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CHAP.      I. 


Partition. in-  f-  ■  ^HE  partition  of- things  held  in  joint  property  is  hwful  and 
ratim,iaani-  JL  valid;  becaufc  the  profJi'et  was  accuftotned  to  make  a  parti- 
or^nieaToJf?'  tioQ  of  plunder  and  hereditaments ;  and  it  is  moreover  a  pradice  which 
mentofcap*.  jjq  q^c  pretends  to  controvert.  It  is  to  be  obferved,  however,  that 
partitioinnay  be  received  in  two  fcnies;  for,  coniidered  in  one  view,- 
■It  is  z'fepardtion^  as  it  fcparates  or  diftinguiflies  the  right  of  one  man 
from  that  of  another ;  and  confidered  in  another  view  it  is  an  exchange'^ 
becaufe,  the  fhare  or  portion  which  ialls  to  em  o£-  the  parties  in  con- 
fequence  of  the  partition  is  partly  his  own  original  right ;  but  part  of 
it  was  the  right  of  the  other  during  their  joint  property ;  and  this  he 
receives  in  lieu  of  that  part  of  his  own  right,  which  remains  involved 
in  the  other's  (hare.  It  is  more  particularly  zfeparation  with  refpeft 
to  articles  of' weight  or  raeafarement  of  capacity,  fuch  as  wheat  or 
filver,  becaufe  of  the  fimilitude  of  their  parts ;  for  as  thefe  articles 
do  not  diffec  in  their  properties,  the  end  to  be  anfwercd  by  one  parcel 
of  wheat  or  filver  b?ing  juft  the  lame  as  by  another,  ,(fince  there  is 
nothing  in  the  one  that  was  not  in  the  other,)  it  follows  that  each 
perfon  receives  his  entire  right,  and  nothing  is  left  in  the  (hare  of 
the  one  which  of  right  belongs  to  the  other; — whence  it  is  that  one 
partner  may  lawfully  take  his  (hare  during  the  abfence  of  the  other; 
and  alfo,  that  if  two  men  make  a  joint  purchafe  of  any  article  of 
weight  or  meafurement  of  capacity,  and  afterwaiids  divide  it,  each 

may 
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may  feparatcly  fell  the  (hare  which  falls  to  him  for  a  detcrmtpate 
profit  on  half  the  original  price.  It  is,  on  the  other  hand,  more  '"ia.ntx- 
particularly  an  exchange  with  refpeft,  to  articles  diffimilar  in  their  tides  of  dif- 
parts  or  unities,  fuch  as  animals  or  houfehold  goods ; — whence  it  is  0^^^^ 
that  one  of  two  partners  in  fuch  articles  cannot  lawfully  take  his 
fhare  in  the  abfence  of  the  other ;  and  alfo,  that  if  two  men  buy  any 
thing  of  this  fpecies,  and  afterwards  make  a  divlfion,  they  cannot  fepa- 
rately  fell  their  refpeftive  ftiare*  at  a  determinate  profit  on  half  the 
original  coft.  Here,  however,  if  thole  articles  be  all  of  one  particular 
fpecies,  fuch  as  a  herd  of  goats,  the  Kdzee,  at  the  rcquifition  of  only 
one  of  the  partners,  muft  enforce  a  partition ;  for  the  properties  of  all 
the  goats  being  nearly  the  fame,  fuch  a  partition  is,  in  effeit,  only  a 
feparaiioti', — and  the  intention  of  fuch  a  requifition  being,  that  the 
partner  who  makes  it  may  enjoy  the  ufe  of  his  own  fhare  iblfely, 
without  any  other  perfon  bcuig  able  to  interfere  in  his  property,  it  is 
incumbent  on  the  Kdzee  to  comply  with  his  requifition.  Where,  on. 
the  contrary,  the  joint  property  confifts  of  articles  of  different  fpecies, 
the  Kd%ee  mufl  ncrt  enforce  a  partition,  as  it  cannot  be  made  equitably 
where  each  particular  thing  differs  from  the  reft  in  its  properties,-*- 
If,  however,  both  the  partners  confcnt  to  a  partition  of  things  of 
various  fpecies,  it  is  lawfuL 

It  is  incumbent  on  the  Khxe  to  appoint  a  perfon  to  make  parti-  ^h^  magif- 
tions,  and  to  fettle  on  him  an  allowance  from  the  public  treafury,  point  a  pub- 
fo  as  that  partitions  may  be  made  for  the  people  without  his  receiving  eJ^.^^^'auft 
any  hire ;  becaufe,  as  the  making  of  partitions  is  a  part  of  the  duty  of  appwnthim  « 
ihcKdzee  himfelf,  (it  being  neceflaryin  order  to  terminate  difputes,) 
the  allowances  of  the  perfon  appointed  for  this  purpolc  mufl  be  de- 
frayed from  the  public  treafury,  in  the  fame  manner  as  thofe  of  the 
Kdzee ;  and  alfo  becaufe,  as  the  appointment  of  a  perfon  to  make  the 
partition  is  a  benefit  which  extends  to  all  Mujfulmam^  the  charge  of 
his  maintenance  mufl  be  defrayed  from  the  public  treafury,  which  is 
the  property  of  all.     If  it  be  not  in  the  power  of  the  Kdzee  to  fettle  pLtieular 
62  the 
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r"i^  '"'"•  the  allowance  from  the  public  trcafiiry,  he  muft  at  all  events  appoint 
a  perfbn  who  will  make  the  partition  for  a  certain  rate  of  hire,  to  be 
paid  by  the  parties  who  are  concerned  and  particularly  benefitted  by 
the  divifion.  In  this  cafe,  the  rate  muft  be  moderate  and  fixed,  fa 
that  the  partitioner  may  not  be  able  to  make  exorbitant  demands. — 
It  is,  however,  more  eligible  that  his  allowances  be  paid  from  the 
public  treafury,  as  this  is  eafier  for  the  people  in  general,  and 
precludes,  in  a  greater  degree,  the  imputations  of  corruption  and 
iiijuftice. 

donw'mu!i  "^"^  partitioner  muft  be  a  man  noted  for  jufiice  and  integrity; 

^  juft,  ind    and  he  muft  alfo  poffefs  a  knowledge  of  that  particular  bufinefs. 

always  be  the  The  maglftratc  muft  not  compel  the  people  always  to  accept  of 
fame perfon.  one  particular  perfon  for  their  partitioner;  becaufe  the  tranfadion 
which  paftes  betwixt  the  partners  and  the  partitioner  is  a  fpectes  of 
contra^ ;  and  it  is  not  lawful  to  compel  any  perfon  to  enter  into  a 
contraft; — and  alio,  becaufe,  if  fuch  a  practice  were  admitted,  the 
perfon  pofTeiling  the  exclufive  appointment  would  demand  an  immo- 
derate rate  of  hire. 

««yi^*»         It  Is  lawful  for  feveral  partners  to  agree  amongft  thcmfelves,  and 
»  pwtttion,     to  make  a  divifion  of  their  joint  property.    But  if  there  be  an  ir^ant 

proeuring(if  ,  .    .  -^        ,         ,  ,        ,-  . 

one  be  on      among  them,  It  IS  requifite  that  they  procure  an  order  from  the  ma- 
onler' ftOTn      g'ftratc ;  foT  they  poflcfs  no  power  over  the  infout. 

tbe  BMgif- 
trate. 

One  poblie  The  Kdzec  muft  not  fufFer  the  perfbns  employed  in  making  par- 

Sn«^  titions  to  be  concerned  together  in  the  hire  or  profit  arifing  from 
concerned  their  bufinefs,  fuch  a  coniunflion  tentUn?  to  raife  the  hire  to  an  ex- 
orbitant  rate;  for  each  of  them,  when  applied  to,  will  make  fome 
excufe  for  decUhing  the  employment,  and  they  will  refer  the  party 
who  hasoccafion  for  their  fervjces  from  one  to  another,  until  at  length 
he  be  conftraiiied  to  confeut  to  immoderate  terms; — whereas,   if 

every 
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every  roan  is  concerned  only  for  himfclf,  each  will  readily  confent 
to  be  employed  for  a  moderate  hire,  rather  than  lofe  it  altogether. 

The  rate  of  wages  to  a  partitioner  is  regulated  by  the  number  of  ^^J^';j 
perfoDS  for  whom  the  divili9n  is  made,  according  to  Hamefa.  The  in  proportion 
two  difciples  maintain  that  it  is  determined  in  prop<»tion  to  their  ^f  dainanu. 
refpe^ve  Aiarcs,  the  wages  of  the  partitioner  being  on  account  of 
thur  property,  and  therefore  determined  according  to  its  extent,  Uke 
the  wages  (^a  public  weigher,  of  a  meafurer,  or  of  a  perfon  who  digs 
a  well  to  be  held  in  joint  property, — or  Hke  the  maintenance  of  a 
flave  belonging  to  feveral  partners.  The  argument  o(  Hatteefa  is, 
that  the  wages  of  the  partitioner  are  given  to  him  for  diicriminating 
and  feparatiiig  the  ihares,  in  doing  which  It  (ignifies  not  whether  the 
Ihares  be  large  or  iinaU,  fince  the  fhare  of  the  inferior  partner  is  dif- 
tinguiflied  and  fevered  by  his  work,  as  well  as  that  of  him  who 
holds  a .  large  proportion.  It  moreover  ibmetimes  happens  that  the 
labour  in  calculating  ^fmall  ihare  is  more  than  in  afcertaining  a  largt 
ihare;  and  fometimes  the  reverfe :  hence  it  is  difficult  to  determine 
how  far  the  one  or  the  other  is  attended  with  the  moft  trouble ;  and 
therefore  the  hire  muft  be  referred  to  the  mere  aft  of  £vidit^  offov 
^ifcrifmnatmg.  It  is  otherwifc  in  Egging  a  well;  for,  in  that  in- 
ftance,  the  wages  are  on  account  of  digging  and  carrying  away  the 
earth,  in  which  there  is  difierence  in  the  labour  performed  for  each 
partner's  proportion.  With  refpe£t  to  weighing  or  joeq/uring,  if  thofe 
be  performed  in  order  to  effect  a  partition  of  any  thing,  (fuch  as 
wheat  held  in  partnership,)  it  is  affirmed  by  fbmc  that  the  fame  dif- 
ference of  opinion  fubfilts  betwixt  Haneefa  and  the  two  difciples.:-^ 
but  if  they  be  performed  nlercly  to  afcertain  the  quantity  of  the 
whole,  or  for  any  other  purpofe  than  |Kirtition,  the  wages  are  then 
on  accoujQt  of  the  weighing  or  meafuring,  which  is  greater  in  the 
larger  than  in  the  fmaller  fliare.  There  is  alio  another  opinion 
maintained  upon  the  authority  of  Haneefa, — that  the~hire  of  the  par- 
titioner &lls  entirely  upon  the  one  who  Elicits  the  partition,  and 

not 


d  by  Google 


6  PARTITION,  Book  XXXIX. 

not  on  the  one  who  ha$  not  folicited  it,  because  of  ks  being  advanta- 
geous to  the  one,  but  not  to  the  other. 

In  the  diftri-         WHEN.feveral  co-partners  appear  before  the  Kdzef,  and  reprefent 
reditaments,    that  a  tenement  or  piece  of  ground  which  is  in  their  poffeflion  has- 
muft'pwi'-'*  t^evolved  to  them  as  the  heirs  of  a  certain  perfon,  the  Kazee  muft  not 
ouiiy  after-     make  a  partition  of  the  houfe  or  ground  until  they  have  proved  by 
cnmilancM:     witnefies  the  death  of  the   perfon,    and   the  number  of  his  heirs.- 
'    This  is  according  to  Haneefa.     Thetwodifciples  fay  that  if  they  all 
,    concur,  the^as^i?  may  make  the  partition,  taking  care,  however,  to 
jnfert  in  the  Kijfmat  Ndmma,  or  deed  of  partition,  that  it  was  made  in 
but  not  if      confequence  of  their  declarations.     If,  on  the  contrary,  the  joint  pro- 
confift  of       perty  be  tn&veablei  and  not  lands  or  tenements^  and  the  parties  reprefent 
WMJM     ,      ^^^  j^  j^  their  inheritance,  the  Kd%ee  may,  on  their  reprefentation, 
^"p"    „„     Order  the  partition;  or,  if  the  joint  property  be  lands  or  tenements, 
acquired  by    gjjj  [^ey  reprefent  that  they  acquired  it  \>y  purchafe^  the  KAi^e  may 
order  a  partition.     The  argument  of  the  two  difciples  is,  that  poifef- 
fion  is  an  apparent  proof  of  property,  and  the  concurrent  declaration 
of  all  the  parties  with  refpefl  to  their  feveral  claims  is  a  proof  of  their 
veracity.     Befides,  there  is  no  perfon  who  cither  difputes  or  denies- 
their  allegations;  and  where  there  is  no  denier  the  law  requires  no- 
evidence.     Hence  the  Kdzee  muft  order  the  partition  in  the  inftance  . 
above-mentioned,  as  well  as  in  cafes  which  relate  to  moveable  pro-- 
perty  acquired  by  inheritance,  or  landed  -property  acquired  by  pur- 
chafe.     It  is  requiiite,  however,  that  he  fpecify,  in  the  deed  of  parti- 
tion, that  it  has  been  made  in  confequence  of  their  declarations,  in 
order  that  his  decree  may  extend  only  to  thofe  who  have  attended, 
and  not  to  others  who  may  (perhaps)  afterwards  appear.     The  argu--  ■ 
ment  of  Haneefa  is,  that  the  order  which  the  Kd^^e  gives  for  the  par- 
tition is  in  fa£t  a  decree  againft  the  defunft,  by  which  his  right  is' 
terminated;  for  until  a  partition  take  place,  the  hereditaments  are 
ftill  confidered  as  his  eftate,  infomuch  that  if  any  increafe  be  pro- 
fluced  upon  it,  fuch  increafe  is  fubjeft  to  the  will  jof  the  deceafed  de- 
6  Glared 
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dared  in  his  td^ament,  or  is  appropriated  to  the'  payment  of  his  debts, 
neither  of  which  could  be  the  cafe  after  partition  has  been  made. 
■The  partition,  therefore,  being  in  fa£t  a  decree  of  the  Kdzee  afiefting 
the  defunift,  the  concurrence  of  a  part  of  the  claimants  to  the  fuits  of 
the  others  is  not  admitted  as  an  argument  of  fufficient  weight;  and 
hence  they  muil  fupport  their  claims  againfl:  the  defun£l  by  evidence ; 
in  which  cafe  a  part  of  the  heirs  are  confidered  as  litigants  on  behalf 
of  the  defunft. 

Objection. — 'A  part  of  the  heirs  cannot  be  confidered  as  liti- 
gants on  behaU"  of  the  defunft,  fince  each  individual  acknowledges 
the  claims  of  the  others,  and  a  man  who  acknowledges  another's 
claim  cannot  be  regarded  as  his  opponent. 

Reply. — A  part  of  the  heirs  may  be  confidered  as  litigants  on 
behalf  of  the  defunfl:,  although  they  do  acknowledge  the  claims  (^ 
the  others,  their  acknowledgment  being  of  no  weight; — in  the  fame 
manner  as  where  a  man  fues  for  a  debt  againft  an  eftatc,  and  an  heir 
or  executor  acknowledges  his  claim,  in  which  cafe  fuch  acknowledg- 
ment, as  being  to  the  detriment  of  the  others,  is  not  fufficient,  but 
the  claimant  muft  produce  evidence  before  the  Kdzee  in  his  fuit,  even 
againft  that  heir  or  executor,  before  he  can  eftablifti  his  claim  againft: 
the  eftate  in  general  to  the  prejudice  of  the  whole  of  the  heirs.  The 
acknowledgment  of  the  heir  or  executor  being  therefore  of  no 
weight,  he  may,  with  propriety,  be  confidered  as  an  opponent  or 
litigant. 

—What  is  here  mentioned  is  the  law  with  relpe£t  to  immoveable  pro- 
perty*. It  is  otherwjfe  with  refpe<5l  to  moveable  property-^;  becaufe 
that  requires  care  in  keeping,  and  there  is  an  advantage  arifing  from 
the  immediate  partition  of  it  ^  whereas  wnmoveable  property,  being 
by  its  nature  iafe,  requires  no  care : — befides,  the  perfon  in  whofe 

*  Arab.  Aik^',  meaning  boufist  Unimenit^  &c.  fuch  as  is  termed,  in  outi  aW]  rtal 
property. 

t  Arab.  Mmitil;  c&mpiebending  every  fpeciei  of  ftrfenal  property. 

pofiefiion 


d  by  Google 


ofapartiuon 
beinK  de- 
manded with- 
out the  pi 


PARTITION.         BookXXXIX. 

poffeffion  movoable  property  remains  is  rclponfible  for  it;  whereas 
(according  to  Haneefa),  he  is  not  fo  with  regard  to  »ffmoveaUe  pro- 
~perty.  It  is  alfo  othcrwiie  with  refpcft  to  landed  property  acquired  by* 
■furchafe ;  becaufe  an  article  fold  is  no  longer  accounted  the  property 
of  the  feller,  although  it  ftill  remain  undivided  ;  and  the  partition  of 
it,  therefore,  cannot  be  regarded  as  a  decree  of  the  K&sue,  pafied 
againft  an  abfent  perlbn,  by  which  his  right  is  termioated. 

cafe  If  the  joint  owners  of  a  property  requeft  a  partition  of  it,  with- 

out fpecifying  whether  it  was  acquired  by  inheritance,  or  by  purchafe, 
or  by  any  other  means,  the  K&^e  may  order  the  partition,  this  being, 
fpecTfy-    ia  fa£l,  not  a  decree  againft  another  perfon,  fince  no  other  is  acknow- 
ne?  in  which   Icdged  by  them.    The  author  of  this  work  fays,  that  this  adjudica- 
S'wa^"'  ''«"  is  to  be  found  in  the  Kitdb  alKifmat^.— It  is  mentioned  in  the 
acquired.       ^asmSagbetr  that  when  two  men  apply  for  a  partition  of  lands  which 
they  prove  by  witncffes  to  be  in  their  poffeflion,  the  iufer*  muft  not 
order  the  partition  until  they  alfo  prove,  by  evidence,  that  the  lands 
arc  their  property ;  for  otherwifc  it  is  pofliUe  that  they  may  belong 
to  another  perfon.     Some  fay  that  this  is  agreeable  to  the  opinion- of 
Haneefa  alone : — but  others  aver  that  it  is  agreeable  to  the  ofHnion  of 
all  the  learned ;  and  this  is  approved,  iiuce  it  is  unncceflary  to  order 
the  partition  of  landed  property  in  order  to  prefcrve  it.    Befides,  the 
right  of  property  being  the  ground  on  which  partition  is  made,  it 
cannot  take  place  until  that  right  be  eftabliihed  by  evidence. 

A  partition  Where  two  heirs  appear,  and  produce  evidence  to  prove  the 

granted^on  death  of  their  anceftor,  and  the  number  of  his  heirs,  and  the  houfe 
the  "<]"'fi-  or  other  inheritance  is  in  their  poffeffion,  but  one  of  the  heirs  is  ab- 
dmonyof  fent, — in  this  cafe  the  Kdiiee  may  order  a  partitioa,  if  the  heirs  who 
bulan'aeent*  attend  require  it,  appointing  an  agent  to  take  pofleffion  of  the  portion 
or  guMOM    ^jf  jjjg  ahfentee ;  or  if,  under  the  fame  circumftanccs,  one  of  the 

-<nnii  be  ap- 

>  *  A  colleclioi)  oi  laws  compiled  by  Mshammtdy  the  difcii^e  of  Htmt^a* 

heirs 
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heirs  be  an  iflfent,  the  -Kdzee  may  order  a  partition,  appointing  a  "JS^^JJ^ 
guar/Zian  to  take  poffeflion  of  hi&  portion  ; — Axcaaiey  in'So  iilbing,  thft  flij^rw  of  die 
iatoreft  of  the  infant  or  abicntee  is  promoted.— -(But  here  Hkewife  fimhZ"' 
the  produ^ion  of  evidence  is  indifpiinfable,.  according  tc  Haneefaf,  in 
c^pofition  to  the  opinion  of  the  two  difciples,  as  before  flaCed.)  It 
would  be  otherwife  if  they  had  become  proprietors  of  the  hoofe  by 
parcbeyi ;  for  in  that  ca(e  no  partition  could  be  made  in  the  abfence 
of  any  of  the  partners.  This  diftinftion  between  the  cafe  of  property 
acquired  by  inheritance  and  property  acqmred  by  purchafe  is  made  on 
the  following  grounds. — An  heir  is  mafter  of  his  anccftor's  eftate  as 
bis  fubftitute,  infomuch  that  he  has  the  power  of  returning  (on  dif- 
covering  a  defe£l)  any  thing  which  his  anceftor  may  have  bought, 
or,  in  like  maimer,  he  may  be  compelled  (on  the  difcovery  of  a  dc- 
feA)'to  take  back  any  thing  which  his  anceftor  may  have  fdd;  and 
he  is  Ukewife  fubjeft  to  become  deceived*  in  confequence  of  the  pur-  ■ 
chafes  of  his  anceftor ; — (that  is  to  fey,  if  the  anceftor  purchafe  a  female 
flave  and  die,  and  the  heir  afterwards  have  a  fon  by  her,  and  the  Have 
thenprovo  the  prc^rty  of  another  perfon,  the  ion  born  of  her  is 
free,  bttt-tbe' heir  muft  pay-the  value  of  him  to  the  proprietor  of  the 
ftayc)  and  ^e  may  agun  recover  it  from  the  perfon  who  fold  the 
flAve,  in  the  feme,  manner  as  if-he  were  the  anceftor  who -mad^  the 
pHrchafc.)  One  of  the  hcirs^  therefore,  ftands'as  htlgant  on  behalf  ■  " 
of  the  anceftor,  and  the  other  is  litigant  on  his  own  behalf;  and  the 
partition)  under  fuch  circumftances,  is  in  fa£l  a  decree  pafled  in  the 
prefence  of' both  the  parties.  The  purchafer,  on  the  contrary,  be- 
comes the  proprietor  of  the  thing  bought  by  a  recent  title  of  property, 
and.not  in<vthe  manner  (rf  a  fubftitute,  infomuch  th'al  iic  cannot,  on 
difcoverictg  a  defetft,  return  the  article  to  the  perfon  from  whom  the 
late  feller  had  before  bought  it.  Hence  neither  of  the  two  prefent 
purchafers  can  ftand  as  litigant  on  behalf  of  an  abfentcc.  Thus 
thweisan  evident  difference  between  the  two  cafes. 

•  Arab.  Magraer.     The  meaning  of  this  term  hu  been  fully  explained  cllen^ere. 

Vot.  IV.  C  I» 
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ST*  'IwJJ*        ^^  '^^  ^^  **  ^  *  ^^'^  °^  **'  ^  "*  '^^  poffeffion  of  the  abfent 

where  chc  '.   heir*  Or  of  bis  truftee,  or  In  that  of  an  infant  heir,  the  partition  muft 

aS*Mrt*of '^   not  be  ordered,  whether  the  heirs  who  are  prefent  produce  the  evi- 

iuit^eidhy  dencc  omot.     This  is  approved;  for  the  partition,  in  fuch  a  cafe, 

orhutroftee,'  would  in  fa£t  be  a  decree  of  the  Kazte  againA  an  abfentee,  or  an  in- 

•r  an  u  aat.    ^^^^^  diverting  them  of  fomething  they  poflefi  without  any  litigant 

appearing  on  their  behalf ; — nor  can  the  truftec  of  the  abfeutee  ftani 

as  litigant  on  hts  behalf  in  any  thing  which  may  be  attended  with 

lofs  to  him  i — and  it  is  illegal  in  the  Kdzee  to  pafs  a  decree  without. 

all  the  litigants  being  prefent. 

If  only  one  har  appear,  a  partition  muft  not  be  ordered,  aithougb 
he  produce  the  neceffary  evidence,  for  it  is  requifite  that  both  the  liti- 
gants be  prefent ;  and  one  man  cannot  ftand  as  litigant  on  both  lides. 
It  is  otherwife  where  two  appear,  as  has  been  already  ihewn. 

Tbeunirioii         jp  two  heirs  appear,  one  an  aduU,  and  the  other  an  infant,  the 

majp  be  order-  rr       >  '  ' 

ed  although  K&uc  muft  appoint  a  guardian  to  the  infant,  and  order  the  parti- 
reqairing  "'  tton  as  foon  as  evidence  is  produced ;  and  in  the  fame  manner,  if  an 
S^c^o"  ^^"^'  ^^'"^  appear,  and  alfo  a  legatee  of  one  third  of  the  cftatc,  and  they 
an  infant  demand  a  partition,  and  produce  evidwice  (one  to  prove  that  he  is 
ot)i»  a  le-  °  heir,  and  the  other  that  he  is  legatee,)  the  K^ee  murt  order  the 
^^'-  partition ;  for  in  each  of  thefe  cafes  the  litigating  parties  are  both 

fuppofed  to  appear,-— the  adult  heir  being  litigant  on  the  part  of 
the  deceafed,  and  the  legatee  on  his  own  behalf, — ^and,  in 
the  fame  manner,  the  guardian  being  litigant  on  behalf  of  the  in- 
&nt, — whence  it  may  be  faid  that  the  in^nt  (as  it  were)  has  ap- 
peared in  his  own  proper  perfon  as  an  adult,  becaufe  of  the  guardian 
being  his  fubAitute. 

*  Arab.  Aikar  ;  meaning  etr/  immoveable  propeitj }  (and  ia  Ais  fen&  ii  die  tcm 
tani  to  be  ujulerftood  throughout.) 
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CHAP.    II. 
Of  Things  which  are  fit  Objefts  of  Partition. 


Where  the  refpeaivc  fliare  of  each  of  the  partners  is  capable  of  *^  ^'f 
being  ieparately  converted  to  ufe,  If  any  one  of  them  demand  a  par-  tribated  on 
tition  it  muil:  be  granted;  becaufe  partition  is  an  indifputable  right,  aoao^way 
when  required  in  any  article  capable  of  partition,  as  has  been  before  *"^;P^'' 
explained.    If,  on  the  contrary,  the  (hare  of  one  partner  only  be  fit   fcparatdyU 
for  ufe,  and  not  that  of  the  other,   becaufe  of  its  being  extremely  ^j^g  ^^^. 
fmall,  and  the  owner  of  the  greater  Ihare  demand  a  partition,  the  ""'^  ^  "'*• 
Kiizee  muft  grant  it ;  but  he  muft  not  grant  it  at  the  requifition  of 
the  other  partner;  for  as  the  former  can  reap  a  benefit  from  his 
fliare,  his  demand  is  worthy  of  regard  ;  but  as  the  latter  can  have  no 
other  motives  for  his  requifition  than  malice,  and  a  defireof^ving 
trouble,  it  is  not  to  be  attended  to.   KAaJ^holAs  the  reverfe  of  this 
do^rine,  "  becaufe  (lays  he)  the  great  partner,  in  making  his  de- 
**  mand,  occafions  an  injury  to  another,  whereas  the  Jmai/  partner, 
**  in  making  his  demand,  fubmits  to  his  own  injury." — Hdkim  S&a- 
beedi  on  the  other  hand,  mentions,  in  his  abr^gment,  that  **  the 
**  Kdzee  muft  order  the  partition  at  the  requcft  of  either  of  the  part- 
**  ners  ;  for  the  great  partner  is  defirous'  of  enjoying  the  ufe  of  his 
"  fiiare,  and  the  fmall  partner  voluntarily  fubmits  to  his  own  in- 
*' jury."     The  firft   of   thefe   opinions,    however,    is  the    niofl:    , 
authentic. 


If  the  (hares  of  each  of  the  partners  be  &  very  fmall  that  they  J^*?*  ""«» 
would  feparately  be  of  no  ufe,  the  Kdzee  muft  not  order  a  partition   ufekftTthe 
unlefs  both  partners  acqiuefce;  fiDr  whenever  partition  is  compul-  thepaniwij 


fively 


rcquirite. 
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lively  made,  it  is  with  a  view  to  promote  utility ;  but,  in  the  pre^nt 
inftancc,  all  utility  would  be  dcftroyed  by  it,  and  therefore  it  cannot 
take  place  without  the  confent  of  both  the  partners,  as  they  mull 
neceflarily  be  the  bed  judges  in  9  mjltter  which  conisems  thcmfelves, 
and  the  K^ee  can  only  be  guided  by  appearances. 

A  partition  When  the  joint  property  IS  ^rMs*,  (tbatis,  ndtherdEr«j,(£?fiwr/, 

deled  wii;re  latids^  ot  boufcsy)  the  Kazcc  muft  order  the  partition,  provided  it  [the 
coniSsefH-  property  in  queftion]  be  all  of  one  fpecies,  fuch  43  articles  of  weight 
tid?<  of  one  or  meafurement  of  capacity,  or  lunilars  of  talc,  or  gold,  filver,  iroa 
being  W  or  or  copper,  or  (a///ir  of  one  ipecies,  whether  camels,  oxen,  or  goats;; 
•»««.)  for  as,  in  this  cafe,  there  can  be  no  difference  in  the  deftgn,  the  parti- 

■    tbn  njay  be  effected  with  equity,  and  utility  may  thereby  be  accom- 
pliflied. 

butnotwiiere        TuB'  K4%ee  muft  not  order  a  partitio|;x  when:  the  joint  proparty  is 
JJ^^5^j-„.    of  various  ipecjes,  fnphasacamd  and  a  goat,,or  a  houfe  and  an  afs-;' - 
"»»  bccaufe,,as  articles  of  different  ipedes  caoDOt  be  indifcrimiaately 

blended,  the  partition,  in. this. infiance,  would  mA:hc;i:feparatiM  and 
£fiin£}i<>ftt.h\A  rather  an  excbunge\  which  muft  always-be  effisifted  by 
a  mutual  coaourfence  of  the  parties,  nctt  by  die  decree  of  a  noa- 
gifti^te- 

or  of  honfe.  Thc  KHee  muA  not  wdbr  a  partition  of  houfehold  veflHs,  as 
botdveffdi.  thofearefubjcatotheruicofdiverfityof  fpecics,  becaufe  of  diffcrenee 
A  partition     of  workmanfliip.    He  may.  make  a  partition  of  Hrr*?/  cloths,  as  thofe 

may  be  nude  .  ■*  ^  » 

aitUth  of  an    are  all  of  one  quality ;  but  he  muft  not  make  it  of  a  fingle  piece  of  cloth 

^u  1"   "yj  which  is  not  uniformly  alike  throughout,  for  the  divifion  of  one  piece 

of  cloth  occafions  an  injury,  as  it  cannot  be  cffefted  without  cutting 

it ;  neither  muil  he  make  a  partition  of  two  pieces  of  cloth  where 

they  are  of  unequal  value.     It  is  otherwife  where  there  are  three 

*  Some  Icxicographen  define  Jtk^  to  figQify  htufcbaU fiirmturi,    (Snri^al-LagbA). 

pieces. 
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pliccs,  the  value  of  one  of  which  Is  equal  to  that  of  the  other  two; 
bt  where  the  value  of  one  of  them  Is  one  t/w-m,  that  of  another  one 
Jitfn  and  a  quarter,  and  that  of  the  third  one  Jirm  and  three  quarters  ; 
(oiy  in  the.firfl  cafe,  he  muft  give  one  piece"  to  the  one  partner,  and 
thft  other  twt)  to  the  other  partner;  and,  in  the  fecohd  cale,  he  muft 
give  to  one  of  th6  partners  the  fecohd  piece,  valued  at  one  Jtrm  and  a 
quarter ;  to  the  other  the  third  piece,  valued  at  one  dirm  and  three 
quarters,  and  muft  leave  the  firft  ftill  to  be  held  in  partnerihip,  one 
fourth  appropriated  to  one  partner,  and  three  fourths  to  the  other,  as 
it  is  lawful  to  divide  a  part  of  a  joint  property,  and  to  leave  a  part 
undivided. 

Haneef  A  is  of  opinion  that  flaves  and  jewels  muft  not  be  divided  bue  not  of 
by  the  Kazee^  becaulc  of  the  great  difference  which  is  to  be  found  ^J^, " 
amongft  then:!i.  f  he  twd  difciples  hold,'that  he  may  niake  a  divifioa 
of  flaves,  for  this  reafon,  that  they  are  of  one  fpecies ,  like  camels,  or  ' 
goats,  or  captives  taken  in  war.  The  argument  of /fa»;^  is,  that 
among  the  individuals  of  the  human  fpecies  there  is  a  wide  difference, 
becaufe  of  th«r  various  chara£leriilics  ;  and  hence  flaves  are,  in  effi;£t, 
c^  J^erent  kinds.  It  is  otherwife  among  animals,  for  with  them 
there  is  little  diflerence  to  be  foxlnd  betwixt  the  individuals  of  the  fame 
genus ;  and  although  the  male  and  female  of  the  human  race  be  held 
as  dif^rent  fpecies,  yet  the  male  and  female  amongft  animals  are 
reckoned  as  the  fame  fpecies.  It  is  alfo  different  with  refpeil  to 
flaves  taken  in  war,  as  it  is  in  their  value  that  the  captors  hold  a  right, 
whence  it  is  lawful  for  the  Sxiltan  to  fell  them  and  make  a  divifion  of 
the  price ;  whereas,  in  a  cafe  (^ partner/hip ^  the  right  of  the  partners 
is  conneded  with  ikv^fubjiance  of  the  article,  as  wril  as  with  the  pro- 
perty it  involves.  Hence  there  is  a  difference  betwixt  plunder  and 
partncrfliip  property. — Some  are  of  opinion  that  jewels  cannot  be 
divided  when  they  are  of  different  fpecies,  fuch  as  pearls  and  rubies. 
Others  fay,  that  where  the  jewels  arc  (£  large  grains  they  cannot  be 
divided,  becaufe  of  the  great  diff^reiKe  that  may  be  betwixt  them ; 
7  but 
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but  that  when  the  grains  are  fmall,  the  difference  being  inconiider- 
able,  the  jewels  may  be  divided.  Others,  again,  maintain  that  no 
jewels,  whether  of  finall  or  large  grains,  can  be  divided,  bccaufe  the 
difference  betwixt  them,  and  the  difficulty  of  afcertaning  their  value, 
is  greater  than  in  the  cafe  of  (laves,  infomuch  that  if  a  man  marry  a 
woman,  and  in  general  terms  ftipulate  to  give  pearls  or  rubies  as  her 
dower,  fuch  ftipulation  is  invalid  ; — whereas,  if  he  ftipulatc,  in  ge- 
neral terms,  to  ^v^Jlaves^  it  is  valid.  The  K^see^  therefore,  is  not 
to  exert  his  authority  in  makbga  partition  of  jewels. 

PamtionFao-  TuE  K^d^  muft  not  Order  the  partition  of  a  joint  mill,  bath,  or  well, 

of '«  ii/*  "  unlcfs  with  the  concurrence  of  all  the  partners ;  (and  fuch  alfo  is  the 

^•\  "  T'''  "^"^^  ^^^^  refpe£t  to  a  wall  which  ftands  betwixt  two  houfes ;)  for  if, 

cMfentofall  in  thefe  cafes,  a  partition  were  to  take  place,  it  would  be  injurious  to 

theputiu.  all  parties,  as  the  individual  (harcof  each  would  then  be  ufelcfs. 


Pirtition  of 
hcu/ti  sod  II- 


It  is  proper  to  remark,  that  a  fingle  roofed  place,  furrounded 
with  walls,  with  a  door  or  entry,  is  term«l  a  Bait,  or  room.  A 
Manzili  or  tenement,  on  the  contrary,  is  a  place  compofed  of  different 
rooms,  a  roofed  court  *,  and  a  kitchen,  fuch  as  a  man  may  relide  in 
with  his  family.  A  Ddr^  or  houfe,  on  the  other  hand,  is  a  place 
conlifting  of  various  rooms  or  tenements,  with  an  of  en  court.  A  te- 
nement is  therefore  fuperior  to  a  room  and  inferior  to  a  houfe.  Thefe 
are  the  definitions  of  Sbiim-al-Ayma  in  his  book  on  Sbc^a.  In  this 
work,  whenever  the  general  word  Kbarma  [houfe]  is  ufed,  we  mean 
fuch  an  one  as  we  have  now  defcribed,  under  the  denomination  d£- 
Da>\  excepting  only  where  we  mention  an  wu^r  houfe  in  contra* 
difliu6Uon  to  an  affer  houfe,  and  then  we  only  mean  a  Baii  or  a 
ManzU, 


*  Arab.  Sahn ;  oieaniiig  the  interior  Iquare  of  a  dwelling,  common  to  all  the  baAj^ 
and  which,  in  largi  edifices,  is  open,  but  in  finali  ones  is  covered  in. 
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If  there  be  fcveral  houies  held  in  partncrfhip  or  coparcenary  in 
<ine  city,  each  houfe  muft  be  feparately  divided  according  to  Haneefa. 
The  two  difciples  fay,  that  if  it  be  expedient  for  the  partners  the 
whole  of  the  houfes  muil;  be  united  in  one  general  partition,  and  not 
divided  feparately.  All  the  houfes,  therefore,  muft  be  confidered  - 
merely  as  one  houfe,  confifting  of  various  apartments,  and  all  the 
ihares  of  each  partner  muft  confequently  concentre  in  one  of  the 
toufes,  fo  that  it  may  be  his  entirely.  The  fame  difference  of  opi- 
nion alfo  fubfifls  regarding  the  cafe  of  lands  held  in  partneffhip  or 
coparcenary,  and  difperfed  in  different  fituatiens.  The  argument  of 
the  two  difciples-  is,  that  all  the  houfes  are,  on  the  one  hand,  of  one 
fpecies.  with  refped  taname^  a{^arance,  and  original  defign  ;  as,  oa 
the  other  hand,  they  are  oi  different  fpecies  with  regard  to  their  parti- 
cular qualities,.and  their  commodioufnefs  for  habitation,  which  depends 
oa  iize,  and  fo-  forth  ;  whence  it  muft  be  left  to  the  Kdzee  to  determine  "^^, 

thdrdifferent  degrees  of  fuperiority. — The  argument  of  Haneefa  h,. 
that  regaFd  fliould  be  paid  only  to  what  they  are  in  reality,  with  re- 
fpe£t  to  their  qualities ;  and  that  in  them  they  may  greatly  diffi;r  on.  " 
account  of  the  difference  of  the  cities,  lanes,  or  neighbourhood,  in 
which  they  are  fituated,^  and  their  proximity -to  or  difiance  from  water 
or  a:  mofque ;  ajid  that  therefore  it  is  impoffible  to  obierve  an  equality 
in  the  partition  without  dividing  each  houfe  feparately ; — whence  it- 
is  that  a  man  cannot  appoint  an  agent  to  purcHafc  a  boufe  in  general- 
terms  ; — and  falikewiie,  that  if  a  man  marry,  affigning  aaa  dower 
**  a  boufe  "'Qn  general  terms)  his  mention  of  the  houfe  is  invalid, — in, 
the  fame  manner  as  holds  where  a  man  aiSgns  **  cloths"  (generally), 
as-a  dower,  or  aj^ints  an-  agent  to  purchafe  *'  cloths.'' — It  is  other- 
wife  with  refped  to  a  Angle  houfe,  held  in-  partnerlhtp  or  coparcenary, 
compofed  of  different  rooms ;  for-  as,  in  fuch-  cafe,  to  divide  each 
Toora  amongft  the  co-partners  would  be  produftive  of  ittconvenieocy- 
to  all»-  the  whole  houfe  is  therefore  divided  at  once. 

When  two  houfes,  held'in  partnerfliip,  are  fituated  in  different 
towns,  we  learn-  ixom  Hilldl  \hiX  it  is- the  concurrent  opinion- of 
3  Haneefa 
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Haneefa  .and  Moo  Toofaf  that  both  houfes  ihall  be  (fivided  feparately. 
Mohammed,  on  the  contrary,  maintains  that  they  muft  be  divided  at 
once,  as  well  as  the  houfes  fituated  in  the  feme  town. 

Rooms,  whether  fituated  all  in  the  lame  quarter,  or  in  different 
^quarters,  muft  be  divided  at  once,  for  the  di&rcnce  amongfl:  them  is 
inconfiderable.  Mankzil  Molazikd  (that  is  to  iay,  adjoining  tene- 
mcilts,  or  fuch  as  are  in  the  fame  houfe,  one  part  of  them  beidg  con- 
tiguous to  another,)  are  confidered  as  rooms ;  whereas^  Man^zil  Mot' 
hiyind  (which  is  the  term  ufed  for  a[»rtments  not  adjoining,  ia 
contradiitin£tion  to  the  other,)  are  confidered  as  bmfesy — a  Mamtil  or 
tenement  being  the  middle  term  betwixt  a  houfe  aod  a  room,  and.  re- 
fembling  both. 

If  there  be  a  partnerlhip  irj  immoveatde  property  of  two  fpecies, 
fuch  as  ui  a  houfe  and  a  jnece  of  ground,  or  in  a  houfe  and  a  Ibop, 
the  3Sha(  muft  divide  each  feparately,  they  being  of  different  fpecies. 


CHAP.        III. 
Of  the  A^pdc  of  accomplifiiing  Partuioq. 
The  parti-     Jx  Js  iuicumbent.uppn.the  partitioncr  to  draw,  on,  paper  a  plan  of  the 

tioner  mnft        ,  .  i  .  i    i       i-   ■  i        ,-      ■        ■  ■  i  ■  » » 

^■svn3.fhai;    thi.qg  wh>cb  m:  divides,  lo  tb^t  it.  m^y  reinam ,on  his  memory. — He 
m4eth*<Uf-  ^^^  likewife  obferve  an  cqu^dity.  in  the  partition,  that  is  to  iay,  he 


equitably  by 


mu{>  di,vij<;  the.  article  into  due  proportions ;  and  it  is  alfo  recorded 
meaJlmmem   that  he  ought  to  fep^rat^  each  ihareand.meafure  it,  fo  that-its  extmt.  ■ 
^g^f*"     *'    may  be  known.     He  muft,  moreover,  appraife  the  article,  as  it  is  re- 
fanition  o/    quifite»  fot  his  further,  guidance,  that'  the  value  be  afcertaiped*     S(jp- 
co^'liftwd.""  po!ipS:tli?„ai;ticle  to^bea^o^,,  in,_f«parating.the,ft^rcs^c  m»ft,40>,,» 

fejf^rate 
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the  road  and  the  drain  belonging  to  it,  if  pofiible,  fo  that  one  fliare  may 
no  longer  have  any  connexion  with  the  other,  in  order  that  every, 
caufe  of  difpute  may  be  terminated,  and  that  the  intention  of  parti- 
tion may  be  completely  accompliflied.  hi  doing  this  he  muft  term 
one  fhare  the  yfr/ Ihare,  that  which  lies  next  to  it  'Qa.e  fecond,  and 
that  which  lies  next  to  it  the  third  fhare,  and  fo  on;  and  he  muit 
then  write  down  their  names,  and  draw  them  like  lots;  and  he  that 
draws  the  firft  name  gets  the  firft  ftiare,  he  that  draws  the  fecond 
gets  the  fecond  fhare,  and  fo  on  to  the  end.  The  article  mnfl:,  more- 
over, be  divided  into  fra£tioos  equal  to  the  fmalleft  proportion  ;  that 
is  to  fay,  if  the  fmalieft  proportion  held  by  any  of  the  partners  or  co- 
parceners be  a  third,  the  whole  muft  be  divided  into  three  parts  ;  or 
if  the  fmalleft  proportion  be  a  fixth,  the  whole  muft  be  divided  into 
fix  parts  ;  fo  that  the  divifion  may  be  made  accurately.  Thus,  if  an 
eftate  is  to  be  divided  betwixt  two  heirs,  the  one  being  the  fon  and 
the  other  the  daughter,  it  muft  be  divided  into  three  fiiares,  one 
termed  the/^y?,  the  next^to  it  thcjecond,  and  the  next  the  t^ird;  and 
the  partitioner  is  to  write  the  names  upon  billets,  and  caufe  them  to  be 
drawn  like  lots  ;  and  if  theyoVs  name  come  up  firft,  he  gets  the  firft 
fliare,  and  the  one  next  to  it,  and  the  third  goes  to  the  daughter ; — 
or,  if  the  daughter's  name  come  up  firft,  Ihe  gets  the  firft  fliare,  and 
the  other  two  fall  to  the/on. 

The  drawing  of  lots  is  propofed  in  order  to  give  fatisfadion  to 
the  parties,  .and  to  prevent  the  partitioner  from  being  influenced  by 
partiality  or  favour.  It  is  not,  however,  abfolutely  neceflary;  and  if 
the  partitioner  chufe  to  appoint  a  particular  fhare  to  each,  it  is  valid; 
for  the  making  the  partition  is  an  a£l  of  magirtracy,  and  the  authority 
of  the  partitioner  muft  therefore  be  enforced. 

The  partitioner,  in  making  a  divifion  of  landed  property,  mufl  ^? '''*„P*^', 

not  annex  a  confideration  in  Jirms  or  deenars  without  the  concurrence  property,  x 

of  the  parties;  that  is  to  fay,  if  he  make  one  fliare  lefs  than  the  ,3^^. 
Vol..  IV.                                        D                                            other, 
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not  be  ad.  other,  and,  as  a  compeniatuxi,  annex  to  it  a  fum  in  dirtns,  it  is  not 
valid,  unlefs  thej  confeat  ;--for  the  partnership  is  not  in  SrmSf  and 
partition  is  one  of  the  rights  of  the  putnerflitp.  Befides,  if  ^rms  be 
admitted  into  the  tranfadion,  it  deftr<^s  the  equality  of  the  partition; 
becaufe  one  of  the  partners  gets  the  property,  and  is  liable  for  the 
dirms  which  have  become  the  right  of  the  other;  and  there  is  a  poUi- 
bility  that  he  may  never  pay  thera,  by  which  means  the  iXher  would 
lofe  his  right. 

PiHitwD  rf«  If  the  partnerihip  property  coofift  (rftwo  things,  namely  a  houle, 
^ece  'of  and  a  piece  of  .ground,  each,  according  to  .4boo  Toofi^,  muft  be  divided 
V^^^-  feporately,  agreeably  to  its  value ;  for  it  is  only  by  afcertaining  the 
value  of  each  that  an  equali^  can  be  obferVed  in  the  partition.  It  is 
recorded  from  Hamtfti  that  the  groimd  may  be  divided  agreeably  to 
its  meafupemtfflt,  and  afterwards  he  on  whole  fliare  the  houfe  is 
litoated,  QX  whpfe  ihare  is  the  moft  eligible,  muft  pay  a  fum  in  Mrtm 
to  the  other,  fo  that  an  equality  may-bo  cffeded ;— and  that  there- 
fore £rms  may  be  introduced  as  auxiliaries  in  the  divition  when 
nec^ty  requu-«s  it.  Mt^ammed  in  this  cafe  maintains^  that  the  per- 
.ibn  on  whof&  Oiare  the  houle  is  fituated  muft  give  to  the  other 
partner  a  fpaoe<rf"  ground  equal  in  value  to  it.  If,  however,  his  fliare 
(fron  its  ftontaizuug  the  houle)  be  ftill  the  moft  valuatde,  and  it  be  im- 
poifible  for  him  to  e&£t  an  equality  for  want  of  enough  of  ground 
to  compei^te  for  the  -value  of  his  houle,  he  may  then  give  £rms 
equivalei^t  to  the.  exeefs;  for  as.  the  neceflity  exiAs  only  in  that  de- 
gree, the  original  rule  of  .partition  ty  mcafuremtnt  muA  not  in  any 
greater  degpree  be  abandoned.  This  is  confcu'mable  to  the  opinion 
delivered  in  the  .^^  [the  Maifoot]. 

Pardtion  of  Ip  the  partitiorier  fo'divide  the  property,  that  the  Toad  or  drain  of 

had  where      onejuBS  throtwrh  the  fliare  of  the  other,  and  no  condition  had  been 

there  Ma  rW  »  ' 

(adtmw'  expreued  regarding  this- matter,  the  cafe  th»i  admits  of  two  predica- 
ments.— 1.  It  is  poffible  ias  him  to  turn  the  road  or  drain  another 

way. 
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way,  fi>  that  it  pais  not  through  the  fliarettf'thA  other;— in  which 
cafe  the  partition  is  vaHd';-»4or  it  is  Aot*praiper  th^  he  let  the  road  or 
drain  of  one  mail  pa6  thrnuigh  t^e  Auure  of  the  ti^jer;  on  the  don- 
trary,  it  is  incatnbent  an  hiitt.  to  turn  it  another  w>y,  even  though 
each  individual  may  have  mutually  {Updated  that  th^'w'ert  to  enjoy 
their  rcfpcaive  (hares  **  «»;M  aff  tht-'righli  and  immunities  hehnging  to 
**  thcmi"  becaufe  the  intention  (^partition  is  to  feparate  an3  difcri- 
minate  the  proportions  of  each  partner ;  and  as  it  is  pofliblfi*  in  the 
prefent  iuftance,  without  injury  to  either,  to  effect  fuch  a  reparation 
and  difcriminatioo  completely,  fo  as  chat  no  connexion  or  depehdance 
may  remain  betwixt  the  Diares,  this  is  therefore  iiidifpenfaUe.«-It  is 
otherwife  with  refped  to  lands  fifld  with  an  oxpr^s  condition  that 
*'  they  are  fold  with  their  immun/tiet"  for  here,  liotwithftanding  the 
conne^on  or  dependance  which  may  fubitft  ttetwixt  them  and  the 
lands  of  another,  the  intention  ofJiJ/ing,  which  is  to  transfer  the  rig&t 
of  property,  is  neverthelefs  fully  accompliflied; — IL  It  is  (or  may  be) 
i^ipijffible  to  turn  the  rioad  or  iinon  another  way»  fo  that  it  pafs  not 
through  the  ihare  of  the  other  >««iid  tlus  may  happen  under  two  dif- 
ferent circumftanees : — FiKST,  where  the  parties  have  not  ftipolated 
to  one  another  the  enjoymeat  of  their  jQiares  **  with  aJi  the  rights  and 
**  itmaatmtks  Mmging  to  tban% — ^in  which  cafe  the  partidoo-  asuft  be 
amudled,  on  account  of  the  conne^oa  and  tointare  xi  pfoperdy, 
which  renders  it  inefficient,  the  «nds  of  pertrtion  (.namstjr,  -fepiaratian 
and  diforiminaticHL)  not  being  thoroi^;hly  accoo^lifiiAi^-^fae  parti- 
tion raufl  therefore,  in  this  inftance,  be  made  anew,  in  fuch  a  manner, 
that  the  road -and  water-drain  of  each  may -be  feparate.  {k  is  other- 
wife  with  refpe£t  to  lands  fold;  for  the  objeA  of  a  fak  is  to  b^anf- 
fer  the  right  of  property,  which  the  purdufer  may  fully  po8Hs 
without  bong  aUe  to  enj<^  immediately  the  ufe  of  it,  whereas  the 
intention  of  partition  i$  that  the  ufe  of  thcpropcrty  may  be  ei^oyed 
in  the  fuU^  degree,  which  it  cauinot  be  uokT*  a  feparate  road'fae  made.) 
— Se^oNDLT,  where  all  the  parties  have,  flijndated  that  they  flufll 
enjoy  tbdr  refpeftive  Owes  w//i&  all  the  rights  ^and^mmumties  Sebngtitg 
Da  to 
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totbem',  in  which  cafe,  .the  partition  is'valid,  and  the  road- arid 
water-drain  are  included  in  it,  lince  the  eiid  of  partition  is  that  each 
may  enjoy  the  ufe  of  his  property,  and  it  is  impoflible  perfectly-  to  ear 
joy  the  ufe  of  the  grounds  without  a  road  and  ws^er-drain.  .  The 
i:oad  and' water-drain  are  therefore,  in  this  inftance,  included  in  the 
partition,  provided  the  parties  mutually  fti'pulate  to  each  other  the  en- 
joymeift  of  their  ftiares  with  all  their  rcfpeclive  rigtits :  as,  however, 
the  obje^ft  of  .partition  is  to  Sfcriminate,  which  requires  a  complete  ic-pa* 
ration  of  all  connexion  in  their  refpeclive  Jhares,  the  road  and  water- 
drain  are  not  included,  unlefa  fuch  a  Aipiilation  be  particularly  made. 
h.  is  qtherwife  with.  refpe£l  to  lands  farmed;  for  the  intention  of 
farming  .ht\i\^  to  enjoy  the  )]fe-of  the  lands,  which  cannot  be  done 
without  having  a  road  and  water-drain,  it  follows  that  if  thefe  ar^ 
tides  Ihould  not  have  been  expreffcd,  they  are  neverthelefs  included 
in  the  farm. 

In  cafe  ofa  If  the  parties  differ  regarding  the  road,  (bme  of  them  defiring  tlwt 

cerning  the  it  fliould  ftOTaio,  as  formerly^  in,  comipon,  but  that  all  the  reft  of  the 
^"divided  "^  property  be  rfiwiided,  and  others- of  them  oppofing  tiiis,  in  fuch  cafe, 
provided  it' he  ,pra(Sicable,  the  magiftrate  muft  divide  the  road,  and 
afligna  fart.pf'it  to  each  particular  ihare;'—ori  if  this  be  impracti- 
cable, be  ruuft  leave  the  road  out  of  the-partition^  which  muil  never- 
thelefs be  ^ade,  in  order  that. the  parties  may. enjoy  the  fall  uie  of  all 
their  property  excepting  the  road.  .  i*  -       ■  , 

If  the  parties  differ  regarding  the  extent  of  the  road,  (that  is,  re- 
garding rfie  height  and  breadth  which  ought  to  belong  to  each)  the 
■Kdzee  muft  regulate  their  proportions  by  the  breadth  and  height  of 
the  doors  of  their  refpciftive  houfes,  as  that  is  fufficient  to  anfwer 
their  neceffary  occafions.  The  advantage  of  this  arrangement  is, 
that  if  any  of  them  be  defirous  of  making  a  projetftion  or  terrace  from 
his  houfe  over  the  ftreet  he  may  do  it  above  the  height  of  his  door, 
but  not  bel(yw  it;  and  the  road  will  ftill  remain  in  common,  according 

to 
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to  their  fcveral  proportions,  in  the  fame, manner  as  before  the  pwtl-f 
tion  ;  for  the  partition  (as  we  have  obferved  above)  did  not  take  plaCft 
regarding  the  road. 

If  two  partners,  m  dividing  »  road-,  agree  that  the  one  fhall  have  Thepart?M 
two  (birds  and  the  other  only  one  third,  fuch  a  partition  is  validj   p"va™ag^. 
although  the  houfe  be  held  betwixt  them  in  equal  prdportions;  for  in   mcnt  with  re- 
partition it  is  lawful  to  give  more  or  lefs  than  his  proportion  to  one 
partner,  provided  both  of  thcitt  agree  to  this.  ■  .  1      . 

IP  two  partners  hold  a  houle,  ^he  «/•/?/■  floor  of  which  is  Held  by  Complicated 
a  ftranger,  or  whitih  has  no  upper  floor,  and  likewife  another  houfe,  §^erent 
the  under  flodr  of  which  is  held  by  a  ftraneer,  and  alio  a  complete  houfes  and 
houfe  (that  is,  one  of  two  ftofles),  in  this  cafe  the  KAzee  muft  appraife 
each  houfe  feparately,  arid  make  his  diviffon  accordingly.  Moham- 
OTf(/ alleges  that  this  is  the  only  lawful  mode.  Aboo  Too/of  znA  ffa- 
neefa  are  of  opiniori,  that  hfe  ought  to  make  the  partition  according 
to  meafurertient.  The  argument  of  Mohammed  is^  that  the  lower  floor 
has  many  advantages  and  conveniences  which  the  upper  floor  cannot 
poflTcfs,  fuch  as  wells,  neceffary  houfes,  ftables,  and  fo  forth ;  and 
that  therefore  the  eqtiality  of  partition  cannot  be  cfFefted  but  by  ail 
appraifement.  The  argument  of  the  two  difciples,  on  the  other 
hand,  is,  that  the  partition,,  if  poffible,  ought  to  be  made  by  a  mea- 
■furemenf,  fince  the  partnerfliip  fubfifls  in  a  thing  capable  of  meafure- 
ment,  and  not  in  the  value  of  that  thing.  They  afterwards,  how- 
ever, differed  regarding  the  mode  of  meafurement^  Haneefa 
contending  that  one  fpan  of  the  lower  floor  fhould  be  held  equivalent 
to  two  fpans  of  the  upper  floor;  z.i\ii  Aboo  2oo/^  maintaining  that  a 
fpan  of  the  one  is  equivalent  to  a  fpan  of  the  other.  '  Some  have 
thoiight  that  the  "contradidlory  opinicAis  of  thefe  three  fages' ought 
to  be  afcribed  to  their  difi^erent  places  of  abode,  and  the  periods  in 
which  they  hved ;  for  during  the  time  of  Wa«f^  the  inhabitants  6f 
K<^fa  (the  place  of  his  refidence)  preferred  the  under  fltJor  to  the 

upper ; 
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upper ;  «li«naU  afterwards,  in  the  time  of  jSoo  thojaft  the  jbeople  of 
Bag/iaJ {'t/hae  he  lived)  held  the  upper  and  the  uoder  6oor  ui -equal 
eftimation  ;  and  Nfohammed  oh^crveA  that,  on  the  cantnuy>,  the  tade 
of  mankind  differed,  fome  preferring  the  upper  and  feme  the  under 
floor,  and  others  holding  them  in  equal  eftimation.  There  are  again 
Ibme  who,  inftead  of  afcribing  the  opinions  of  the  three  fagcB  to  the 
prevailing  cuftonrs  and  notions  of  the  ages  and  Tphca  in  which  they 
lived,  are  rather  for  deriving  the  origin  from  different  principles  of 
law.  Thus,  in  fupport  of  Haneefaz  doflrine,  it  is  argued,  that  the 
advantages  of  an  under  floor  are  double  thofe  of  an  upper  one ;  for 
the  advantages  of  the  under  floor  remain  after  the  upper  one  is 
ruined  and  ddftroyed,  whereas  thole  of  the  upper  fkxv  do  not 
remain  after  the  deftru£tion  of  the  under  onci  In  the  under 
floor^  mcM-eover,  there  are  not  only  the  advantages  ofJfoAkatio/tt.  but 
alio  thofe  of /eundatron ;  fiw  the  proprietor  of  the  under  floor  may 
bwild  if  he  pleafes,  but  the  proprietor  of  the  upper  floor  cso  only  en- 
joy the  advantages  of  habitation,  as  it  is  not  lawful  for  him  to  ere€k 
ifftf  b^tdtngs  wkhout  the  confent  of  the  proprietor  of  the  ground 
floor ;  And  upon  theft  confiderations  a  ipau  of  the  under  floor  ifaould 
be  tbckoned  equivalent  to  two  fpans  of  the  upper.  In  fevour  of  A&oo 
Tito/i^s  opiaicaij  on  the  other  hand,  it  is  alleged,  that  habitation  is 
the)  great  end  of  both,  and  that  both  are  equally  fit  to  anfwer  that 
end ;  whence  it  is  lawful  for  the  proprietor  of  cither  of  them  to  crc£t 
■  any  buildings  that  arc  not  productive  of  injury  to  the  other.  Laftly, 
it  is:  urged,  on  the  part  of  Mohammed^  that  the  advantages  of  an 
upper  and  an  under  floor  are  ^cording  to  the  feafbns  of  fummer  or 
"  winter,  the  violence  of  the  wind,  the  temperature  of  the  air,  and 
the  di^rent  climates  or  countries  in  which  they  are  lituated ;  whence 
it  is  impoflible  to  eftabUfli  any  juft  rule  of  {Partition,  but  by  appraile- 
snent.  In  modern  times  the.J^w  is  ^mioiftered  agreeable  to  the  ad- 
judication 1^  Moharmned,  v/hkh  does  not  require  any  comment  or 
elucidation.— The  mode -of  partitimi  preiJcribed  bf  the  doCkrine  of 
iLnteefaf  m  the  ca&  in  quc^n^  is  as  foUows.^The  partiticmer  muft 
.    .;:;  firft 
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firft  let  againil  the  upper  floorhou&^wliichsvf  (ha}\  foppoftrnen^xifi 
oac  huDdred  fpaiu)  a  part  of  the  complete  houic  equal  tp  ..thirtjf- 
Chree  one-tblrd  fpans;  becaufean  upper  floor  is  j^ed  ;at  h^^lf'the.valqe 
of  an  under  floor;  confequently  thirtyrthree  an4  oncrt^ird  ipans  ;of 
the  under  floor  of  the  complete  houfe  are  equal  to  ,fixty-fu, and.  two- 
thirds  of  the  upper  floored  houfe ;  and  as .  thc^e  iixty-fix  ^ud 
two>thirds,  together  with  the  thirty-three  aod  one-;tbird  fpans  <^  the 
under  floor,  form  the  cotnpltttc  houfe,  the  whole  amount  euftily  to 
the  one  hundred  fpans  of  the  upper  floor  houie.  The  partitiuier 
muft  then  fet  flxty-fix  and  two-thicds  fpans  of  the  .com[4e.t;e.  hou^c 
agaiiift  the  under  floor  houie  (liippofing  it  to  meaTure  one  hundr^ 
fpans),  for  the  upper  floor  of  the  complete  houfe  is  ra$^  ^t  pnlyi^alf 
the  value  of  the  under  floor  houfe,  and  iixty-fix  and  two  thirdp..jj>^as 
of  both  the  floors  of  the  complete  houfe  «re  equal  to  the  qoe  l^i^udf'^ 
fpans  of  the  under  floor  houfe.  The  mode,  on  the  other  hand,<^.ma^;ii^ 
the  partition  accordipg  to  j^Soo  Too/of  s  do<£lrine  is-^  ibllpw^*  !.:^>^ 
one  hundred  fpans  of  the  upper  .floor  houfe  be  fet  agaiafi  fifty  %fui&^f 
the  complete  houfe;  or,  let  one  hundred  fpans  tif-^he  .\ifi<kr  ifo^r 
houfe  be  ftt  againfl  fifty  fpans  of  the  complete  houie ;  for,  accpifding 
to  him,  the  upper  and  the  under  floor  are  held  in  equal  e^tui(tatiori, ; 
wherrforc  fifty  fpans  of  the  complete  houfe,  compr^eodirig.  fifty 
fpans  of  the  under  floor,  and  fifty  fpans  of  upper  floor,  muft  be 
e^ual  to  one  hundred  fpans> 

If  the  partners  differ  after  parthion,  one  jdeading  that  "  he  has  not  Jj^j^^JJlJ, 
**  received  the  whole  of  his  fhare,  a  part  of  k  itill  remaining  in  the  pof-  tion,  Se  evi- 
feflion  of  the  other," — and  the  other  denying  this,  and  the  two  par-  p^ionm 
titioners  (or  any  other  two  perfons,)  teflify  that  **  they  have  ittade  a  "J^J*  ^ 
••  partition,"  their  evidwice,  according  to  the  two  difciples,  muft  be 
admitted.     Mohammed  &ys  that  it  cannot  be  fidmitted,  becaufe  tin 
evidence  they  give  relatss  Co  their  own  ad,  and  is  c6hfequently  inadr 
miflibte,  in  the  fame  manner  as  the  evidence  of  a  man  relative  to 
fome  z€t  of  his  own,  wi  the  occurrence  of  which  a  perfon  may  have 
7  formerly 
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fftrmerlyriifpendid  the  emancipation  of  his  flave.  Tli^  afgtiment  of 
■  the  two  (Jifclples  is,  that  the  ^tnefles,'  in  faft,  teftify  to  the  -aft  of 
others,  (namely,  the  ai5t  of  Jei%mg  and  pojfejjmg^  and  not  to  their 
own  a<ft ;  becaufe  their  aft  was  merely  difcriminat'mg  ahcl  fepa' 
rating,  to  which  evidence  is  not  required ;  hence  their  teftimony 
muft  be  admitted.  Taioui-f  obferves,  that  where  the '  partitiontrs 
receive  pay  for  making  the  partition,  at  is  univcrfally  allowed  that 
their  evidence  cannot  be  admitted  ;  and  indeed  fevfcral  doftors  of  our 
feci  arc  of  the  fame  opinion ;  alleging  that  as,  in  that  cafe,  their  evi- 
dence tends  to  prove  that  they  have  fully  and  accurately  performed 
the  work  for  which  they  received  pay,  it  is  in  the  nature  of  a-fepre- 
fentation  on  their  own  behalf.  Our  author,  however,  does  not 
fubfcribe  to  thisreafonlng;  for  he  remarks,  that  the  two  partitioners 
cotild  not  havt  a  view  to  their  own  intcreft  in  their  evidence,  as  the 
partners  have  agreed  that  they  fully  and  accurately  performed  the 
work  of  partition  for  which  they  receive  their  pay,  the  only  queftion 
in  difpute  being  the  feizin  and  poJfeJfion\  wherefore  no  imputation  of 
bot  not  that  falfehood  ought  to  fall  on  them. — If  only  one  partitioner  give  evidence, 
it  muft  not  be  admitted  ;  for  the  evidence  of  one  man  alone  agaiiill 
another  is  not  fufficient. 


of  one  parti- 


CHAP.    IV. 


Of  Pleas  of  Error  in  Partition ;  and  of  Claims  of  Right  in 
regard  to  it. 

ro/'^not be  **  HERE  One  of  the  partners  complains  of  an  error  in  the  partition, 
idmined,  and  that  a  part  which  ought  to  have  fallen  to  him  by  the  partition  is 
paity  ac-       in  thepoireilion  of  another,  in  this  cafe,  if  he  have  before  ackuow- 
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Icdged  that  he  had  received  his  Aiare,  his  complaint  tdu^  not  W  a:d-  knowledges 
cnitted  unlefs  fupported  by  evidence;  for  it  is,  in  fad,  fuing  to  cancel  c*j^f  h?*" 
the  partition  after  it  has  been  accomplifhed ;  and  it  is  to  be  prefumed  &««.  nnkft 
that  there  is  no  error,  and  that  his  complaint  is  falfc.     If  the  com-  ported  b/ 
plainant  cannot  fupport  it  by  evidence,  the  others  muft  be  required  «'"^™"* 
to  deny  the  complaint  upon  oath ;  and  if  they  refute  to  fwear,  their 
refufal  is  conftrued  as  proof  in  favour  of  the  complainant,  and  the 
Kdzee  muft  caufe  their  property  to  be  divided  anew,  agreeably  to 
their  feveral  proportions,  as  this  is  dealing  with  them  according  to 
their  own  fufpicions.     The  author  of  this  work  thinks  that  in  the 
above  cafe  the  complainant's  fuit  fhould,  on  account  c^  his  contra* 
dieting  bimfelf,  be  wholly  reje^Sted. 

If  the  complainant  allege  that  he  did  receive  his  whole  right,  but  a  compUint 
that  the  other  afterwards  took  a  part  of  it,  the  denial  of  the  other,  oij  ^ffum^on  u 
oath,  muft  be  credited,  as  this  is  in  fad  a  complaint  of  ufurpat'ton.         " ccrapiiint 

If  he  allege  that  "  a  certain  village  fell  to  him  in  confequencc  of  l"  cafc  of  a 
<*  the  partition,  but  that  the  other  had  not  delivered  it  up  to  him,"  nM^rfivery, 
in  this  cafe,  provided  he  have  not  previoufly  acknowledged  the  ob-  ^'j-^'" 
tainine  poffeflion  of  his  fiiare,  and  the  other  cwitradid  him,  both  ^  *f  P"* 
fliuft  be  required  to  fwear ; — becaufe  the  difpute  is  with  refpett  to  fetved  and 
the  quantity  which  the  complainant  received  in  confequence  of  the        ^  ""*"* 
partition;  and  hence  the  ^ffercnce  in  the  prefent  inftance  is  analo- 
gous  to  a  difpute  concerning  the  quantity  of  an  article  of  iaie, — in 
which  cafe  a  mutual  oath  is  tendered  to  the -parties  (as  has  been  fully 
eK[daia^  under  the  head  of  Sales;)  and  {q  here  likewife. 

If  one  of  the  parties  complain  that  an  wror  took  place  in  the  Airfcaofer- 
divifion,  his  complant  niuft  not  be  attended  to,  it  being  held  in  the  t^art"ifthe 
fame  light  as  a  complaint  of  a  fraudulent  bargain,  which  in  cafes  of  ^^'^  **' 
fates  concluded  by  the  principals  themfelves  cannot  be  heard.    In  par-  paxde*. 
tition,  therefore,  as  in  faki^  fince  both  parties  have  mutually  con- 
v:  ytot.  I^  £  curred. 
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currcJt  fuch  a  complaint  cannot  be  heard,.  If,  hdwever,  the  parti- 
tion was  made  by  the  ocder  of  the  Kdzte^  and  txtreme  fraud  be 
alleged,  the  complaint  muft:  be  heard^  as  the  ftabiliey  of  the  Kdzee'^- 
aiithofity  depends  on  joftice^ 


Ci&oFa 

cUiro  laid  to- 


}f  ahoufe  be  divided  betwixt  two  partners^  each  receiving  a  part^. 

•  panicuhr     and  afterwards  one  of  tbem  claim  a  room  in  the  pofleflion  of  the 

boBftrafteo    Other,  alleging,  that  "  it  is  one  of  the  things  which  ought  to  have 

f"*'*'^       **  fallen  to  him  in  confequcnce  of  the  parfeitioiV*  and  the  other 

deny  this, — in  this  cafe,  as  the  plaintiff  complains  of  ufurpathn^  b  is 

.  sequifite  that  he  bring  proper  evidence ;.  and  if  both  bring  evidence,. 

that  adduced  on  the  part  of  the  plaintiff,  who  is  not  in  pofleffion,, 

■  muft  be  admitted  in,  preference  to  that  of  the  other ;  for  it  is  a  maxim. 

of  the  law  that  the  evidence  on  th«  fide  of  the  puty  who  is  out  oV 

>  •■  ■  pofTeiBon:  is  preferable  to  diat  on  t^e  fide  of  htm  who  is  i»  poilelfion.. 

^  the  complaint  above-mentioned  be  previous  to  an  avowal  of 
the-plaiotiff^sihaving  everacquired  poneflion,  both  parties  muft  be- 
'  required,  to  fwear,  and  the  partition  muA  be  annfiUed,  and  performed. 
anew„  In  the  fame  maniaerf.  alfo,.  if  two  partners  differ  regarding 
their  boundaries,,  the  one  alleging  that  '''a  certain  boundary  bdongr- 
**  tobim^but  has  feUen  into  the  po&ffion  of  the  other,"  antfthe 
other  alleging  the  izmc  thing  regarding  another  boundary,  and  both, 
produce  evideace,.  the  Kdzte  muit  decree,  in  favour  of  each,  that 
boundary  which  is  in  the  pofiefiQon  of  the  other.  If  only  ane-  pro- 
duce evidence,  the  Ksaee  mufb  paf»  a  deqree  only  in  his  favour ;  but^ 
^  if  neither  of  them  produce  evidence,  they  muA  both  be  required  to 

fwear,  iu.the  fame  manner  as-ia  cafes  of  &1&. 


StE.C  T  1 .0  H*. 
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SECTION.' 
Of  the  Laws  wliich  prevail  in  a  Claim  of  Right  •. 


If  a  houfe  (for  inftance)  held  in  partnerfhlp  be  divided,  and  after-  Iniofcof 

wards  an  undefined  part  of  the  whole,  (fuch  as  a  half  or  a  third)  y  to'™indcfi? 

prove  the  right  of  another,  the  partition,  according  to  all  our  doftors,  ^^^^' 

is  null,  and  muft  be  made  anew.  hmaftbediT' 

'  fiilvedand 

made  uww. 

If  a  particular  and  defined  part  of  what  has  fallen  to  one  of  the  Ifa^st*** 

<-  f  •  •        n       ti  1-1         ,-  partbecUim- 

^rtners,  in  confequence  of  partition  mould  prove  the  right  of  an-  cd,  afterpu- 
otherperfon,  the  partition  is  valid,  according  to  all  our  doctors,  and  bwmpMfi* 
becomes  not  void  with  refpeil  to  what  remains  after  the  right  of  the  edfotfromdie 
Qthpr  perfon'  has  been  feparated: — but  the  party  from  whofc  fliare  other  part- 
that  right  is  taken  has  it  in  his  option  either  to  diflblve  the  partition,  ^tidOTi'm^ 
(thereby  reftering  the  property  to  the  ftatc  in  which  it  flood  previous  be  diflMred 
to  the  partition)  and  then  to  demand  a  new  one, — or,  if  he  chufe,  ,aemi 
he  may  let  the  partition  hold  good,  and  exa£t  frorh  his  partner's 
fhare  a  compenfation  for  that  part  of  which  he  has  beea  deprived  by 
its  proving  the  right  of  another. 

If,  after  partition,  an  undefined  part  of  the  ihare  of  one  of  the  tnd  foKke- 
partners  (fuch  asan  iaff~)y  prove  the  right  of  another  pcrfon,  the  »md^au/put 
partitioais  valid  with  refpeA  to  the  remainder,  and  does  not  become  ^^ 
void  according  to  Hanee/a  and  Mohammedi  but  the  partner  upon  whofe 
fliare  the  claim  operates  has  it  in  his  option  to  annul  the  partition ; 

*  Arab,  ^i&iaf;  meaningacUint  let  up  tothe(<d>jefi  of  adeedor  contn^  bjlbmc 
feifcn  not  concerned  in  fuch  deed  or  contraA. 


£  z  (restoring 
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^rfiftwag  f^^ jCfUf emj.W  tfo?  ^afp  in  which  it  previoufly  flood,)  aiu) 
^a.tp  (|ep]an4i  ?  ^W  psct^tioQ;— ■ku-}  if  he  chnfe,  he  may  let  the 
liartitiyo  hold  ^30<1,  ^nd  cj^aft  £rom  hi^  jurtner  a  compenfatioa  for 
the  hftlf  of  hi^ijiare  which  he  has  loft,  and  which  is  equivalent  to 
cue  fourth  of  the  fliare  in  that  jrartn^r's  pofleffion.  According  to 
j4690  Xwfaf^  the  partlticHi  is  in  this  cafe  null,  fince  by  an  yndefined 
proportion  of  one  of  their  Ihares  proving  the  right  of  another  perlbn^ 

,  a  third  partner  is  created,  without  whoie  ccxicurreoce  the  p^rtitipn 
is  void ;-— in  the  fame  manner  a£  where  an  undefined  part  of  the 
sAihak  article  proves  the  right  of  another  perlbn.  The  reafon  of  this 
is,  that  where  an  undefined  proportion  of  one  of  their  glares  becomes 
the  right  of  another,  one  of  the  objects  of  partition  (namely,  fipa' 

.  ration)  is  deftroyed,  fince  the  fliare  of ,  one  of  the  partn^S  .by  that 
means  becomes  in  itfelf  a  matter  of  partuerfiiip ;  and  he  muft  have 
iecourfe  to  the  fhare  of  the  other  for  an  undefined  part,  equal  to  that 
proportion  of  his  right  of  which  he  has  been  dcpriv-ed.  .It  is  other-, 
wife  in  the  preceding  cafe,  where  a  particular  and  defined,  part  of  one 
of'their  fhares  proves  the  right  of  another  ;  for  in  that  cafe  thje  pb-; 
je-Jl  of  partition  (namely, y^/ara/Hw)  ftili  exifts  with  refpcO:  to  the 
remainder.  -  The  argument  of  Haneefa  Bjttd  Mohammed  is,  that  the. 
obje£t  of  partition,  namely  feparation,  is  not  defeated  by  an  undefined; 
prpportibn  of  one  of  the  partner's  fhares  becoming  the  right  of  anpther 
perfon.  Hence  a  partition  of  this  nature,  or;^;na/^  made,  would  be 
valid ; — as  where,  for  inflance,  the  firfl  half  of  a  houfe  is  jointly 
held  by  two  partners,  Zevd  and  Amroo^  and  by  a  third  perfon,  named 
KbaliJy  one  half  thereof  by  Khalid^  and  the  other  half  betwixt  Zeyd 
^d  jimroo ;  the  fecond  half  being  held  jointly  between  Zeyd  and 
AmroOy  Khilid  holding  no  fhare  therein ; — in  which  cafe  Zeydz\\^  j^m- 
rqo  might  lawfully  make  a  partition  betwixt  themfelves,  Z^t/ getting 
the  whole  of  their  joinfOiare  in  the  firft  half  of  the  houlc,  and  one- 
fourth  of  the  fecond  half;  and  ^mroo  getting  three  fourths,  of  the 
Second  half;  aiui  it  is  in  the  fame  manner  ultimately  valid;  the  cafe 
becoming  fimilar  to  that  in  which  a  defned  proportion  of  .one  of  the" 
6  ,  fhares 
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Aares  proves  tKt  right' cifaiKttfatf:  *  It'ii4ktier^ife'<irt(erfcEUi'tDnd^jifi^ 
proporticuibftfaetddd&houfc,  iiiclud&igirfAfliaffcsvfH'OTdsiheri^ 
(rf^ another;  becaufe,  in  thisiatter  cffre;f«ippofing  the.partrti^  tbbd 
Valid,  an  injury  is  fiiftained  by  the  tMrd  peribn,  whofe  ri^t  w^ 
manif^ed  after  the  partition,  fiiicehc  muft  thtti  accept  his  propor- 
tion, mt  'mi  compa^  manner ,  but  £fperfedy' itam  the  fhares  of  each 
(rf  the  others ;  whereas,  in  the  former  cafe,  (in  wtiifAi  an  'Undefined 
proportion  of  one  of  the  ftiares  proves  the  right  ofanothef,)  hcftifferS' 
no  injury.  Thus  there  is  an  evident  diifcrence  between  the  two 
cafes.  In  ihort,  the  nature  of  the  oale  in  queftion  is  this,  that  oner 
of  two  partners  takes  one  third  of  a  houfe,  and  the  other  takes  the 
remaining  two  thirds,  the  value  of  the  firft  third  being  equal  to  that 
of  the  other  two  thirds;  and  afterwards  one  half  of  the  firft  third 
proves  the  right  of  another  perfon;— in  which  cale,  (according  to 
HaneefamA  Mobammed,')  the  firft  partner  has  it  in  bis  option  to  annnt 
the  partitioi ;  for  if  it  CMitinue  valid,  his  fhare  is  defe£live,  becaufe 
oi  its  being  difperfed,  part  in  Xkitfirjl  third  of  the  houfe,  and  part  in 
the  two  laji  thirds ; — or,  if  he  j^afe,  he  may  take  one  fourth  of  the ; 
fhare  which  fell  to  the  fecond  partner;  for  if  ih&nvbok  of  his  {the 
firft  partner's]  fhare  had  proved  the  right  of  a  third  perfon,  he  would 
have  been  entitled  to  take  one  half  of  the  fecond  partner's  (hare ; 
wherefore  (arguing  of  a  part  from  the  whole)  fiace  one  half  of  hid 
fliare  proved  the  right  of  the  third  perfon,  he  is  entitled  to  take  one  ^ 
half  of  an  half  of  the  fecond  partner's  fhare,  which  is  equal  to  one 
fourth. 

If  the  partner  to  whofe  lot  the  frji  half  falls  fhouldT^Z^  a 
moiety"  of  it,  and  afterwards  the  other  moiety  prove  the  right  of  an-, 
other,  he  is  ftill  entitled  to  one  fourth  of  the  y^cosi/ half  iu  the  pof- 
feflion*  of  his  co-partner,  for  the  reafons  before  affigned ;  and  his , 
optiori  of  annulling  the  partition  drops,  becaiile  of  his  having  fold  a 
part  of  his  fhare.  This  is  according  to  Haneefa  and  Mohammed.  Aboo 
J'*^^  riiainta'ius  that  the j/t-ciwi.^  half,  in  the'pofleffiou  of  the  co-part- 
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'dcr,  niuft'fae.djTidedeqiitUy:iKtwtxt  tbem:  aiiwl that  tbe  6rft partner 
forfeits  to  hit-  co-partner-  one  half  of  the  price  for  which  he  {tM  a: 
part  4f  his -fiiare^  for  (agreeably  ta.his  tenets)  the  original  [ortition' 
J8  invalid';  and  as  an  article  of  which  a  pef£m  obtains  po&Hion  by  an 
invalid  deed  becomes  his  property,  he  may  lawfully  dtfpafe  of  it  by 
^ale :  but  lie  is  reiponfihle  for  the  value  of  it ;  ,and  hence,  in  the  cafe 
in  q\ieAion,  the  firH:  partner  is  refponfible  for'the  value  of  an  half  of 
what  he  has  fold,  as  that  is  a  moiety  of  the  other^s  half. 

Adebtproved        If  thc  cftate  of  a  deceafed  perfon  be  divided  amongft  the  heirs, 

eLie,  anBul*  and  afterwards  a  debt  be  proved  againft  the  eftate  e^uaj  to  the  whole, 

eJlt^lr    '^*  partition  muft  be  annulled,  becaufe  the  debt  prevents  the  eftate 

«ic  heirs,       from  being  the  property  of  the  hdrs ;— and  the  feme  rule  holds  where 

the  debr  is  not  equal,  becaule  the  right  of  the  creditor  attaches  equally 

■to  the  whole  fortune  of  the  deceafed.    The  partition  muft  therefore 

be  annulled,  unlcfs  there  be  left  after  it  a  fum  fufficient  to  difcharge' 

the  debt,  in  which  cafe  it  is  not  annulled,  fince  the  annultnent  of  it 

is  not  neceflary  for  the  difcharge  o^  the  debt. 

vnlefithecre-        If  the  creditor,  after  the  partition,  remit  the  debt,  or  if  the  heirs 
or^tbTheiM''  difcharge  the  debt  from  their  own  fortunes,  the  partition  remains 
^^^"^  '*^    valid,  whether  the  debt  be  equal  to  thc  eftate  or  exceed  it,  the  obftacle , 
to  its  validity  being  thus  removed. 

An  heir  may         1f  oue  of  the  heirs  prefer  a  claim  of  debt  againft  the  deceased, 
Sl^ueftlM  ^^^^'*  ^^  partition  of  the  hcriditamcnts,  his  claim  is  admiflible;  for 
•nerparri-     in  thJs  cafe  there  is  no  contradiftion,  fince  the  debt  relates  to  the 
Jpirit  or  value,  and  not  to  tha  fubfiance  of  the  particular  heredita- 
ments, and  it  was  in  xhefubfiaace  of  the  hereditaments  that  the  parti- 
tion took  place. 

jv  claim  can-         If  a  part  of  the  heirs,  after  partition,  prefer  a  claim  for  a  parti- 
by  M  hS^."*"'  cular  thing,  included  in  the  eftate,  on  whatever  ground  the  claim  be 

built, 
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buik,  it  cannot  be  admittol,  on  actount  of  the  coritradiaion,  which  is  J^"^^^'^'[J^" 
here  evident,  as  their  acquiefeence  in  the  partition  implies  an  acknow-  «fter  diftii. 
ledgment  in  them  that  that  particular  thiag,,  which,  has  bean  dividsd^ 
was  a  part  of  the  eo-parccnary. 


CHAP.    V. 
Of  the  Laws,  of  Mah^yaK 


iVlAHAYAT^  m  the  language  of  the  law,  figniffes,  the  partition  of  itah'^t\*% 
ufufruB  ;  and  it  is  allowed;  becaufe  it  is  frequently  impoffible  for  all  '^^"^  '^ 
the  partners  to  enjoy  together,  and  at  one  time,  the  ufe  of  the  thing  held 
in  partDcrlhip.  MaMyat,  therefore,  refemblcs  the  partition  of  pro- 
perty (whence  it  is  that  the  Kdzee  may  enforce  it  in  tJhe  fame  man- 
ner ^) — with  this  difference^  however,  that  in  the  prtition  of  property 
each  partner  enjoys  the  ufe  of  his  re'fpeftivc  ibare  at  the  fame  time,, 
whereas  ia  the  partition  of  nfufruft  each  moft  frequently  enjoys  the 
vfe  of  the  thing  held  in  partnership  only  wheait  comes  to  his  turn, 
by  rotation.  Partition  of  property  is  therefore  more  effeftual  than* 
partition  a{  -ufufrutl  in  accoraplifliing  the  enjoyment  of  the  ufe  ;  for 
which  rcafod^  if  one  partner  apply  for  a  partition  of  property,  and  an- 
other for  a  partition  of  ufufruft,  the  "Kdzee  muft  grant  the  requeft  of 
the  former ;  and  if  a  partition  of  ufufru£t  fhould  have  taken  place-- 
with  refpeft  to  a  rfiing  capable  of  a-  partition  of  property,  (fuch  as  a) 
hou(e  or  a  piece  of  ground,)  and  afterwards  one  of  the  partners  apply 
for  a  partition  of  property,  the  K&vae  muft  grant  a  partition  of  pro*- 
gerty  and  annul  the  parttflon  o£  ofuftuO. 

'   a  '  A  SARTLTIOHi 
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an<i  ii  not  A  PABTiTiOM  of  ufufrud  13  not  anRoUcd  b^  the  death  of  one  of 

(h«  daceafe  two  partticrs,  tiQT  cvoi  by  the  death  of  both,  for  if  it  were  annulled, 
of  thejaiuM.  ^  j^y^  (moft  probibly)  be  renewed,  {fince  the  heirs  of  the  deceafed 

may  lawfully  demand  a  partition  of  ufufruft,)  and  therefore  it  would 

be  to  no  purpoie  to  annul  it. 

Partners  may        If  two  partners,  by  a  mutual  contraft,  make  a  partition  of  ufu- 

Siotting  to     fni6t  refpefting  a  houfe,  to  this  efFe£t,  that  one  of  them  (hall  inhabit 

Ift^li^L  °""^  P**^  °^  '^  ^"^  '^®  ^^^^'^  another, — or,  that  one  ftiall  mhabit  the 

fio^  of  the      Upper  floor  and  the  other  the  under,  fuch  contrafl:  is  valid ;  for  as  a 

join  concern,  p^jjjj^jj  of  property  executed  in  this  manner  is  lawful,  fb  likewife  is 

a  partition  of  ufufruft.    It  is  proper  to  remark,  that  a  partition  erf" 

ufufru£l,  when  thus  executed,,  is  in  reality  -a.  fiparation^  that  is,  a 

divifionof  the  whole  of  the  fliares  of  ufufruft  of  one  partner  from 

thoft  of  another  partner,  and  a  concentration  of  both  into  one  place : 

but  the  contraft  does  not  comprehend  an  exchange  ^  whence  it  is  that 

a  limitation  of  time  is  not  required  in  it;— for  if  it  comprehisnded  an 

exchange,  a  limitation  of  time  would  have  been  requifitei  becaule  of 

its  being  (in  that  cafe)  a  leafe. 

(inwhichcafe  It  is  lawful  for  each  partner  to  let  out  on  rent  that  part  of  which 
h^v1o*L  '^^  nfufruft  has  fallen  to  him,  and  he  may  appropriate  to  himfelf  the 
bis  flare [)  x^^A  accruing  therefrom,  whether  it  be  a  condition  in  the  agreement  of 
partition  of  ufufrufl  or  not ;  for  every  ufe  which  accrues  from  that 
part  becomes  (in  confequence  of  the  partition  of  ufufrufl:)  his  pro- 
perty, and  the  rent  which  he  receives  is  nothing  more  than  a  compen- 
sation given  him  in  lieu  of  the  ufe  accruing  frcun  it. 

w  by  ffiipo-  If  two  partners  make  an  agreement  of  partition  of  ufufruft  re- 

w^l^/right    .6'""*^'"S  ^  fl*^^»  *"  ^^^  manner,  that  the  one  day  he  Ihall  fervc  th^ 

to  the  nfe.      poe,  and  the  next  the  other,  it  is  lawful ;  (and  fo  likewife  if  they 

make  a  fimilar  agreement . regarding  a  ihiall  room;)  for  .petition 

pf  .ufufru£l.i&.rometimes  effefted  by  means  of  time,  and  fometimes  by 
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KtatiB  of  placo  i  aod  in  the  prercot  iaftance  i^  is  effcdxA  by.  means  of 
thpjortpfr. 

Ip  two  partners  difagFce  concernins;  the  terms  of  their  contrad  of  A  difference 

,  .11  .         .  11  1  1  between  dte 

partition,  tbe  one  ancging  that  it  related  to /;flw,  and  the  other  that  parties  muft 

k  related  to^/ace,  the  Kdsge  ought  to  enjoin  them  to  agree  regard-   J^J^'^io'^.''^ 

ing  one  or  other  of  thefe  methods.     The  reafqn  pf  this  i^  that  the  ftrenceoftlw 

paftitipn  of  ufufru£t  with  refpe£l  to  p/ace  is  th?  more  ^qfutakle^  fince. 

by  thjit  mcaps  eaph  partner  enjoys  the  ufe .at  theifamc  time  that  the 

other  partner  enjoy^s  it  alfo  j  but  partition  of  ufufru£t  with  refpc^  to 

time,  (on  the  other  hand)  is  .the  more  compUte  in  regard  to-jke  ufe^ 

fince  each  individual. then  enjoys  it  entire.     As,  therefore,  the.rea- 

ibns  in  favour  of  thefe  two  methods  are  dif^rebt,  it  is  requifitethat 

the  partners  agree  on  one  of  thqm ; — and  if  tjiey  chufe  partition  with 

rcfpe£l  to  titm^  the  K&^e,  to  prevent  the  imputation  of  partiality,  muft 

draw  lots,  in  order  to  determine  which  of  them  Ihall  have  the  firft 

turn. 

If  two  partners  (whom  we  fhall  fuppofe  Zeyd  and  Amroo)  make  a  Cafcof parti, 
partition  of  ufufrud  regarding  two  flaves,  to  this  effeia,  that  the  one  "^"of/w* 
fliall  ferve  Zffi/,  and  the  other, v^/flroo,  it  is  valid,  according  to  the  *"^*' 
two  difciples  ;  for  as  (by  their  do<Srine)  partition  oi  property  with. 
rcfpci£t  to  flaves   is   lawful,  whether  performed  by  the  authority 
of  the  Kdsect  or  by  the  mutual  agreement  of  the  parties,  it  follows 
that  partition  of  ufufruQ^  with  refpedl  to  flaves,  is  alfo  in  the  fame 
manner  lawful.     Some  (byiinference  from  the  6.(^i\ne  of  Haneefa) 
maintain  that,  the  Kd%ee  muft  not  enforce  the  partition  of  ufufrudl 
-  with  refpeiSl  to  flaves ;   (and  fuch  is  reported  as  his  opinion  by  Kbu' 
fif^)  becaufe  compulfion  being  (as  we  have  formerly  fliewn)  difal- 
lowed  by  Haneefa  with  refpe£t  to  partition  of  property  in  the  cafe  of 
flaves,  it  evidently  follows  that  the  Kdzee  cannot  enforce  a  partition 
of  ufufrufi  in  a  fimilar  cafe.    The  truth  is,  that  if  the  Kdzee  enforce  a   • 
partition  of  u/u/ruS  in  this  way,  it  is  lawful,  according  to  Haneefa, — 
Vol.  IV.  F  whereas. 
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whereasv  i^  h^  wob'  ia  this  w^  to  enforce  a  partitioii  of  \}xtfuhftam^ 
it  would  be  unlawful ;  becaufe  in  the  fervice  of  flaves  there  is.  iMr 
great  difference,  but  in  iharfitr/otu  they  differ  coufiderably. 

Ip  a  partiti(m  of  u&fru£t  be  made  regarding  the  above  two  flaves 
in  this  manner,  that  the  maintenance  of  the  one  whom  Zeyd  take& 
for  his  iervice  fliall  be  defrayed  by  ZtyJ,  and  the  maintenance  of  the- 
ene  whom  Amrao  takes  fliatl  be  defrayed  by  .^mreoy  it  is  valid,  on  a 
fevourable  conftru^on.  Analogy  would  fuggeft.that  it  is  not  valid,, 
becaufe  the  maintenance  of  each  of  the  flaves  is  incumbent  on  both  tbe- 
jBOaflers;— -but  when  it  is  ftipulated  that  the  maintenance  of  one  €£ 
them  Ihall  fidl  fblely  on  one  of  the  mafters,  and  that  of  the  other 
on  the  other  mafter,  it  may  be  called-  an  exchai^e;  uid  as  the  coa/i~ 
dtratim  (fuppofing  it  an  exchange)  is  uncertain,  it  is  th«-vfore  invalid. 
The  realbn  for  a  more  favourable  conftru£ti(Xi,  in  this  particular,  is 
dtat  vafetMng  (laves  Jiri&nefi  is  not  particularly  regarded*  It  were- 
otherwife,  however,  if  each  partner  ftipulatcd  to  clothe  his  Have,  a* 
ftridncfs  is  regarded  with  refpeft  to  clothing  them. 


Itoulei, 


offtw  Ip  two  partners  make  a  partition  of  ufufruft  regarding  two  houfes; 

in  this  manner,  that  the  one  ihall  inhabit  the- one  houfe,  and  the' 
other  iiihabit  the  other,  it  is  valid:  and  the  /Ws«r<r-may enforce  it,, 
according  to  the  two  difciples ;  and  fuch  is  alfo  the  opinion  of  Haneefay 
as  mentioned  in  the  Zdbir  Rawdyet.  The  reafon  of  this,  with  the 
two  diiciples,  is  that  as  (agreeably  to  their  tenets)  a  partition  oi pro- 
perty., made  in  this  manner,  is  valid,  fo  likewifc  is  a  partition  of  ufu~ 
fruui.  Some  fay  that  according  to  Haneefa  fuch  a  partition  of' 
nfofruft,  when  made  by  the  mutual  agreement  of  the  parties,  is  valid  ; 
but  that  it  cannot  be  enforced  by  the  Kazeei  for  although  a  partition. 
oi property  of  this  nature,  by  the  confent  of  the  parties,  be  valid,  ililt 
(agreeably  to  his  tenets)  the  Kdzee  cannot  enforce  it ;  and  the' fame 
of  a  partition  of  ufufrufl.  There  is  another  opinioii  tranfmitted  to 
us  from  Haneejoj  that  a  partition  of  ufufruft  in  the  manner  above- 
mentioned. 
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mentioscd  is  Btterly  invriid,  whether  eaforcai  fey  the  K/txief,  (for 
the  reafons  which  liavc  been  ftated  abore,)  or  made  by  mutual 
agreement ;  hcczxsCe  it  would  Ix  a  fale  of  Tcfidencc  in  one  houft  for  . 
reCdeiKe  in  another,  which  is  not  legal,  as  has  been  already  (hewn  iii 
treatingofHiRE.  It  isothcrwifewith  refpe<Sl  to  partition  of  the^rt&/?i»)Ktf 
of  two  houfes ;  for  the  falc  (rf"  a  part  of  the  one  houfc  For  a  part  of  the 
other  is  lawful.  The  reafons  for  the  opinion  quoted  from  the  Z4/jh- 
■Rawdyet  are,  that  as  the  difference  between  the  -ufufruft  of  the  one  anjl 
of  the  other  is  inconfiderable,  a  partition  of  the  nature  defcribed  is  in 
ihe  manner  of  a  feparation,  and  is  therefore  lawful  when  made  by 
the  mutual  agreement  of  the  parties,  and  may  be  enforced  by  the 
KSzee.  The  difference,  on  the  contrary,  between  the  fubftame  6'i 
the  houfes  may  be  very  confiderable ;  hence  a  partition  of  they*^- 
JtoHce  of  them,  in  the  manner  defcribed,  is  (in  effeft)  an  exchange, 
and  may  accordingly  be  made  by  the  confent  of  the  parties,  but  can- 
not be  enforced  by  the  Kdzee. 

If  a  partition  of  ufufruft  be  made  regarding  two  quadrupeds,  to  or,  of  #«• 
this  cSc£t,  that  the  one  partner  fliall  have  the  riding  of  the  one,  and  ^  "^""^ 
the  other  the  riduig  of  the  other,  it  is  not  valid  according  to  Hemeefa. 
According  to  the  two  difciples  it  is  valid ;  fince  a  partition  of  property- 
made  in  this  manner  is  (by  their  dodrine)  valid ;  and  partition  of 
ufufruil:  is  only  a  branch  of  partition  of  property.  The  argument  of 
Mawefa  is,  that  there  is  a  difference  in  the  ufe  and  riding  of  one  or 
of  another  quadruped,  becaufe  of  the  difference  in  riders,  fome  being 
expert  and  knowing  in  the  art  of  riding,  and  others  the  reverfe. 
The  fame  difference  of  opinion  alfo  obtains  concerning  a  partition  of 
ufufrufl,  by  rotation,  with  refpeft  to  on;  quadruped  : — in  oppofition 
to  z  Jlave;  for  a  flave  ferves  according  to  his  own  reafoo,  and  will 
not  fuffer  a  greater  burden  than  h$  is  capable  of  bearing,  whereas  a 
quadruped  muA  fubmit. 

Fa  If 
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each  party 
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hire  alter- 
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'' fr  si  |Artitfdi( be  to^ti  regarding  the  prodvice  inf  a  boufe,  to  this 
<ffFe£ti  that  fhe  one  partner  ihall  let  it  out  to  rent  for  one  or  two 
months,  and  enjoy  the  produce  or  rent,  and  that  afterwards  the  other 
partner  fhall  let  it  out  ia  the  fame  manner,  and  enjoy  the  rent,  fuch  a 
partition  is  valid,  according  to  the  ZdinrRawdyat:  but  a  iimilar  agree- 
ment regarding  a  ilave  or  a  quadruped  is  not  valid.  The  realbn  of 
this  di{lin£t:ion  is,,  that  in  the  cafe  of  the  Have  or  -quadruped  the  equa- 
lity of  the  feveral  (hares,  which  is  a  neceflary  condition,  is  loft, — 
whereas  in  the  cafe  of  the  houfe  it  is  preferved  ;  for  flaves  and  qua- 
drupeds are  changed  and  prejudiced  by  the  lapfe  of  time  and  fevere 
labour,  and  it  is  probable  that  their  hire  will  be  lefg  the  fccond  than 
it  was  the  firft  turn,  whereas  a  hpufe  may  be  fuppofed  to  continue  in 
the  iame  ftate  during  both  turns^  and  the  rent  may  be  equaL 


any  occa> 
fionaluc^ 
in  tbe  rent 
being  divided 
equally  be- 
tween them. 


If  it  (hould  happen  that  the  rent  of  a  houfe  is  greater  during  the 
turn  of  one  partner  than  in  that  of  the  other,  they  are  both  to  parti- 
cipate in  the  excefs,  or  difference  betwixt  the  one  rent  and  the  other, 
fothat  an  exaft  equality  may  be  effefted  betwixt  them.  It  is  other- 
wife  where  they  make  k  partition  refpei£ting  the  ufe  of  the  houfe,  and 
it  afterwards  yields  a  greater  produce  to  the  one  in  His  turn  than  -to 
the  other,  for  as,  in  this  cafe  an  equality  has  fllll  been  preferved  in 
that  which  was  the  fubjeft  of  partition,  (namely,  the  «/?,)  the  escefe 
of  acquifition,  received  in  return  for  the  uji,  is  immaterial,  fiace  it 
frequently  happens  that  there  arc  two  things  exadtly  equal,  and  yet 
the  return  received  for  the  one  is  greater  than  that  received  for  the 
other. 


Inacafe  of  A  PARTITION  conccmlng  the  rent  of  two  houfes  is  hkewife  law- 

thTldvan*.  ^"^»  according  to  the  Zd&ir  Raivnjyet,  for  the  fame  reafons  as  have 

ugefronKw  bccu  afligued  in  the  cafe  of  one  houfe.     If,  however,  one  houfe  yield 

theri»r[yu  z  greater  rent  than  the  other,  ftlU  the  partiiers  do  not  both  (hare  in' 

for^nj^Sfi  ^^^  excefs.     The  reafon  of  this  diftin(aion  is  that,  in  the  cafe  of /iwj 

ofmitiotbe  houfes,  when  a  partitio^i  of  their  rentsis  made,yf/wra//o«  is  the  pre- 
vailing 
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vailing  principle;  becaufe  as  eacb  p^tner  enjoys  the  r»t  of  ht8'par■^ 
ticular  houfe*  at  the  lame  timet  it  follows.  th«t  each  obtains  the  whole 
of  his  relpcftive  rights,  without  leaving  any  part  of  them  with  the 
other, — whereas  in  a  partition  of  the  ufufruft  of  one  houfe,  the  part- 
ners receive  the  rent  by  rotation,  (that  is,  the  one  receives  the  rent 
the  one  month,  and  the  other  receives  it  the  other,)  and  it  may  there- 
fore be  faid  that  they  fucceffively  grant  to  each  other  a  loan  of  their 
(hares  of  the  rent, — the  partner  who  holds  the  fccond  month  lending 
to  him  who  holds  the  firft  month  his  Ihare,  or  half  of  the  rent  for  the 
jirft  month,  which  he  is  again  to  receive  out  of  the  rent  of  the  fecond  . 
month  ; — and  it  may  be  alfo  faid  that  durbg  their  fefpcftive  months 
each  afts  as  agent  for  the  other  in  receiving  his  (hare;  and  when  the 
other  has  received  his  Ihare  from  the  rent  of  the  fecond  month,  if 
there  be  an  cxcefs,  it  is  divided  betwixt  them  ;  but  if,  on  the  con- 
trary, he  be  not  able  to  recover  the  whole  amount  of  his  loan  from 
the  rent  of  the  fecond  month,  (it  being  lefs  than  the  firft,)  the  excefs 
which  is  on  the  fide  of  him  who  held  the  firft  month  muft  be  divided 
betwixt  the  partners,  fo  that  a  perfeft  equality  may  be  thus  accpm- 
pliflied. 

According  to  the  two  difciples,  a  partition  with  refpeil  to  the  Cafeof  mt- 
hire  of  two  flaves,  made  in  the  manner  of  the  preceding  cafe,  is  law-  ^vTnugc 
fijl,  as  .well  as  a  partition  with  refpe£t  to  tUcJervice  and  uji  of  two  ^"^  "** 
flaves,     Haneefa  maintaining  that  it  is  not  valid ;  becaufe  the  dif- 
fcrenfCc  to,  be  foun^  in  two  flaves  is  greater  than  that  which  is  to  be 
found -in  W. Have  at  two  feparate  periods.     As,  moreover,  a  parti- 
tion wirhrefpe^i  t6  rti6  gain  req^uirbd  trom'z Jingk  flave,  by  rotation, 
is  invaW.-it  follow^  that' fuch  a  partition  with'refpeft  to  the  gain  ac- 
quired from  two  flares  ife  \i\<iJi\\A-afortwrt.     Befides,  a  partitioii  re- 
garding the  fervice  and  ufe  of  flaves  is  admitted  from  necfjjtty,  flaves 
being  of  ihemfelves  indivlfible;    but  there   is   no   necejjity   in   the 
cafe  of  the  hire  of  flaves,  as  that  is  a  thing  which  is  capable  ot'divi- 
fion.     In  the  cafe,  moreover,  oi  Jervice^  it  may  not  be  requilite  to 
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cOttliiSer  ftiatters  ''ftriftly;— wliweaa,  iti  the  cafe-of  A«r#  (whit*  is  a 
■mottey  tranfaftion)  matters  muft'be  confidercd  ftriftly.  Hence  there 
is  no  analogy  bet  ween  the  cafes. 

Apu'tition  A  PARTITION  of  ufufruft  concemJng  the  hire  of  two  quadrupeds 

fromt^oqM-  is  invalid,  according  to  Haneefa^  in  oppofition  to  tKe  two  dilciples. 
dcupedi.       'The  arguments  ufed  on  both  fides  are  the  fame  as  thofe  which  have 

been  fct  forth  in  the  cafe  of  a  partition  of  ufufruit  concerning  the  uic 

■or-fervice  of  .a  quadruped. 

A  ptrtiHonof  If  two  partners  make  a  partition  of  ufufnuSt  regarding  an  orchard  of 
not'be^iidc*  ^^*^s,  or  a  garden  containing  trees,  in  this  manner,  tnat  each  (hall 
with  regard  take  a  part  and  cultivate  it,  and  enjoy  the  fruits  produced  from  it,— 
•rticie*.  **'  °^i  if  they  make  a  partition  of  ufufruft  regarding  a  herd  of  goats,  in 
this  manner,  that  each  fliall  take  a  certain  number,  and  feed  them, 
and  enjoy  the  milk  produced  by  them,  neither  of  thefc  partitions  of 
ilfufrufl  is  valid;  becaufe  partition  of  ufufruA  regarding  uje^  as  well 
:a8  partition  of  ufufrad  regarding  y^i«,  is  admitted  only  from 
■■nece^tyy  as  being  unfubilantial  and  therefore  incapable  of  diviiion; 
but,  in  the  prcfent  infbnces,  the  fruit  and  the  milk,  when  once  pro- 
duced, are  capable  of  divifion,  being  things  which  fubftantially  exjft, 
.and  therefore  there  is  in  thefc  inftances  no  ncceffity.  The  device 
'here  is  for  Mie  of  the  partners  to  fell  his  fliare  to  the  other,  who  may 
iirft  onjoy  the  fruit  and  milk,  and  afterwards,  when  the  otber*s  tuqi 
is  expired,  his  partner  may  again  purchafe  the  whole,  and  enjw  (bo 
iruit  and  milk  in  his  turn.  Or,  one  may  enjoy  the  product;  of  the 
other's  Ihare  in  the  manner  of  a  ^aff,  and  aibcrtain  the  quantity 
thereo:^  for  the  loan  of  indefinite  things  is  lawful. 
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&f  M'OZARE,Ay,  or  Q>m^a<:ts.  of.  Gultivatioi*.. 


MOZARE'A,  ia  the  languJ^  of.ttie  UAVf,  fignifies  a  compafl;  Dtfiaitjon  of  ; 
betwixt  two  pcrfons,.one  being  a  proprietor  of  land,  and  the  ^w"* 
other, the  cultivator,  by  which  it  is  agreed  that  whatever  is  produced, 
from  the  land  fball  belong  to  both,  iu .  fuch  proportions  as^  may  b&j 
tfaereiu  determined. 

A«  COMPACT;  of  Cultivation . IS  ru}t' Valid  according  t©  HaHeefa..^^^^^^^y 
The  two  difciples.  maintain  it  to  be  valid;  becaufe  it  is  related  of  the  opinion*  con. 
pro[^et  that  he  eotcred  into  fuch  a  compact  with  the  people  of  Khee-  pafts  of  cul- 
far,  by  which  it  was  agreed  that  they  fliould  manage-  the  gardens  """°"-  • 
6'  and.; 
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tan4  ht0£  tii  fCheebir^  and  enjoy  one  half  of,  the  fruUS  aiid  grain'  pro* 
,(}uced  from  thens,  an^that  they  flioutd  give  the  other  half  to  him. 
Be(ide3,  a  compad  of  cultivation  is,  in  fa<!^,.  a  compact  of  pactnerthip 
in  regard  to  ftockand  labour,  inthis  way,. that  one  of  the  parties  be- 
ing the  proprietor  of  the  ground,  and  the  other  the  tiller  of  it,  the 
product  is"  between  them. — It  is  therefore  valid  from  its  analogy  to  ^ 
cbtttradt  of  Mozdr^at ;  for  contracts  of  Mozdribat  are  valid  oa  j*  pr^- 
cipteof  conveniency;  fmce,  as  it  often  happens  that  there  arc  aneBpof- 
Icfied  of  property  who  have  not  a  capacity  for  trade  or  bufiucfs,  ^d 
again,  that  there  arc  others  endowed  with  fuch  a  capacity  whoj^vp 
np  property,  it  is  therefore  convenient  that  a  contraft  of  Mondfifyif 
be  cftablifhed  betwixt  them,  by  which  means  the  defire?  of  both  arp 
accompljftied ;  and  as  the  fame  reafon  fubfifts  in  the  cafe  of.cpmpg^ 
of  cuifivation,  they  are  therefore  valid  as  well  as  compacts  of  jVi«i|^ 
ribaU  It  is  otherwife  where  one  man  gives  to  another  go^?^  fow.l^.pr 
filk  worms,  to  take  care  of,  on  condition  that  he  who  thus  t^keS  C*tQ-,<»f 
,  them  fhall  have  one  half  of  the  produce  and  the  proprietor  tile  )oth^ 
.half;  for  this  is  difapproved ;  becaufe  as  the  care  and  ma^geno^C  flvf 
the  keeper  has  no  effeft  in  creating  the  produce,  partnerfhtp  js.thcfrjs- 
fore  not  fufEciently  eftabliftied  in  that  inftance.  The  arguments  of  , 
,  M/meefa  on  this  point  are  threefold.  First,  ,T.hc  prophct^bp  ex- 
PTelsly  prohibited  Mokhakerl^  which  in  the  dialeft  pf  Aff^w/f -^pfhp 
■  ■    ,  ,  fame  lignitication  as  Moz^redy   namely,  compacts  of  cultivation,-^ 

Secondly,  To  make  a  compact  of  cultivation  is  tp  hire  a  l^bouwr 
for  a  part  of  that  thing  which  is  produced  by.his  labour;  it  is.tjiere- 
fbre,.in  cffeil,  a  iC^^fX  7^*6^,  and  as  that  is  unlawful,,  folikcwiie'is 
this. — i^ehdn  Hgnifies  a  miller  or  grinder  of  wheat,  and.ii^^a*a  oup 
ufed  for  meafuring  ;  Kafeez  Tehim  therefore  means  to  hire  a  perlbn  to 
grind  wheat  into  flour,  in  confideration  of  a  mcafure  of  .the  flour  fcjr 
his  hire.^ — Thirdly,  The  rate  of  hire,  in  fuch  cafes,  is.uncejtait^, 
when  any  produce  is  reaped;  of  it  is  annihilated  when  no  produce  is 
.reaped ;  and  in  either  cafe  the  hire  is  invalid.  With  refpe£l,  mpr^- 
,   ', .  .  over,  to  the  tranfadion  which  pafled  betwixt  the  prophet  and  ±^e 

.  .  '         *.■      people 
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peof^e  of  Kbnhiry  it  was  not  a  compa£fc  of  cultivation,  but  was  rather 
ia  the  nature  oS  a  tributary  revenue,  allowed  to  be  paid  in  kind,  as  an 
indulgeoce  or  compromise.  As  compadts  of  cultivation  are  thus 
deemed  invalid  by  Haneefa,  it  follows  that,  (agreeably  to  his  doftrine,) 
where  the  labourer  waters,  tills,  and  Tows  the  land,  and.it  neverthe- 
\x&  proves  unproductive,  he  is  entitled  to  the  cuilomary  rate  of  hire 
adequate  to  his  labour,  fmce  (according  to  Haneefa)  the  compad  of 
cultivation  is,  in  effeCl,  as  an  irmaftd  hire.  This  is  where  the  feed 
(own  b  furoiflied  by  the  proprietor  of  the  ground  ;  for  if  the  feed  be 
ftmiiftied  by  the  cultivator,  he  is  liable  for  the  rent  of  the  land  at  the 
cuftomary  rate :  — and  if,  in  either  cafe,  any  produce  be  reaped,  it  be- 
longs to  him  who  fupplied  the  feed,  iince  it  is  an  increafe  from  his 
property; — and  the  other,  if  he  be  the  cultivator,  is  entitled  to  a 
rate  of  hire  adequate  to  his  labour, — or,  if  he  be  the  proprietor  of 
the  ground,  to  an  adequate  rent  for  his  ground.  In  the  prefent 
times,  however,  the  adjudication  of  the  courts  is  giv^n  according  to 
the  doArine  of  the  two  difciples,  both  becaufe  compass  of  cultivation 
are  ccHivenicnt  to  mankind,  and  alfo  becaufe  they  have  become  tycry 
where  cuftomary. 

Tbe  following  conditions  are  eflential  to  the  validity  of  a  com-  Tbef  i«qiii« 
paft  of  cultivation.     I.  That  the  ground  be  capable  of  cultivation,  ^„^,^ 
for  otherwifc  the  objetflofthe  compaft  cannot  be  accomplithed. —  ^le  of  col- 
li. "Hiat  the  proprietor  of  the  ground  and  the  manager  be  both  qua-  thuthe'Mr. 
lified  to  make  fuch  a  compad  ;  that  is  to  fay,  that  they  be  both  in  ^^^^ 
their  right  reafon,  of  age,,  and  converiant  in  fuch  compacts ;  for  un- 
lefs  the  parties  be  fo  qualified  no  compad  whatever  is  valid.   HI.  That  thutlMtenn 
the  period  or  term  be  expreffcd  ;  for  fuch  a  compaa  is  in  the  nature  ri„S^*SS" 
«f  an  agreement,  either  for  the  ufe  of  the  ground^  (as  when  the  culti-  »»P«*^ 
V4ttw  fupplies  the  feed,)  or,  for  the  ufe  of  the  labour,  (as  when  the 
leed  is  fupplied  by  the  proprietor  of  the  ground;)  and  the  determi- 
nate ofc  of  either  can  be  afcertaiued  only  by  the  period.     IV.  That,  befpeciled'' 
il  be  exprefsly  flipulatcd  by  whom  the  feed  ia  to  be  fupplied,  in  order  jj?*^*^^ 
Vol.  IV.  G  '  that  ' 
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that  the  grouBds  of  the  conlpafl  may  be  knovrn  ;-^in  other  wools,  in 
order  that  it  may  be  known  whethfer  it  is  fouhded  oh  the  ufe  of  thi 
labtfur,  or  on  the  ufe  of  the  'land,  and  that  no  fource  of  ■d^ffxite  may 
S*ih?«w"'  Jfemain.     V.  That  the  particular  fliare  which  is  to  Fall  to  him  whtt 
finy  be  ex-    <]oes  Tiot  ftipply  thc  fccds   be  cxpreffed ;  for  in  conlequenci  of  the 
agreement  he  is  entitled  to  a  Ihare;  arid  it  is  ra^ulfite  that  thc  pro- 
portion be  deterihined,  becaufc  ft  thing  which  is  unknown  cannot  be 
eftablilhed  by  the  compa<a,  not  with  ftanding  a  fliare  be  in  gctierai 
thtt  tbe  Und  terms  ftipnlated.     VI.  That  the  {woprietor  of  the  land  deliver  up  thft 
up  to  the  cBi-  l^ind  to  the  cultivator,  in  order  to  the  cultivation  of  it ;  and  that  ht. 
uvator,  himfelf  abftain  from  any  management  or  enjoyment  of  it ;  infomucfa^ 

that  if  it  be  Aipulated  in  the  compact  of  cultivation  that  he  alio  ihall 
manage,  the  conipa<a  is  null,  becaufe  of  the  invalidity  trfTuch  iHpu- 
tkat  botli       lation.     Vll.  That  both  parties  participate  in  the  pi-oduce  -of  the 

parties  paitl-  -  '■  '■  ^  "^ 

cipate  id  the    gtound  after  it  is  reaped  ;  for  a  compact  of  cultivation  is  ultimately  a 
''"^'^*         compa^  of  partnership ;    wherefore  every  ftlpulation  repugnant  to 
partncrfliip  invalidates  the  compaft.       (For  *  example,  if  a  pr-ecife 
quantity  of  the  produce  be  ftipulated  for  one  of  the  parties,  it  is  in- 
valid; fmce,  38  it  is  uncertain  whether  fo  much  will  be  produced, 
wd  that  the    the  partnerftiip  is  therefore  defeated.)    VIII.  That  the  particular  ipe-- 
feeds  be  men-  cies  of  feed,  fuch  as  wheat,  barley,  &c.  be  exprefled,  in  order  that- 
lioaed.  fl^g  fpecies  hi  which  the  hire  of  the  labourer  is  to  be  paid'  may  be  - 

known. 

OfcompaAs  COMPACTS  of  cultivation,  (according  to  the  two  dilciples,)  arc 

fo^'defMip."  of  four  different  kinds  : — I.  Where  the  ground  and  thc  feed  are  fupplied 
tiona  are  v».  \yy  (jjg  Qjjg^  2\\A  the  cattle,  and  the  labour  by  thc  other : — and  this  is, 
lawful,  for  the  cattle  are  confidered  as  implements  (rf"  labour,  and  the  : 
cafe  is  therefore  fimilar  to  that  of  a  man  hiring  a  taylor  to  few  his 
Tobe  with  his  (the  taylor's)  own  needle.  II.  Where  the  ground- . 
alone  is  fuppKcd  by  one  of  the  parties,  and  the  labour,  feed,  andi. 
cattle  by  the  other : — and  this  alfo  is  lawful ;  for  in  this  cafe  the  1^- . 
bourer  has  hired  thc  ground  for  a  known  proportion  of  its  produce;: t 
.%  and 
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3^i  if.  is  tbewfore  lawful,  in  tfac  f^rac  jpannpr,  asif  l)e  h^  hired  of  4L*/.4lft-  C**"/**-*^" 
rented  it  for  a  certain  number  of  (£rms.  III.  Whei;e  the  grpun^,  the 
feed,  and  the  cattle,  are  fuppjied  by  the  one,  and  the  labour  ^lone  by 
the  other : — and  this  lifeewife  is  lawful ;  for  in  this  cafe  the  proprie-, 
tor  of  the  ground  hires  a  labourer  to  work  with  implements  belong- 
ing to  him  (the  hirer)  ;  and  it  is  confequently  analogous  to  the  cafe 
of  a  roan  hiring  a  taylor  to  few  his  robe  with  his  (the  hirer's)  needle,?— 
or,  to  that  of  a  man  hiring  a  labourer  to  dig  with  his  (the  hirer's) 
hoe.  IV.  Where  the  ground  and  cattle  are  fupplied  by  one  of  the 
paftiM, .  m»d  the  feed  and  labour  by  the  other. — This  is  npt  valid,  ac- 
cqrdipg  to  the  ^d6ir  Kawdyet : — Ijut  it  is  reported  from  ^00  Toofaf  : 
th^t  this  ajfo  i$  valid ;  for  a^,  if  it  were  agreed  that  both  the  cattl^ 
ao^  the  leeds  fbould  be  fupplied  by  the  proprietor  of  the  land,  it 
would  be  valid,  it  is  in  the  iame  manner  valid  where  he  fupplies  the 
cattlfs  only;  being,  in  fa£t,  the  fame  as  where  the  cattle  are  fumifhed 
bjr-the  cultivator.  The  reafons  on  which  the  opinion  in  the  ZiArr 
Ravadyet  is  grounded  are,  that  th/s  ufe  of  cattle  is  different  in  it? 
nature  from  the  ufe  of  grmnd\  for  the  ufc  of  groynd  ariies  from  a 
ftrength  in  the  foil  which  occafions  vegetation,  whereas  the  ufe  of 
cattle  copfiils  in  their  fitnefs  for  labour :  thefe  two  things,  there- 
fore, not  being  of  the  fame  Ipecies,  the  ufe  of  the  cattle  cannot  be  a  , 
depeadant  on  the  ufe  of  the  ground.     It  is  otherwife  where  the  cattle  .     ' 

are  fupplied  by  the  cultivator;  for  the  ufc  of  cattle  and  the  ufe.of  a 
cultivator  or  labourer  are  of  the  fame  fpecies,  the  product  being 
equally  derived  from  the  work  of  both. 

It  is  here  proper  to  remark,  that  befides  the  four  fpecies  of  com-  ud  two  are 
pafts  of  cultivation  above  enumerated,  there  are  two  more,  which  «™''*** 
are,  however,  invalid.  I.  Where  it  is  ftipulated  that  the  feed  ihall 
be  fupplied  by  one  trf"  the  parties;  and  the  ground,  the  labour,  and 
the  cattle,  by. the  other;  which  is  invalid,  becaufe  ihcjixth  conditidri 
before-mentioned  is  not  found  in  it.  II.  Where  it  is  ftipulated  that 
^e  feed  and  cattle  fhatt  be  fumiflied  by  oile  <rf"  the"  parties,  arid*hc 
G  a  .  ground 
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f^^j^ftf^^^^bij,.,  lip  l?pth,  thijfc.c^fes  tUc  priqduifp  pf  tlia.laji4  .(apcordinj 
fjj„the,jw)i^  qpyijgn.*)., belongs, <jo.ljiro,wh9.fvpplied.tVXeed,  vpoii  , 
ll}e,^mc,pf:iijqipl^;th^  it  belpt^ga  to  him  in  auy  other  ca/eg  of  com- 
paiS?.of  .cultivation;  wJiicU  are  invalid.  But  according  to  the  otii« 
opinion  -j:,  the  prodypc  belongs  to  the  proprietor  of  the  land ; ,  and  he 
tjiercfore  ftands  (as  it  were)  as  merely  a  borrower  of  the  feed  of  which 
he  has  obtained  po0e£5on  by  its  being  fown  in  his,  ground. 

The  perwd    .       COMPACTS  of  Cultivation  are  not  valid  unlefs  the  period  of  their 
oftheirdprt-  (Juration  be, known; — nor  unlefs  the  produce  of  the  land  be  indefi- 

tion  maft  be        _  ■         ^'  '  r 

known,  Kod    nitely  participated  between  the  parties,  (fuch  as  in  a  thirj,  zfourtb^ 

inMft*be  pM-    &c.)  ia  order  that  partnerlhip  may  be  eftabliflied  betwixt  them.     If, 

IJJ'P"*'^'*'-   therefore,  it  be  ftipulated  that  either  of  them  in  particular  fliall  re- 

partiei.inin-  cciv?  a  certain  number  of  meafures  of  grain  from  the  produce  of -the 

poniwu.        ground,  the  compact  is  null,  as  in  this  cafe  partnerfliip  is  defeated, 

(in  other  words,  is  not  eilabliflied,)  lince  it  is  poflible  that  no  more 

may  be  produced  from  the  ground  than  what  is  thus  flipiilated  to  one 

of  the  parties ; — and  the  cafe  is  therefore  Amilar  to  that  of  two  mea 

concluding  a  contraft  o(  Mozdrilaty  in  which  it  is  ftipulated  that  one 

2(fc-/*»^^'^^'of  them  Ihall  receive  a  certain  numbec  of  dirms. 

ht  the  iame  manner  alfb,  compafls  of  cultivation  are  Invalid  where 
it  is  ftipulated  that  he  who  fuppUes  the  feed  ihall  receive  an  equal 
quantity  of  grain  from  the  produce  of  the  ground,  and  that  the  reft 
fliall  be  divided  betwixt  the  parties ; — for,  in  cafe  the  produce  exceed 
the  quantity  of  feed,  a  flipulation  of  this  nature  defeats  the  partner- 
fliip with  refpeft  to  that  particular  quantity ;  or,  with  refpeft  to  the 
whole,  in  cafe  the  produce  fliould  not  exceed  the  quantity  of  the  feed. 
A  flipulation  of  this  nature,  moreover,  is  fimilar  to  where  the  parties 

'  Tb  opinion  of  Hantfi^  as  before  dated,        f  Tbe  opimon  of  die  two  difciples. 

agrte. 
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agree,  regarding  tnbutfc-Iahd,  tiiift  the  rtft 'or  tfc(^  j^MtAibi-'dififfltMi 
jivided  after  deducing  thtf  tribute.  '  It  Is  iithferwift  ^if  hert  tw4  hrtn 
agree  that  one  tenth  of  the  produce  ftairgo  to  one  of^he  parties,  arid 
that  the  remainder  fhall  be  divided  betwixt  both;  for  a  ftipulation  of 
ibis  nature  does  not  defeat  partnership,  becaufe  the  remaining  nine- 
tenths  flill  continue  participated  between  the  parties  ;  whence  this  is 
fimtlar  to  a  ftipulation,  regarding  tithe-lands*  that  **  after  deducing  the 
**  tithe,  the  remainder  ihall  be  divided  betwixt  the  parties." 

\  '  tu  the  fame  rhafiner  alfo,  a  compaft  of  cultivation  is  invalid  if  it 
itipulate  that  whatever  is  produced  on  a  particular  fpot,  (fnch  as  on         .-.   - 
the  banks  o^a  rivulet,)  (hall  belong  to  one  of  the  (jirties,  and  that  the        ..,    ,  ^ ,. 
remainder  of  the  produce  of  the  whole  ground  (hall  be  divided  be-  ;    '■^; 

twi^t  both;    for  fuch.a  ftipulation  defeats   partiierfhip,    fincc  it  is       .,    ^      ■ 
poflibje,  that  nothing  may  be  produced  e^tcept  upon  that  particular  ..  .'^;.- 

■fpot : — and.it  is  in  like  manner  invalid  where  it  is  ftipukted  that  the         ■-  '  -'■ 
"produce  of  one  fpot  of  ground  (hall  go  t6  6ne  of  the  parties,  and  the 
produce  of  another  fpot  to  the  other.  '' 

s./       .  ■       ■    ■  .       .        .     .■       .J- 

In  the  fame  manner  .alfo,  a  compaft  of  cultivation  is  invalid 

where  it  is  ftipulated  that  the  one  Ihall  get  the  ftraw,  and  the  other 

the  grain ;  for  it  is  poflible  that  nothing  may  be  produced  but  ftraw  ; 

and  it  is  equally  invalid  if  it  be  ftipulated  that  the  ftraw  (hall  beconie 

their  joint  property,  and  that  the  grain  (hall  belong  to  one  of  them 

'only ;  for  here  a  partnerftiip  is  not  eftabliflied  with  refpc<£l  to  the^raw, 

which  is  the  particular  obje<£t  of  cultivation. 

If  it  be  ftipulated,  in  the  compa*^:  of  cultivation,  th^.the  gxain  uthegr^m 
ihfiU.bi  divided  equally  betwixt  the  parties,  and  no  mention  be  ma^e  ^nriTthr"* 
of  the  ftraw,  fliJl  the  compa£l  is  valid,  becaufe  a  partner(hip  is  ftipu-  v"*?^J** 
latedjn  that  thing  which  is  the  chief  objeft-^of  c^itiy^tuip^Tin^  in  pliesthereedi 
this  cafe  the  ftraw  will  belong  to  him  who  fupplied  the^  ^eds,  as  of 
"V.-.  that 
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.  that  the  ^f^w  ^s  ths  produoe.  {The  ^^&h$  q£  ]$alkk^  9i<e  of  q>i* 
nioo  ;(ha^  the  ilraw  Ihould  alio  be  divide^  equally  betwiKt  the  parties  t 
bpcaule  £iv;h  if  t^ie  uf^aL  prad;ice  when  no  mention  is  naade  of  tb« 
ilraw ;  a^d  al£b  becaufe  as  the  ftraw  is  fulfordinate  t^  U;Le  grain,  ip 
ftpuld,  as  well  as  the  grain,  be  held  in  p^rtncrfhip.) 

«nditm»ybe  If  it  be  ffipujated  that  the  grain  Jhall  be  divide4  equally,  ?ad.  thtf 
gowhim^  the  firaw  flhall  go  to  him  who  lupplied  life  fc^,  it  is  valifl;  bpcajifc 
but  jt  cannot  this  is  confiftcnt  with  the  fpirit  of  compafSs  of  cultivation.  If,  on 
w  ^I'^^  ^^  contrary,  it  be  ftipulated  that  the  ftraw  (hall  go  to  him  vyhq  did 
other.  not  fupply  the  feed,  it  is  invalid,  as  fuch  a  flipulation  defeats  th^  . 

p^rtuerfhip  in  cafe  nothing  but  ftraw  ihould  be  produced.  The  dif- 
ifereijce  betwixt  th^fe  two  cafes  is,  that  the  pcrfon  who  did  not  fup- 
ply the  feed  has  no  other  claim  to  the  ftraw  than  what  hp  acquire; 
from,  the  ftipulation,  whereas  he  who  fupplied  the  feed  has  a  right  to 
the  ftraw  in  confequence  of  its  being  the  produce  of  his  iced ;  and 
whether  the  ftraw  be  ftipulated  to  him  or  not  bis  ri^t  to  it  holds 
equally  good. 

Tlie  produce  When  a  compaft  of  cultivation  is  valid,  the  produccof  the  ground 

paced  ac-  IS  the  joint  property  of  thc  parties,  in.  fuch  proportions  as  they  may 
cofding  to      jjgyg  ftipulated,  fuch  as  an  half,  a  third,  or  the  like. — If,  on  the 

agreement ;  -i  '  '  .         '  '  • 

andifw(*inf  contrary,  nothing  b?  produced,  the  cultivator  is  not  entitled  to  any 

the  cnIuv«oi-  thing ;  for  he  has  a  right  only  to  a  ihare  trf"  what  may  be  produced; 

bM  no  claim,  j^  j^  otlierwifc  where  thc  compaft  of  cultivation  is  invalid;  for  in  that 

cafe  an  adequate  hire  falls  due  upon  thc  perjon  [of  one  of  thc  parties,  ] 

not.  upon  the  produce  \  and  the  perfon  is  not  aWblved  by  a  iaihirc  of 

produce. 

wiwre  t]ie  WnaN  3  compai£t  of  qultivat^on  protus  inyalidi  the  ctof  btlongs 

^5Jg^    to  him  v/hs>  ftvniihcd  the  feed,  it  being  the  produce'of  bis  pfopertyj 

*  Afifit  is  acilyln  TwMb 

Befides, 
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i3e6defSi  tb*  bthe  hi*  fafe'  ri^Mtierdn  tsrcefit  *fea«'h*  ate^lrii'**  *ft  lid.thcpro- 
<4fttoe  of  -t*pW;ft  fe6n^l66s  to-  *e  ceftHpafl  j  ftrtd  *hfelF6'th4t  pVo^l  himwCfur- 
invalid,  it  follows  of  courie  that  the  entire  crop  belongs  to  the  pe*&ft  fecd"an/the 
who  fupplicd  the  feed.  "^'^  P»«y' 

If  the  feed  be  fii^piied  by  the  proprietor  of  the  ground,  the  ciilli-  if  ie  l>«  tiw 
Vator  is  entitled  to  a  fiiitable  hire!  fi>r  his  iabour,  provided  it  do  not  ex-   gtti  wagnl 
oefcd  what  he  woftld  haVfe  reireived  in  coiifequence  of  thc^condttiohS  £"^'^^2^^* 
isf  thecompaft;  becaufei  in  fiibfcrilang  to  thefe  conditions,  he  C(A-  undtr  the 
Tented  to  r<^tnquifll  his  right  to  the  excbfs.     This  is  the  iaw,  as  laid  *^*"'*"' 
down  by  the  two  elders.    Mohammed  maintains  that  he  is  wititted  to 
a  fmtablfe  hire,  to  whatever  amoiiht ;  for  as  the  matter  of  the  land  has 
obtained  his  iervices  in  confequonce  o£  an  invalid  compaft,  be  is  of 
co«tfc  HaWe  for  the  vahe  thereof,  firvice  not  being  of  the  clafs  of 
fimilafA;— -as  has  bc6n  fuUy  explained  in  trbating.of  Hire, 

If  the  feed  be  fupplied  by  the  cultivator,  the  proprietor  of  the  or,  if  the  pro- 
ground  is  to  receive  a  fuitable  rent  for  his  ground,  whether  there  ht  grou^a.^'an  " 
any  produce  or  not.     The  reafon  of  this  is,  that  as  the  cultivator  has  "(I^iuaw 
acquired;  the  ufe  of  the  ground  in  confequence  ©f  an  invalid  corhpa£l, 
he  ought  therefore  to  reftore  the  ufe  itfelf ;  but  that  being  impoffible, 
and  there  being  no^m/Viir  in  which  he  oiight  make  a  return,  it  is 
therefore  incumbent  that  he  make  a  return  in  the  value  to  an  amount 
not  exceeding  what  the  other  would  have  received  in  virtue  of  the  ; 

flipulations  of  the  compaft.  This  is  the  dodtrine  of  the  two  elders. 
MohammedvA  of  opinion  that  he  muft  pay  an  equivalent  whatever  it 
may  be. 

If  the  cattle  be  provided  by  the  proprietor  of  the  ground,  fo  as  (and  alfo  an 
that  the  corapaft,  (according  to  the  Zdhir  Rffwdyei^)  becomes  inva-  ^'^^JJ" 
lid,  the  cultivator  is  in  that  cafe  liable  for  a  fuitable  hire  on  account  iffapplied^ 
both  of  the  cattle  and  the  ground; — and  this  is  certainly  juft  ;  fince 
the  cattle  arc  equally  included  in  the  contrail  of  hire,  (the  compad 

-.-■-■-        "  of 
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.<^Q\Ax\y»ti(mibi£aii^^iA.ix&^^  and 

V  themfeii^.tfaidicattififiaqdiibeUtfe  of'&s  grotaMdanufesof^i^ 
'■    '  '      .kindsi.^:  -."n  ,ri   >:•  '.    .:.;  '^  ■"■'■  ■•'■     '  '■■ 

ifitbcdie      '   -WHEitiB  tfe6  proprietor  of  thc  grouri<Ii  iti  confequence 'ofK^vmg 

thwpBtt  a/  fopplicd  the  feed,  is  entitled  to  the  produce,  he  may  lawfoHy',  6^  tte 

mT'k^e  ^h    compact  provirig  invalid,  enjoy  thtwbokt  fince  it  waS  yielded  fr9iTi 

whde;  ground  which'was  his  own  property.     If,  on  the  contrary,  iKe  cut' 

tivater,  he  '  tivaior,  in  confequence  of  having  fupplied  the  feed,  be  entitled  to  the 

thllmlpllriQ  producci  he  is-to  refcrve  for  his  own  ufe  a  quantity  ettllrf6J-tfl'e  feed 

chtTjtjf..         hfiifappiied,  and  alfo  a  quantity  eqaivalent  to  the  Tcn^  hb  is'td'p^jr  to 

the  proprietor  of  the  ground, — and  the  reft  oftKe  jirddiicb  "■hii''ittiift 

apply  to  charitable  purpofes ;  becaufe  the  produce  fprings  from  the 

L  ieed,:  but  grows.  Ofut  of  the  ground,  whence  tnsri^-Wtfcd^ifc  of 

'  ' '  ' '    ■■■>.     tlw^gfound  ifliavaUd ;  and.  as  invalidity,  la  rega^dto  thij^-iifekxidilf^g 

's'.'  i  ..■  ,;^.bafcnefsin  regard  to  the  produa,  it  follow^tbae'ii'h^tiVeUiitiii  tt'rih 

T;.'*'.''. !  '   .him.'.fls»-rrt*r«:ia  lawful  to  him,  and  that  bt'er^'thlrig'y&^tfeiff'be 

"'.■■■;;■;,{■  :'i«ftowcd.in:ala»6.--.  ■  ■•    '■  ';v.TK,iq  yii)  but 

f*^  ■  "■    ',  .      -■  •  ■;    .;  0  ■  -    ■    ■"  "    .■   ■■■■'  ■  "  -    '  ''-— ;  )i/qaio:. 

The  piny     ;'.;■  nWafeills  tw>  mencntermtoacompaa  ofcultivatJoW;  atiA'Ki  wHo 

j^PPly^Jh""*' wasto-fopply-thi  feed  afterwards  retrafts,  prtivloti^'to  tRc  lowing, 

feed  ii  «     ■  xht'iSdsiee'iAM'^  -not  compel  hira  to  abide  by  the  compai^i  'feccauiehe 

tmaprevioui  Kiiijnot  atideby'ft  without  ftfftainingan  immediate  Ibrs'^om  tWfow- 

to  eowingj,  irt^tjf  hi^rfegj-  and  the  cafe  is  therefore  fimilar  to  wlierc  a  man  hires 

•  ariother  ro  break  down  his  houfe,  in  which  inftance,  if^the'^irer'were 

^  to  retraft,  tHe  iCdzee  could  i^ot  compel  him  to  abide  by  nis  agreement. 

\fy  on  ihe  contrary,  the  party  retra£l  who  was  not  to.  fupply  the 

'"KixA-^'-^che- Kdzee  may  compel  him  to  fulfil  the  compaft;  fori'n'fo 

doing  he  does  not  fuAain  any  lofs;  and  compass  of  cultivation,  like 

compacts  of  hire,  are  binding,  unlefs  when  fome  plea  can  be  alleged 

r:   ■.-  i:         'iiifRcicnt  to  diflblve  compass  of  hire,  in  which  cafe  a  compact,  of  cul- 

,  '  .'     iivatiort  is  alfo  diflblved.  "    "    '' '  "  ""    ''  '        '-' -  ~ 
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lif  '/Ii^tb^lViPyrfFtOK  of  tji'e-gromid,  bcuig  toiuresiliithe  ieed/ihould  aad  if  the 

'ir#tflx5^.  iifter.tiws  cukivator  has  taiedthe  ground,  the  cultiwtor  is  CiJ^^'grou^"^ 

not  entitled  to  receive  any  thine  for  the  wwfc  he  has  performed,  thiuretrafl. 

r.  1  /■■•Till--/-.  "•*  cultivator 

Some,  however,  are  of  opinion,  that  although,  ui  point  or  law,  there  is  not  entitled 
^  b<;  119 (^(npenfation  due  ta  the  cultivator,.  ftill,.iopoipt  of  confcicnce,  »»''y''»°s- 
^'tt  IS  incumbent  on  the   proprietor  of  th^  ground  to  fatisfy  the 

cultivator  .for  the.  work  he  has  performed^  as  he  has  been  deceiwJia 
^this  infiancc;. 

fc-./t  WH^i^ilwie  of,  the  parties  dies,  the  compa(3:  of  cultivation,  like  The  cimpaa 
(ir^aip^<ts  of;Vrc'l?ecomcs  diffolvcd.  (The  rcalon  of  this  is  fully  i,n'he£cafe 
r,f(^,fof;^h.|a  trejtiiigofi//?^.).  of  Mther 

aril  ;r!'"i  ■*'     '■ 

V'  :,i  Jf  »jiJWn.give  up  a  piece  of  ground  to  another  for  a  term  of  three  ifthepro- 
eOtJAf^c^wH  afwrwards,  when  the  firft  ycar*s  crop  has  begun  to  grow,  '""'^^''* 
d^Hf  kiA*Ur>vn6l;  fiir. reaping,  the  man  die,  the  ground,  in  this  cafe,  when  the' 
sJ^RiW^^  the  hands  of  the  cultivator  until  the  crop  be  lit  for  reaping,  ^^^*^' 
and  the  produce  is  then  divided  according  to  the  conditions  of  the  ?^?*^ '/. 
compad;— ^nd  the  compact  is  diflblved  with  refpefl  to  the  remain-  the  end  of 
,  kig  t^^  jcars  of  the  term ;  becaufe  analogy  would  fuggeft  that  it  dif-  '  *  ^'' 
cootif^uesi  pyen  for  xhcfrji  year,  as  the  duration  of  a  compaA  depends 
'on  (hedvration  of  the  parties ;  but  it  is  continued  throughout  ^c^rjl 
jciXi  in  order  to  the  prefervation  of  the  rights  of  both  parties,  (that 
is. , the  cultivator  and  the  heifs  of  the  proprietor,)  fince,  if  it  were  to 
(hicontinue,  the  cultivator  would  fuOain  an  Injury.    It  is  otherwife 
in  regard  to  theyrf o»(/ and  /Aird  years,  becaule  in  the  difcontinuance 
erf*  ti^c  compa^  for  thofe  years  no  injury  is  fuftained  by  the  cultivator ; 
ahd'ac^rdingly  the  compa^  is  diflblved  for  thofe  years,  agreeably  to 
Ijqalogy.    .  .  , 

If.  the  proprietor  of  the  ground  die  after  the  cultivator  has  bniifbedie 

ploughed'the  land,  and  dug  rivuleiEs  for  watering  it,  but  previous  to  ^-^^^^Xi^ 

the  crop  appearing,  the  compaS  is  dil]K>lved,  fince  in  fuch  cafe  the  immedUtely. 
Vol.  IV.                                   H                                    diffolution 
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di^Iution  of  it  is  not  iajtiripus  to  the-  ctdtivat6r*S  (HOperty.  (It  is 
otherwife  where  the  proprietor  of'  the  ground  dies  after  the  crop  has 
IwguJi  to  grow,  aiid-appears  like  grals ;  for  in  that  cafe  the  compact 
is  not  diiTulved,  as  the  cultivator  would  thta  be  injured  in  his  property 
hy  the  diilblutiou  of  it.)  In  this  cafe  the  cultivator  is  not  entitled  to 
any  thing  for  his  labour ;  becaufe  the  ufe  of  a  perfon's  Service  cannot 
be  appreciated  but  by  a  cotnpaO ;  and  when  the  compaft  becomes 
null,  the  eftimation  of  the  fervice  no  longer  remains. 

The  ro  rie-         ^"^  '^  lawful  for  the  proprietor  of  the  ground  to  dlflblve  the  com- 

(or  of  the  paft  j  in  cafe  he  have  Odcafion  to  fcll  the  ground  to  difcharge  confider- 

3[flWvc  Se'  ^^Ic  debts  which  he  may  have  incurred,  for  this  is  a  pretext,  which 

compaa,  i^g  jjjg     j^yj^jj  himfclf  of,  in  the  fame  manner  as  in  Hire  * ; — and  in 

with  a  view  -  - 

to  fell  the      this  cafe  the  cultivator  has  no  right  to  claim  from  him  any  expende 

SifchLgeor  which  may  have  attended  the  tilling  of  the  land,  or  the' digging  ttf 

hi*  debu}       dfaios  ;  becaufe  fervice  is  not  appraciaWc  but  irt  confeqnenct  of  'a 

compaft ;  and  as  the  price  fct  on  the  fervice,  in  the  prefent  inftancc',  tWs 

upon  the  fiippofition  of  a  produce,  it  follows  that  upon'thel  prbdoce 

but  if  the      being  prevented,  the  cultivator  is  not  entitled  Co  any  thing.    Ifi'haxff- 

ing,  the  Tale    ever,  the  crop  have  begun  to  grow,  although  it  be  Aitl  unfit  for'lie^ 

hyeduotUit   *"£♦  *^®  land  muft  not  be  fold  for  the  payment  of  the  proprietor's 

be  ready  for    'debts  until  the  grain  be  ready  to  cut  down ;  becaufe  if  the  lands  were  to 

be  fold,  under  fuch  a  circumAance,  the  fale  would  be  injurians.t»tbe 

right  of  the  cultivator ;  whereas,  by  waiting  until  the  crop  is  ready*  it 

only  occafions  a  fmall  delay  in  the  payment  of  the  prc^rictor's  idcfats» 

which  is  the  lighter  evil  of  the  two.    The  Kdzee  muft  alio,  in  this 

cafe,  enlarge  the  proprietor,  if  he  have  been  imprifooed  on  account  of 

his  debts ;  for  it  being  unlawful  immediately  to  fell  the  lands,  t^ 

proprietor,  in  delaying  to  pay  his  debts,  is  guilty  of  no  injuftJce,  and 

imprilbnmeut  is  intended  as  a  retribution  for  injuflice. 

•  S«B  Vd.  III.  ^  369.  ■    I 
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.  If  UMterm<tf'the.coiBp3£to£,cultivabtoa  fhouM  CK^e-beforethe  RuiesincaTe 
crop  be  ready  for  cutting,  the  CttkiTatorimuft  p^^tothefH-opnetor^of  Mft  expiring 
the  land  a  hire  or  rent  for  his  f  the-!  cultivator^Ei]  proportion  of  the  «'°^  *^. 
ground  until  the  crop  be  ripe;   and  in  the  mean  time  any  work  wcut.   - 
.which  it.  may  require  muft  be  f«rformed  h^  both  p^rtie^  according 
to,  their  refpe£Hve  proportions.     T,he  reafon  of  this  is»  that  ih  thus 
.prolonging  the  compaifi,   and  ordaining  the  payment  of  a  rant,  a  re- 
gard is  paid  to  the  benefit  and  interefl:  of  both  parties,  wherefore  it  is 
neceffary  that  it  ihould  be  prolonged  : — and  it  is  alfo  neceffary  that 
i^th  -flipuld  bear  their  proportions  of  the  work  or  cxpences  ;  beCaufe 
the  compa^  which  they  entered  into  is  expired,  and  the  crop  remains 
their  joint  property,  and  in.cafe8  of  joint  property  the  w;ork  is,  incum- 
bent on  both  parties,  in  the  &me  manner  as  the  fubtiftence  of  a     .    . 
.jpjijC^erftiip  flave.     (It  is  otherwife  where  the  proprietor  of  the  land 
,^C5,.whilft  the  crop  is  yet  green;  for  in  that  cafe  it  is  incumbent  on 
.tl^e  cultivator  to  perform  the  whole  of  the  work  that  may  bejp-  :':..i 

q^red.;  liecaufe  in  fuch  an  event  the  compaft  is  continued  during  the 
.xeipai^der  of  its  term  :  and  it  [the  cpmpadl:]  obliges  the  cultivatqr  to 
^i£^in  the  whole  burden  of  the  work ;-— whereas,  in  ca^-of  the        ,  ,  <  ' 
tienn-,qf  the  compact  expiring,  it  is  no  longer  binding,  and  dieref9re  ' 

tfafi  cuU^vator  alone  is  not  obliged  to  perform  the  work.)     If,  there-  !: 

fore,  either  party  incur  any  expence  after  the  expiration  of  the  term,    -     ■  ■  ■'• 
without'  confulting  the  other,  or  without  an  order  from  the.  JCdze^, 
'he tnullbear  it  himfelf^  as  he  had  no  right  of  himfelf  to  fubje£t-tbe 
<ttb«-  to  any  charges. 

If,  in  the  example  above  recited,  the  proprietor  of  the  land  fhould 
be  defiro'us  of  taking  the  crop  (which  is  ftill  green)  after  the  expira- 
tion of  thift  term  of  the  compa^,  yet  he  muft  not  be  allowed  to  do  fo, 
becaufe  it  would  be  an  injury  to  the  cultivator.  If,  on  the  contrary, 
under  the  fame  circumftance,  the  cultivator  be  defirous  of  taking  the 
green  crop,  the  proprietor  of  the  land  baft  three  things  in  his  option ; 
for  he  may  either  pull  up  the  crop  ^nd  divide  it,  or  he  may  keep  it 
altogether  and  make  an  allowance  to  the  cultivator,  equivalent  to  his 
H  2  (hare 
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flnra  ffl^t;.  orUc  dn^rrtidce  ciireJifitlieic«6pmtitU4t^^  ififc'^t-ei^mg, 
in  v^ncb.Dafr/be-ttntjr  ^lid  ^eta^  the  Stare  '-df-  th&-  cftiltiA^ttu-  th^' 
anuutit':D£  th&!ex{»&de-iiicurncd  (Mk  that- acc(nKitf>'-4)ecmfeir the - 
cultivator  itrouBichnfe- 4a  doiiftinxn:  labouring;,  en  tfa^tixjnf^tion  cif 
the  t«rm  of  the  compa£t>  be  cannot  becompeUciififiticc^  it>  is  ^pr()^ 
longed  with  a  view  to  hiB  benefit,  whicfaf  ^fae  himfelf  has  ^brikken  ; 
and  no  injuiy  is  'occaiioned  to  the  propiietor  of  the  ground,  as  he-  hat 
thiiee  jnodes  in  hisoption,  by  either  of  which  injury  is  prevented. 

ifihf  cutti-  '        Iv  the  cuhivator  fiiould  die  after  the  crop  has  begun  togtxjiW)  and  . 

Jin'"  ^y  "  his  heirs  ihoiitd  offer  to  continue  the  cultivation  until  it  be  fit  fot 

conunoe  the    reipiog,-and  the  proprietor  of  the  land  fltould  not  confent,  in  this 

but  ire  not     cs(Sb  t^toy  zTt  ncverthelefs  authorifed  to  continue  the  cultivation,  &s 

wage..  '"      tiwj^rtf^rietoi*  will  fuftain  no  injury  thereby;  but  they  are  not  entitled 

t(F«f^  )ur€^4H*- wages,  as  the  compaft  is  continued  with  3  vieir  to 

their  benefit.     If,  on  the  contrary,  the  heirs  fliouU  defirftllo  jfrtiHOp 

the  crop,  aiid  not  to  continue  to.cultivate,  they  cannot  be  compelled 

'.-•-,  '■'.•..to-!oamtinM«  to '-titivate,   for  the  reafon  above  affignedj  'but  ^the 

"pwi^riftlor  of'thp  ^Ouiid  has  in  his  option'  the  three  mod6s  ab-eadyi 

rectt^jM.  :;..v.   i,m  .....  ■■     :    ,-   , '.  ■;,.  ■•■,  ■.,■■'  r. 

Theircident-     -'  *TnfB;  iijtfJence  oF  cutting  down  the  crop,  of  carrying'  it  to  the 

■rcfuftauwd    ftftck,'of<brafhing  it, aiidbfcleauingthe  grain  from  the  ftraw,  falls' upon 

byiheparnei  \y^^  ^jj^,  parties  in  proportionto  their  feviral  fhares.  ''if,  ther^fc?," 

to  their  re-      tfttV  Were  to  flipulatc  in  the  compaft  that  the  expeiices  fhaH'  fail  on'" 

ihares"  ohlv  o«f  of  thcnj,  the  compaft  woultl  be  invalid. ,  In  (hort,  air 'the 

above  mentioned  charges  miift:  be  fuftained  by  both  parties  iiipYopbr^ 

tion  to  their  feveral  (hares,  and  not  by  any  one  of  them  in  particular ; 

becaofe;-  when  the'crop  i^s  ready,  the  objedl  of  the  compact  being'ac- 

c6mpHihed,  the  cottipatl'  itfcl^is  stsn  end-^  and  is  the  crop  remaihsthe " 

joint  prbpertyof  the  paMies',  and!  no  corrtpaft  or  ftipulatbivU  kft  in 

force  betWi:{t^thehi,  it  ■follows* ■Ih'flt'aftj^  experices  Which  may  be  after* ' 

wardjTequikied  on  aecba«t  tef'A«ii-'jdint '  property  OughUloiftll' upon 

both.    Befides,  if  they  ftipulate  that  thofe'  expfeneci-  ihatt  'f*lf  oh  'olie 

:       •         ^    ■  of 
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of.t}wBii.  PoIy.  [ittdhis  ;flipubtia[bifo  mcalii]On:^T^yitb  ttie-CnieTpork-  o£ 
tt^lcompaj^j'fas  it  tends  torfifae  adrantage  bf  bub  psrfijridvsrihciotfaort 
and  all  ftipul^ion^  harritig:  (xxh-z  tendencf  invatidol^-the.botnpaift'ili-' 
feif,  b  the .iamt  naannec  Bi- a.  jftipolatbiiiby  wfaicb>tSiieis^titfUor  is 
bound  to  forry  <hc  grainy  qv  to  grind  it  ikto'Jiaiir.     j&to  Toofi^h>\ 
however,  of  opiuioa  that  .'frhcre'thc  parties  agree  that  the  Dperitions 
abo|[e3mcnt(6iTed>i]^aIl  f^I  upon  the  cultivator,  it  is  Uwfal,  becaule 
of  cuflofDi    ^V\^G{^^8  oS  Baikh  concur  in   this  opiiiioa;  and.tht! 
Sbitns-al-Ayma  obferves,  that  this  doctrine  is  authentic,  and  that  the 
pfa£tic&,prcvaiU[in  hiscbimtry.     In  6ne,  every  operation  of  agrioul-  Gene«lruie« 
tuf4,  previous  lo  the  maturity  of  the  crop,  (fuch  as  watering  dnd  ofculovatioB, 
^V.^hing.iti)  falls  upob. the  cultivator;  .and  every  fubf^uentopei^x 
tion.requifite  until  the  partition,  (fuch  as  reaping,  &c.)  falls  equally 
upon  bpth;  atul,  laftly»  every  operation  that  is  neceflary  ^^yjtHe- 
part)tion4  (futh  as  carrying,  watching,  &c.)  falls  upon  epciv  of  tbeni 
iewf ^ly>  .fci:  their  refpeftive  fliares. 

)TH.E;^of^jng  rule  holds  good,  alio,  in  ca&s  dl  MofakM^  or  odid<-  mdof  gar- 
p*fl»  of  ^cdfning;  that  is  to  fay,  all  operations  previous,  to  tjb&  '"*" 
maturity  of  the  fruit,  fuch  as  watering,  grafting,  and  watching  the . 
trees,  fall  upon  the  gardener ;  and  all  fubfequent  operations,  fuch  as 
gathering  the  fruit,  and  watching  it,  previous  to  a  parttf ion, ;  ^11 
uppj^^both.  If,  therefore,  it  be  fettled  betwixt  the  parties  that  lh<» 
trouble,  of  gathering  the  fruits  ffiall  &11  up<m  the  ^rdener,  it  is  ^f-  . 

agpropcd^  according  to  all  our  do£lprs,  as  being  uncuilomary ;— ';^u}  > 
all  operations,  after  partition,  mud  be  performed  by  each  with  reipedt  '    , 

to  bis  own  ihare. 

.,If,. in  compacts  of  cultivationi  th^  parties  be  defirous  of  cutting 
down  the  crop  whilft  i(  i6.young,-r-or,  in  compass  of  gardening,  erf" 
puIUfig  Jthe  dates  whilft  they  are  fctur  or  moifi,  the  labour  of  thefe 
operatiwiB  falls  upon  botb,  for  the  intentioo  and  dpHre,  of  performiug 
them  tprmiaactfs  the  eompafl^  in  the  &gne  fnapner  as  if  the  crop  or 
d^tcs  h^4i^ii'^.ed  at  ^njaturity.    .■.-■■ 

HEDATA. 
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Of  MOSAKA%    or  Compacts  c^  Gajudeninoi*.* 

"'wyrf      jLfOSAKJT^  in  the  language  of  the  law,  fignifies,  a  com0i,i^ 
g^i^ag,  entered  into  by  two  men,  by  which  it  is  agreed  that  the  ope 

fliall  dcUv^  over  to  the  other  his  fruit-trees,  on  condition  that  the 
other  fhall  take  care  of  them,  and  that  whatever  is  produced  ihajl 
belong  to  them  both,  in  the  proportions  of  one  half,  one  third,  or 
the  like,  as  may  be  flipulated.  Haneefa  alleges,  that  a  compaift  of 
gardening,  ftipulating  an  indefinite  proportion  of  the  produce,  fuch  ai 
an  halfy  or  a  third,  is  invalid.    The  two  difciples,  on  the  contrary, 

*  Applyitig  more  particularly,  to  die  plantation  tad-cultio*  of  JgU  and  odMr  frwt- 
Irccs.  .     ■.     '  • 
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maintain  that  it  is  valid,  provided  a  term  or  period  be  expr^fied ;  and 
this  is  approved.  It  is  to  be  obferved,  that  compass  of  gardening 
are  frequently  termed  Mamlat  as  well  as  Mifak&t\  and  the  fame 
laws  hold  with  refpeft  to  them  as  thofe  which  have  been  laid  down 
with  refpet^  to  compass  of  cultivation. 

(Shafki  is  of  ojMnion  that  compafks  of  gardening  are  valid  ;  and  Doarine  of 
that  compafts  of  cultivation  are  only  fo,  where  they  happen  in  fub-  ^^*\^^ 
ordination  to  the  former ;  as,  for  example,  where  the  fruit  trees  grow  . 
in  fertile  and  clean  ground,  which  is  watered  for  the  nourishment  of  the 
trees,  and  the  proprietor  of  them  direfls  the  cultivator  to  fow  a  crop 
on  the  ground  on  condition  that  be  (hall  get  a  ftiare,  fuch  as  one  half  of 
the  produce.  The  reafon  he  affigns  is,  that  the  original  thing,  in  this 
point,  is  a  contrad  of  Moz^ibat ;  and  to  that  a  compact  of  gardening 
bears  a  nearer  refemblance  than  a  compa£t  of  cultivation ;  forasjjn 
compacts  of  gardening,  the  partnerfhip  fubfifts  in  tbcfroJucf,  and  not  in 
the ^r/«f//a/ thing,  (namely,  the  trees^)  fo  in  contradts  of Mtzdribat  the 
partnerfliip  fubfirts  in  the  produce  or  profit,  and  not  in  the  principal  or 
flock; — wherpas,  in  compafts  of  cultivation,  if  it  be  agreed  that  a  part- 
nerfliip Ihall  .exift  in  the  produce,  and  not  in  the  principal,  (namely,  the 
feed)-^n  other  words,  if  the  parties  agree  that  theonewhofurnifliedthc 
feed  ihall  receive  an  equal  quantity  of  feeds  from  the  crop,  and  that  the 
remainder  fiiall  belong  to  them  both,  the  compaft  is  invalid. — As,  there- 
fore, compadts  of  gardening  bear  a  nearer  refemblance  to  Mozaritat- 
than  compacts  of  cultivation,  it  follows  that  they  are  the  primary  ob- 
jedl,  and  that  compafts  of  cultivation  are  lawful  only  as  a  dependant; 
like  a  right  of  drawing  water,  which  cannot  be  fold  feparately,  but 
is  included,  fubordinately,  in  the  fale  of  the  land;  or  like  a  moveahle 
article,  (fuch  as  ftie  furniture  of  a  houfe,)  which  cannot  be  feparately 
appropriated  jn  fVaAf^  but  is  included  in  the  appropriation  of  the  houfe 
or  ground  on  which  it  ftands  *.) 

1 .'  lb  ^It  wouU  appur-diat  this-oirinion  of  Sb^<A"\i  introdiKed  meccly  for  the  purpofe  of 
^vci<)ation,  as  it  is  not  oppofed  to  any  different  opinions,  and  his  doftrines  are  feldom  xd> 
.duced  in  prance  by  the  followers  oiAUt, 

■■■'  '""e  The 
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eke  treeiMc 

ne«i4y  plant- 


■THX'TpecificaCion  frf'a  term  it  rcquUtte  in  compads  of  gardeoiag, 
bj.  analogy,  in  ttw  Cuae  maaiMr  as  id  compass  of  cultivatiou,  the. 
one  beingr  in  reality,  a  coatra£t  of  hire,  the  iame  as  the  other.  Ac-. 
cording  to  a  more  ^ivouraUe  confirudioa,  however,  compa£l:s  of 
gardening  are  lawful  without  any  fpecification  of  a  term.  Thus,  if 
two  men  .enter  into  a  compa^,  by  which  it  is  agreed  that  the  one 
fliall  deliver  his  date  trees  to  the  other»  who  fliall  water  and  nourifli 
them  until  they  produce  fruit,  and  it  become  ripe,  and  no  particular, 
period  (fuch  as  lycar,  or  the  like)  be  fpecified,  the  compad  is  nevcr^ 
thelefs  valid,  and  continues  iu  force  with  refpe^t  to  the  firft  fruit  that 
may  be  produced ;  for  the  feafon  for  producing  and  ripening  fruit  is 
known,  and  feldom  differs  much.  In  the  fame  manner  alfb,  if  two 
mm  enter  into  a  compa<fl,  and  agree  that  the  one  Oiall  deliver  to  the 
other  the  roots  of  (hrubs,  which  are  in  the  ground*,  and  that  the 
other  (hall  water  and  nourish  them  until  they  yield  ripe  feed,  to  be 
fliared  between  them,  without  mentioning  any  term«  the  corapaffc 
13  neverthelefs  valid,  and  takes  place,  with  reCpcSt  Co  the  firft  feed 
that  fhall  be  produced  and  arrive  at  maturity ;  becaule  as  feed  is  of 
the  ikmc  nature  as  fruit,  the  period  of  its  tnaturity  being  equally 
known,  it  is,  therefore,  needlefs  to  fettle  any  limited  time.  It  is 
otherwife  with  regard  to  compacts  of  cultivation,  which  are  invalid 
unlefs  a  period  be  fettled ;  becaufe  the  time  of  commencing  the  cul- 
tivation differs  greatly,  fome  crops  being  fown  during  the  autumn, 
ibrae  during  the  winter,  and  others  during  the  fpring;  and  as  there 
is  thus  a  difference  in  the  time  of  beginning  the  cultivation,  the  period 
of  its  ending  cannot  be  known,  for  the  ending  depends  on  the  be- 
ginning. It  is  alfo  otherwife  in  cafes  of  gardening,  where  one  man 
delivers  to  another  his  young  trees  newly  planted ;  for  iu  that  cafe 
the  compaft  is  not  valid  uulefs  a  period  be  fixed,  it  being  very  unccr* 
tain  when  the  trees  may  arrive  at  that  flage  in  which  they  are  capable 
of  bearing  fruit,  as  that  is  a  circuroflance  which  depends  on  the 


*  Meaning  fuc^  vegetablei  as  rcaorate  irom  Ae  root  every  katoa. 
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divers  to  another  his  dategardeiv  OF-faig,iherfr^i«botfiv'df£rii»gf^tfni  to.*  decUred  u 
tvater  arirfnoiSrifii  them  aiw^ya  uhtS  Aeycbe,'  o^.•UIUi^ their. lOoCs.bff  « tHc^e^f* . 
puUed,  ahatheir  vegetation  be ■t^FebyterminatedyrtrcwvyheKhffets:  *c.ihaiiuii. 
iio-faourids  whatever  to  the  duration  of  the'com^a>St-^('tth  refp^  t* 
the  Herbs;  fbr  in  this  cale  the  compai^  is  inYaUd*'fit&  periExl  beiag 
tillitettiiii)  becaufe  herbs  ^wv  as  long  as  theif  roots  are  ^fu&Kd- to 

tetnaii)  jjB  the  ground.  

■*'-"■-■"■, 

'''  -If  the  parties,  in  a  compa^  'of  gardening,  fettle  a  period  dujfktg  Thefpedfl- 
'whicH  &  is-'gartain  that  th*  trees  cannot  bear  fniit,  it  is  invalids  be-.  a^Tak^ 
fcaitfdtbeobjeft  of  filch  a  compa'ft,  which  is  a  partntxftiip  ia  thepcof  "vaUdKw 

,,1,      .,„,,,   ^         ,  r         .      T         the  comp«ai 

2ftce,-  tetfaw  dcftated.,    :..■.■  '^ 

ot!)  V:i?  i.:  :.  r  .      .   .      ■  ....... 

^    %  t^e  j)aftii^s  fettle  a  period  during  which  the  trees  fwry  heif  fruit,  butnotwhert 
^rtfi8u^"fhey  be  frequently /a/fr  iti  bearing,  it  is  ^talid,  becauib-thrt  Ih«SJf^ 
p^e^dt  thie  compaift  is  not  to  a  certainty  defeated  'iti  thi8:inftdnce:  <  Jf,  °^fi^'^"j'  ^ 
merc&re", '  ihe  trees  bear  fruit  within  the  prefrtibed  tecra^  it  btlati^i  within  that 
TO''tfleiif''bo'th  in  the*  prbportidris  \^hich' they -mafy  have  pttvioUfly  ^^' 
jrettled;  or,'jif  ^hey  ihould  not  yield  frint  -until  after  It  is  expinedj  the 
gardenerls  entitled  to  a  fuitablc  hire  for  his  Idbourybecaufc  f he  c6m- 

**;/•!  '\(\]  ■  I  •■ 

paa  has  in  this  cafe  been  rendered  aboftiVfi  by  thri  erTtir  df  the  "pattieg, 
Jri  filing- a  period  too  (hort  for  the  trees  to  yield  fruit-,  and'iehich  in- 
.y^idates  the  compaft  in  the  fame  mariner  as-  if  it  had  been  i«(Ki:>»' Co 
bcjtpp  uiort  at  the  Beginning.  It  is  otherwife,  however,  if  the  trefis 
9fterwap:ls  yield  no  fruit;  for  in  that  cafe  it  is  fuppofed  owing  to  a 
^ifjght,  ftiid.notto  the  (hortnefs  of  the  period,  that  the  compaft  proves  .'  ,  .'' 
abortive  :  the  compact  therefore  holds  good,  and  neither  of  the  parties 
is  (entitled  to"  receive  any  thing  from  the  other. 

\m  ..-   ■.      . 

Compacts  of  gardening  are  lawful  with  refpeft  to  date  trises,  ?^^^ 
vines,  &j;.-  and  alfo  with  refpcd  to  herbs  and  roots.     According  to  ref^^s  to  , 
the  firft  opinion  of  Shafe'i^  they  arc  lawful  with  relpeft  to  date-trees   ^^  herb* 
'   '■Vol,.  IV.  I  and  »>">  -^u-  " 
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and  vines  only  •».  becaufe  the  validity  of  fuch  compass  is  founded  oa 
the  feptcnce  of  the  prophet  regarding  Kheebiry  which  is  confined 
folely  to  thefe  two.  The  argument  of  our  doctors  is,  that  the  vali- 
dity of  fuch  compass  is  founded  on  their  utility,  and  confcquently  is- 
eftablilhcd  regarding  other  things  as  well  as  dates  and  vines ; — and  in 
infwer  to  S6a/W,  it  is  obferved,  that  the  fentence  of  the  Koran  re- 
garding Kheebir  does  not  admit  of  fo  confined  a  conftru£bion ;  for  the 
inhabitants  of  that  country  cultivated  all  kinds  of  trees  and  herbs. 


Tbet 

uunot  be 
dilTolved  by 
cither  puty, 
but  under 
fome  plea  or 
pretext. 


The  proprietor  q[  the  orchard  cannot  difiblve  the  compaft  unlefs- 
he  have  fbme  plea  for  fo  doing,,  fudi  as  when  the  claims  of  his  cre- 
ditors oblige  !^m  tO'  fell  it.  In  the  fame  mannec  alfo,  the  gardener 
cannot  ceafe  to  work,  and  thereby  difiblve  the  compad  uuleis  he  ad- 
duce fome  plea,  fuch  as  ficknefs.  It  is  otherwife  in  compa£ls  of 
cultivation ;  for  (as  has  been  already  obferved)  in  thofc  inftances  the 
party  who  fuppUes  the  feed  is  at  liberty  to  dii£>Ive  the  compact  at  any^ 
titne  previous  to. the  fowing. 


A  compad 
may  be  en- 
tered into 
whilft  tbe 
trait  it  gntm; 
but  not  after 
it  it  rift. 


If  two  men  enter  into  a  compa£t  of  gardenic^,  to  this  ef&£t;,  that 
the  one  ihall  driver  over  to  the  other  his  date  orchard,  at  a  time  when. 
the  fruit  has  already  appeared,  but  is  ftill  very  fmall,  and  may,  by 
.watering  and  proper  care,  become  full  and  large,  it  is  valid; — where-  ' 
as,  if  the  fruit  were  af  rived,  at  perfc£tion»  and  were  incapable  of  being 
iiifther  improved  t^  care,  it  would  be  invalid.  In  the  (zrat  manner 
alfo,  if  two,  men  enter  into  a  compadt  of  cultivatitxi,  by  which  it  is 
agreed,  that  the  one  ihall  deUver  over  to  the  other  his  crop,  being 
yet  green,  and  unfit  for  leaping,  the  compact  is  v.ahd;  whereas  if  the 
crop  be  fit  for  reaping  it  is  invalid.  The  reafon  of  this  isj  that  the 
labourer  is  entitled  to  a  fhare  of  the  produce  on  account  of  his  labour;. 
but  if  the  compaft  were  to  hold  good  when  his  labour  can  have  no 
cfTeft,  he  would  be  entitled  to  a  fhare  without  labour^  and  this  is  not 
admitted  in  the  law* 


When 
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WhbH  ceiinpafls  of  gu dauag  are  invalid,  the  gardeocr  is  entitled  If  the  c<mi- 
to  ^uttntde  wages,  as  ari  invalid  compad  of  ^dening  i»  equivaknt  valid,  the"' 
to  an  invalid  contrafl;  of  hire,  and  therefore  refcmbles  an  invalid  com-   g*''^">e''get» 

'  wages. 

paft  of  cultivation. 

If,  in  a  cocnpa£):  of  gardening,  (me  <^  the  parties  Aould  die,  the  TiwcamjMta 
compaa:  becomes  null,  becaufe  it  is  i»  realit/  a  contraa  of  hire.— If  j'^^'^^^f 
the  owner  of  die  orchard  die  whalft  the  firoit  is  yet  green,  the  gar--  cither  ^awy, 
dener  may  con^nue  to  work  as  ufaal  until  k  be  ripe,  notwithftandiag  cafe  of  the 
the  diffent  of  the  hews.— (This  proceed&  upon  a  fevoorable  conilnic-  ^^^"^  ''* 
lion ;  for  by  continuing  ttie  coinpa^  the  gardener  is  prevented  from 
fufiering  an  injury,  and  none  is  occalioned  to  the  heirE.)*-^But  if  the 
gardener  ihould  rather  chufe  to  fubmit  to  the  injury,  the  heirs  have  in 
that  cafe  three  idlings  at  their  opti<m ;— in  -other  wcods,  they'  may 
either  divide  the  gneen  irtiit,  agreeably  to  the  proportion  i^ulated*— 
or,  they  may  keep  the  wliole  of  the  ^oen  fruit,  alid  pay  to  the 
gardener  the  vaUie  of  his  proportion, — or,  U^ly»  they  may  t^e  can; 
of  the  fruit  un^  it  be  ripe,  and  expead  ^h  fusns  as  may  be  nece0ary 
for  that  pntpofe,  and  ^fberwards  recover  a  proportionate  part  of  the 
expence  from  the  Ihaie  of  the  gardener  ;•— for  the  garden^  is  not  A 
-liberty  to.occaiioa  an  injury  to  the  heirs. 

Jf  the  gardener  die,  his  heirs  may  ctmtinue  lo  work,  although  the  Rule  in  cafe 
proprietor  fliould  not  confent  -thereto,  becaufe  it  tends  to  .their  mutuafl  \^^  ^^g. 
benefit.     If,  on  the  contrary,  the  heirs  of  the  gardener  decline  work- 
ing, and  rather  chufe  to  gather  the  fruit  wKilft  it  is  ftill  green,  the 
proprietor  of  the  opchard  has  the  three  things  in  his  option,  as  meo^ 
tioned  above. 

If  both  the  parties  die,  the  heirs  of  the  gardener  may  craitinue  to  Rukmcafo 
work;   for  as,  if  the  gardener  had  lived,  and  the  proprietor  of  the  <^*^*P"- 
orchard  had  died,  he  [the  gardener]  might  have  continued  to  wwfc, 
it  follows  that  his  heirs,  as  being  his  fubfUtutes,  have  the  Jame  thing 
I  2  in 
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irt  their  option.  If,  however,  they  fhould  decline  it,  the  heirs  of  the 
proprietor  are  in  that  cafe  at  liberty  to  purfue  either  of  the  three  ways 
above  mentioned. 

rfS^'"^*         If  the  term  of  the  compaft  flioiild  expire  whilft  the  fruit  is  ftill 

pod  expiriiig  green  and  unripe,  the  ^rdener  may  continue  in  his  employment  until 

fruit  u  m      ^  become  ripe ;  and  in  this  cafe  he  is  aot  liable  for  any  rent  ou  account 

«"•■■  of  the  trees,  the  letting  of  trees  being  unlawful.    It  is  otherwife  with 

relpe£t  to  compafts  of  cultivation  ;  for  if  their  term  expire  whilft  the 

crop  is  yet  green,  the  cultivator  may  continue  to  work  until  it  be  Ik 

for  reaping, — but  he  is  liable  for  the  rent  of  the  ground,  the  letting  of 

ground  being  lawful. 

If  the  term  of  a  compaA  of  gardening  expire  at  a  time  when  the 
fruit  is  AiU  green,  the  gardener  altme  is  obliged  to  perform  the  reft  of 
the  work;  whereas,  on  the  contrary,  if  the  term  of  a  compaA  of  cul- 
tivation expire  at  a  time  when  the  crop  is  ftill  gr^,  both  parties  are 
obliged  to  work  until  the  crop  be  brought  to  maturity. — The  reafon  of 
this  diftin£ti(»i  is  that,  in  compass  of  cultivation,  the  cultivator  being 
liable  for  the  rent,  of  the  ground  after  the  expiration  of  the  term  of  the 
compact,  it  would  be  unjuft  that  he  alone  fhould  afterwards  perform 
the  labour ;  whereas,  in  cafes  of  compafts  of  gardening,  the  gardener, 
as  not  being  liable  for  any  rent,  is-  obliged  to  perform  the  work  alone, 
after  the  expiration  of  the  term,  in  the  fame  manner  as  before. 

The  c«npaa         COMPACTS  of  gardening  may  be  diflblved  by  particular  pkas, — 

hived  by  any  '^'^^  **  where  the  gardener  is  a  thief,  and  tho-e  is  reafpn  to  be  appre- 

piea  or  pre-     henfive  of  his  ftealinff  the  branches  or  leaves  of  the  date,  trees,  or  the 
text,  *  _  . 

fruit,  before  it  is  ripe,— or,  where  he  [the  gardener]  is  difabled  from 

working  by  ficknefs. 

.—A  qucftion  has  arifen  whether,  if  the  gardener  be  defirous  of  reliti- 

.  quiftiing  his  work,  it  is  lawful  for  him  fo  to  do? — concerning  whidh 

two  opicuons  are  recorded,  one,  that  it  is  lawful;   and  another, 

that 


,y  Google 


Book  XLI.  G  A  ^  J>  E.N  I  N  G.  61 

that  it  is  not  fo. — This  ap|»rent  di&rence  may,  however,  be  recon- 
ciled, by  fuppoGng  that  the  former  opinion  alludes  to  cafes  wherdn  it 
is  itipukted  that  the  gardener  ihall  work  with  bis  own  bands,  which 
condition  he  is,  by  reafon  of  iicknefs,  unable  to  fulfil. 

If  a  man  deliver  to  another  a  piece  of  open  ground,  for  a  certain  A  kafe  of 
number  of  years,  that  he  may  plant  trees  thereon,  and  ftipulate  that  ^ting/jn 
the  trees  and  the  ground  fhall  be  in  partnerfhip  between  them,  each  ^ff  Jm  rf' 
holding  an  half, — it  is  invalid,  for  two  reafons ;  First,  becaule  they  ibeprodacc, 
have  ftipulated  a  partnerihip  in  the  ground,  being  a  thing  which  al- 
ready cxifts  without  the  previous  aid  of  the  gardener's  labour ;  and, 
Secondly,  becaufe  fuch  a  compact:  is  liable  to  the  fame  objection  as 
Kafeez  I'ebdn ;  for  in  this  inftance  the  mafler  <^  the  orchard  in  cScdc 
hires  the  gardener,  and  fettles,  as  his  wages,  a  part  of  the  thing  pro- 
duced by  his  labour,  namely,  one  half  of  the  trees. — In  this  cale,  there- 
fore,  the  whole  of  the  fruit  and  trees  go  to  the  matter  of  the  ground  j 
and  the  gardener  is  entitled  to  the  price  of  his  trees,  and  alfo  to  an 
adequate  cohfideration  as  the  hire  of  his  labour ;  fbr  as  it  Is  impofnble 
to  reAore  to  him  the  trees,  becaufe  of  their  adfaefion  to  the  ground,  he 
necefiarily  gets  their  value,  and  alfbaa  adequate  hire  v^nor  ishis'-hire 
included  in  what  he  receives  for  the  trees ;  that  is  to  fay,  they  are  hatb 
due,  diftin£tly;  the  ufe  of  labpur  being  in  this  cafe  of  itfelf  capaUe  of 
cftimation. 


HEDATA, 
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Of  ZABBAH,  or  the  Slaying 'of  Animals  for  Food*. 

All  uiiiul*       \  IjXj  animals,  the  flefli  of  which  is  eatable,  except  fiih  and  lo-. 

food,  except    -^^-  cufts,  arc  unkwful,  unlefstheybe  flain  hy  Zahbah:~A>\iX.  when 

fifli  and  lo-    (laJn  by  Zabbab  they  are  lawful,  as  by  means  of  Zabbab  the  unclean 
cuAi,  maft  be 
.  flaia  bj  ZoJ-  blood  is  fcparated  from  the  clean  flelh, — whence  it  is  that  all  animals 

not  .eatable,  (fuch  as  rats,  dogSf  or  ca/j,)  are  rendered  clean -f  by 

Zabbahy  excepting  only  bogs  and  men. 

*  The  ^o^e lexicc^nphers  define  ZoM^  to  fignify,  in  its  literal  fenle,  theadt^ra'- 
tingtbe  thnati  in  the  language  of  the  law  it  denotes  the  afi  of  fla^tig  an  animal  agreeably 
to  the  preTcribed  forms,  without  which  it  is  not  confidcred  as  eatable. 

t  That  is  to  fay,  their  flefh  maybe  ufed  in  medical  cofflpofitionsi  but  ftill  it  cannot  be 
utm  u  drtUnuy  food. 

Zabbah 
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Zabbah  is  (^ two  kinds; — L  Jkhiidreet  or  if  chotee,  (that  is,  v^j-  ZaUahUof 
luntaryt  oi at pkt^ure^)  which  is  effefted  by  cutting  the  tjiroat  abovp  '^etlu^o^ 
thebreaft; — and  11.  Iztirdree,orofnece/^iyy  (ihzXxSy  at  ratKiom^  from  **^'^> 
necejftty^  which  may  be  efFedted  by  a  wound  on  any  part  of  the  ani- 
mal's body.— The  latter  kind,  however,  is  merely  a  fubftitute  foe  the 
former,  and  accordingly  is  not  of  any  account  unlefs  the  former  be 
impracticable,  as  the  former  is  more  efFcdtual  in  cxtrafting  the  blood  ; 
but  the  latter  fuffices  where  the  other  is  impra^icable  ;  ^s  mankind  are 
required  to  a£t  only  according  to  their  ability. 

It  i»  one  of  the  laws  of  Zabboh  that  the  perfon  who  performs  it  It  rooff  he 
be  either  a  Mujulman  or  a  Kifdbee.—Thc  Zahbah  of  a  Mujfulman  is  ffcir 
therefore  lawful;   and  fa  alfo  the  Zahbah  of  a  Kitdbeet  although  he  o'*^''^« 
Ihould  not  be  a  fubjeft  of  a  Mujfulman  ftate, — provided,  however,  -that 
it  be  done  in  the  name  of  God,  for  in  the  Korak  we  find  thefc 
words,  "  THE  VICTUALS  OF  KJtdbees  are  lawful  to  you.*' 

The  Zabboh  is  lawful  provided  the  flayer  be  acquainted  with  the  ti>">'i<l«J  Hp 
form  of  the  Ta/meeJy  or  invocation  in  the  name  of  God,  the  natur;e  acqua^'ied 
of  Zabbah.  and  the  method  of  cutting  the  veins  of  the  animal :  *^'?  '*"  f°™ 

"Of  invocft- 

and  it  fignifies  not  whether  the  pqrfpn  be  a  man  or  a  woman,  an  infant  tjon,}  whe. 
or  an  ideot,  a  circumcifcd  perfon  or  an  aflcircumcifed-  wwI^a/L* 

An  animal  (lain  b^ a ilfa^/izv  is  unlawful;  becauie  the prophet.has  itcuwotbe 
iad,  "  Te  mayJeal  ivitb  tbem  as  well  as  with  Kitabees;  but  ye  ^j^^^J^ 
*'  mu^  not  marry  their  tvoffieUt  nor  eat  ^animals  fain  by  them" — and 
alfo,  becaufe  a  Magian  is  a  polythei£l,  and  does  not  acknowledge  the 
nnity  of  God. 

The  Zahbah  performed  by  an  apoftate  is  unlawful;  becaufe  he  is  „  t^Mt. 

not  pQBQoitted  to  con|ia«e  ip  the  ^th  to  whi^h  be  has  turned,  but 

muft  rather  fuffer  death.— It  is  otherwife  with  leipedt  to  a  Kit4bee\ 

for  if  he  change  his  religiiXQ,  hetapsrfxutted^cordiQgtoourdodors) 

7  to 
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to  continue  in  that  which  he  has  adopted;  and  the  law  will  Hill  coa- 
'  iider  him,  with  refped  to  ZaHaht  in  the  iame  light  as  the  people  of 
,  that  faith  which  he  has  embraced. 

or  ut  idola-  Xhe  Zaibah  of  an  idolater  is  unlawful ;  becaufe  he  does  not  be- 

lieve in  the  prophets. 

Gune  ilaia  ^NY  fpecles  of  game  flain  by  a  MohrUn  *  is  unlawful,  although  it 

by  *l£inm    bc  Hot  flain  withiii  the  holy  territory f : — and  in  the  fame  manner,  any 
«  flai^by'    game  flain  in  the  holy  territory  is  unlawful,  although  the  flayer  be  not 
*"rf  '^^Za    ^  Mobr'im.     It  is  otherwife  where  a  Mohrim^  or  any  other  peribn^ 
groond.         flays  an  animal  that  is  not  game  cither  in  the  holy  territory  or  in  any 
other  place ;  for  this  is  fandioned  by  the  law,  becaufe  the  holy  ter- 
ritory affords  no  prote£tion  to  goats,  and  the  flaying  of  goats  by  a  Moh- 
rim  is  not  prohibited, 

Ruk»with  If  the  flayer  wilfully  omit  the  T^/w^a,  or  invocation  **  m  the 

?*>«w',''or  **  w^w  g^GoD,"  the  animal  J  is  carrion,  and  muft  not  bc  eaten.  If, 
however,  he  omit  the  invocation  through  forgetfulnefsy  it  is  lawful. 
Shrfei  is  of  opinion  that  the  animal  is  lawful  in  either  cafe. — Mdlik^ 
on  the  contrary,  maintains  that  it  is  unlawful  in  both ;  and'that  Muf- 
fulmans  and  Kitdbees  are  confidered  as  the  "fame,  with  rcfpcft  to  the 
omifliDn  of  the  invocation.  The  fame  diifereucc  is  to  be  found  in  the 
opinions  of  our  do£tors  concerning  a  man  omitting  the  invocation  on 
letting  loofe  a  hound  or  a  flying  hawk  at  game,  or  when  he  fltoots  his 
arrow.     The  opinion  of  Sbt^eiy  in  this  particular,  is  oppofite  to  that 

*  The  appdladon  given  to  a  pilgrim  during  his  relidence  at  Mtcca. — It  is  alfo  applied 
to  any  perfon  who,  having  rcfolved  to  undertake  a  pilgrimage,  lays  himfclf  under  parti- 
cular reftii^ons. 

+  Arab.  ^nw/&«rjrm:liM  territory  in  the  ttagMiourfaood<^A£»ra,  where  no  animal 
ef  die  gamt  Tpeciea  is  ever  put  to  deadi. 

t  Arab.  ZotM^S  meaning  (litenJly)  t&t  entmrtjak. 

of 


uvocauon. 
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knred  ttiunkmt  thit  an  anim&l;  ihiit.  un^  a  lytHial  atmhibn  of  tHcii^; 
twAatioA  was  unkw^h-  t>he  onbr^  punt  6ti  which  they  di^er^  bong 
Ttfpe&ing  the  omifEort  df  it  fmm^ forgetfukefs.  *T\ietCfiQi  tS'jA* 
Awdi  Ibn  Omar  were  of<r^ion'that  an  ^UiM  flain  tt^dbr 'a/i  ^omtMi^ 
«f  the  mvoc^ixon  from  forgetftttnefs  isaMb  unlawful;' wWlfti  on  rt«? 
edntrary,  the  fefta  of  Jiee  and  Ibn  j^bbds  deemed  it  lawftii,  b^  nol 
tirider  an  ofniflioa '  made  «w^^.— Hendfe  i^^foo  /o^^ahd  tlao  othirf 
i^mafite  ^hetxxs  have  declared  aiianimaUlaihuodtr  aw/;^/  omiffioh 
rf'thcmvocation  tb  be  utterly -unlawful ;  and  that  the  ^ifelri?  cannot 
authorizethc'fifecf^totk-fii  killed,  it  btfbg  contfafjf' t«  the  cUrt^nt 
•pinions  of  all  o\ir  doftoA..  -The  afgtAnents  of  Shan't  on  thra  point 
a^CLtwofoU,  FiitiT/ tlirfe  pfophet  has Taid,  **  Lrt  MussVLMAWs'^oy 
•*  m  the  fumie  of  God,  whether  they  mentitn  it  with  their  tongues  oh 
•*  jw/.**— Secondly,  If  the  invocation  were  eflential  to  the  legality 
of  the  animal,  it  could  never  be  remitted  on  a  fdea  of  forge^fulnefs, 
any  more  than  the  purification  effential  to  prayer.— Betides,  admitting 
the  jnvociation  to  be  «l^nti?l,  ftill  the  'MMffuhta»  kii'Oci  is  a  fubAkute 
for  it,  in  the  fame  manner  as  in  a  cale  of  omiHion  through  forgetful- 
aafi.  *  The  afgixnents  tA  our  do^rs,  on  the  other  hand,  are  three- 
fcld.    First,  God  has  larf,   in  the  Koran,    •*  Eat   not   ant 

**  'T9IKO  bVER  WHICU'^HE  NAUB  OF  GOD  HAS  NOT   B8EN   MEN>- 

"  TiONBD,"— SeConm-Y,  it  is  the  univerfal  opinion,  as  has  been 
already  reHaarfced.-»— '^'hirdlt,  the  prophet  has  faid,  regarding  Aidfe  " 
the  fim  of  H&tim^  **  When  thou  haji  let  looft  thy  hound  ofier  gam^  an4 
**  repeated  the  name  g^OoD,  thou  mayefi  eat  of  that  game;  but  'fan- 
'**  other  dog  ajjifi  thine  in  BlVmg  the  game^  thou  Jhalt  not  eat  of  ity  'IX' 
"  caafi  thou  repeated/}  the  name  of  Goo  over  thine  own  dog  and  not  ovir 
**  the  other:"  it  is  therefore  evident  that  the  omiflion  of  the  name' 6f 
God  renders  the  game  unlawful.  The  argument  oi Mdlik  is  founded 
upon  a-literat  conAruAion  of  the  paflage  of  the  Koran,  which  we 
have  quoted  above,  it  not  being  particularly  exprefled  therein  that  tlie 
w^/otniffion'isUAlawfulj  andtheomiffion  fitioiforptfttlnefshyii^. 
Vol..  IV*  K  But 
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But  the  attfwerv^ich  we  givc^M  this  ar^mcnt  is  that  the  pofltgtf 
^Blaioljr  alludes  to  an  ahimalwith  rcTpeft  towhich<the  invocation -has 
bees  niffuffy  omitted,  the  klterheia^htre4\^rmt  {ram  the  Jfirit  of 
dw  texty  ^'^  the  fpirit  were  accordiag  to  the  letter,  the  companiopa 
of  the  prophet  (who  hold  the  firft  rank  in  pcunt  of  authority),  would 
dovbtleffr  haVe  drawn  arguments  from  it,  and' the  difference  of  opinioa 
that  is-lo  be  found  amongft  them  would  not  have  exifted.  The  anfwec 
to  Sh^ifi  is,  that  the  analogy  which  he  eflabliflies  betwixt  wil£il  ofnif* 
fion  and  omiflio^  from  forgetfuhieis,  is  not  juil ;  hecaufe  he  that  forgets 
a£b  under  neceflity »  and  the  MujfiJjmn  fiuth  is  ^ijtutted  as  a  fuhiHtute 
inhis-behalf;.  whereas- he  who  wilfully  onuts  a^  underno  necc^t/, 
—With  reipcflt,.  moreover,  to  the  faying  of  the  prophet  quotod^jr 
Shiffeii  it  evidently  aUudestoa  cafe,  of  omifEon  through  forget^ 
fiihjefs*  ■      ,.       \ 

r'*^'S'      :i'.lT43-»cpadttiwof  Ji^/^WrZiiMii^  that  the  tnvocatioiv  be  pr&- 

2mikAi  it     iV)Mtu:<d'Oyer  thje  atuqnal  at  Jd»e  tjme  of  flaying  it, — whereas,^^  in  tho 

^n^^'   ^ft^Ziitiitk-isitif^et,  (fir ^i^  tarn  fl&ying  an  animal  in  huating,) 

wiuM  the      |j^  coaiUtioa  is  ithat  bhciinvociitioa  be  proiiounc^  at  the  time  of  Ict- 

thmtUcMt-  tingjoofe  tboihoutid'orhatfk,  or  (hooting  the  arrow,  whiqh  is  termed 

l^tL'<]fiw«/    ^  invoicat^on  ovep  the  .inftrument.  -  The  reafon  of  this  diilindion  is, 

&'^*  "ST  *^'  "^  '^*  ^*^  ^^  ^^*  P***^  °^  *^  man  extends  to  the  itaying^ 

•rrow,  or  let-  wbcFcas  IB  the  fecond  it  b  confined  ta  the  a&  of  letting  hx^e  the 

dworhaJk    houod  Or  hawk,.  or  of  ihooting  the  arrow,,  and.does. not  extend  tothek 

M  tiw  ffmt.    reaching  the  animal ;  wherefore  the  iavocation  muft  be  pronoi^nQed  zt 

.the  inftant  of  fuch  a£t,  which  is  in  the  poweK  of  the  man. — Hence  ^ 

4  man  throw  a  goat  on  its  iide^  wkh.  an  intention,  of  flaying  it,  and 

then  pronounce  the  invocation,  and^ifcerwards  let  that  gpat  I00&,  and 

thep,  without  repeating  the  iuvocatioo,.  flay  anothec,  this  is  not  ad- 

<miflible,  and  the  meat  is  unlawful ;  wher^s.if  a.mau  flioot  an  arrow 

at  an  animal,  and  pronounce  the  iiLVocati0n,,and  the  arrow,,inflead  of 

the  one  which  he  aimed  at,  hit  another  animal,,  it  is  l^wfuL;-7-aud 

the  &me  law  holds  ia  the  cafe  of  letting  kiQf&  a  hound  o^  bdwk.-^f 

6  the 
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Vo^tion,  -fliMild  caft  ^wa)K  th&ilai)fdfli-ain:liUKibMKiram4itake^^^ 
teher.v^nd  with  it  fla/febeaniniaU  itiis.4dkVf^ul;,-Kwhere^stf;.b<  ^roti 
iKHiBce  the  invocation  ovtfr  oae  ailrow^'aud^en  tidt&abiatbcr  and.Ai*(H 
the  game  with  it,  it  is'uolawiilili  th«(tiflniment>4^«e)' which..thdid-* 
wcatidh  was' proD6«nced  having  been  changoi;>'- -Mb  .v   i  ,■  ::•  '.■  '' 

•O.'     ...    -.-W         ,:■.:'■  t!-    '..-.    .'  .1    :.   I.:»J 

"■''lT-is^al)6niinabIcto  add  any  other  thrm^  to  the  ha'tric  of  Got>  it  th^ 
time  dTpeiYorming  ihcZa&Saht  fuch  as  if  a  lilaii  win  tfffj^  *•  O  Ooii; 
'**-a\btept  thife  from  me  !'*— This  may  occur  in  three  diffi^ht  fliapeii 
ii'i  ^iifti  where  he  feys  any  thing  befides  the  name  of  Goo,  Without 
^ufing- between  them,  or  making  ufe  of  the  cohjdndion  *f  Aiid**  as 
iiithe  example  cited  above,— or,  where  he  lays,  Bifm  IHahy  iSobammd 
Rd^ool  Jllab,  **  in  the  name  (^  God,  Nbbamified  is  his  prophet/* 
which  would  be  abominable,  but  the^ncat  would  not  be  ulUawful.;— 
ftcondly,  tfharehe  fays  anything  ^^GaSr^  Ac  tumeofOoD,  without 
filing  a  {Aufc,  but  uling.the  conjundioil;  :»  if  he  were  to  lay. 
*^  ^fm  Wah iiaalfm  FalMt*  "  in;  thenanacof  Qou  and  thenameof 
*1  another;^  <ir  •*  ^m  IHabwa  FaUrt**  "in  the  name  of  God  tnd 
)!')-ttiother;**— i-in  either  of  which  cafes  -the  animal  flain  is  unlawful: 
and,  -  thirdly*  where  he  1^  any  thing  befides  the  name  of  God,  fe^ 
paratety,  and  by  itlelf,  either  before  or  after  the  invocation,  'andthe 
throwing  down  of  the  animal,  which  is  of  no  Confequeiice,  and  dots  ' 
not  i-ender  the  meat  unlawful,  for  it  is  related  of  the  profliet,  diathe 
■feid  prayers  immediat-ely  aftcf  performiag  ZaSSaA* 

''  '  It  is  a  condition  of  2^(2^016  that  hothing  but  the MVOfl-a^/m  bie'£u(h 

ithat  is,  that  ho  prayer  or  other  matter  be  mentioned.     If,  therefor^,  ^e^^J^?* 

dman,  during  the  ^^ioA,  mftead  of  "  Bjftr /«a-S,**  ("ihttieriame  «•«- 

"  of  God;")  were  to  fay,  '*^  Itlahoom  agfar  Ue^*  ("  OGod,  forgiye 

"  me!**)  the  animal  flain  i^  not  Iswfiil,  as  this  is  a  ^rijyrr  or  m/ripa/j', 

'If,  however,  inftead  of  '*  nifm  Illkb,'*   he  fey  "  AlbumJoUm^' 

(•♦  prtifc  btf  to"Gb&j*')  or  =*•  SubhiiiillSb,**  <•*  God  is  pureft/f)  aoQ 
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^  TABU'S  A  a  BboxXUI. 

-toleui l3ii8  tt ftn  irivocation,  itis fuffieierit.  But'if btiibteve duiiflg 
■lAtcZaiiai,  and  exclaims  "  jiJAu^JiJiUab!"  {**  pralTe  be  toGoDl") 
k  is  not  fafiicient,  (according  to  the  Rowdy et^ateeh,')  Iwstufe.tbe 
exdamation  will  thea  bo  confidered  as  tbanht  and  not  as  the  imw- 
cathn>  The  method  which  has  frequently  pievatled,  of  faying  "  Bi/m 
**  lUah  CO  lUab  Akbdro"  (**  Jn  the  oaiw  of  God,  and  ,C*qd  is  tlvB 
•*  higheft,")  during  the  Zabbab,  is  copied  from  Bn  jhbas. 

^^r  T*  The-  place  for  flaying  is  betwixt  the  throat  aod  the  /iWw,  [the. 

iead  of  the  brcaft>bone.]  -^iecauie  the  Wot»d  freely  i0ues  from  a  \(rouad 
igiv^n  in.  that  place:  ^&st\Zabbahy  Cherefku'e,  when  performed  auy 
whtK  within  that  fpac^  is  lawful. 

'■-■■•  Thb  vefiels^wtttdi  U  is  recfuifite  to  cut  in  Zabbah  ire  fpift*; 
-fiame1y/the'/^a/44o»»t'''(^^id-prpc;-llheJU&rrwt.iQr  gullet; /and  the 
'J(ASza^<ln,>'<H-^o5u;^l^riieins^ThBs'^^  the 

.{nvphfet.  '  Aceording-to^ifiAc)^  it  is  fiocSctnK  if  ./tte.itf.-t^^e  yelffi^ 
:^taaa^,  'tUewind-pipe'and'gBtiet)  be  6^t.;.  'AaCdnliiig\t(9 MWrf «  dn 
■tlK%oaCrary,  thseebfiditi^fiSVddnobiikflfde,  tofit  :t£  ttt^uiSiioihat 
AttytJc  all  cut.  '^cbradirig  to  Hdbwcj^  &&:«Vimid!ifr-l^wfUl  wbflv 
-three  of  the  fourtiefileisai^e'but,  which  ewer  thiy  midy'be.-'i^fp-  Zl^ii^ 
wfiiaHa  at  firft.-of  ihis  ^oniont  but  hie.  M^rWardis  deplafed^  in^ 
pebfltUy  rsqufite  that  the  wia^pe  an^^Uet  ifioqld  he  cwCf  aud.cH^ 
-«f  thetwoUoed-voflela;  becaufe  as  the 'offiifion  of  the -blood  is 'thc' 
defign  of  cutting  the  Iidaad^vedeU^  on&(i^:^annaay  ierye-as-a  fiib- 
fiitute  for  the  other; — but  as  the  gullet  and  windpipe,  on  the  con- 
tsaxy,' w{v(€z  two  diSerent  purpofes>  ^th«  o^e  hwig  the-chrinncl 
^  food,  |an^  the  otJher  th^  channel  of  re^uration,  it  i$  icequifite  tl^cr^-  ' 
fore  that  they  be  both  cut,  the  one  being  -unfit  to  fUad  in  the  place 
^the  oth^.  The-argument  oi  fiameja  is  that  the, rat^ority  ^epre- 
ients  the  whole  in  many  rules  of  Uie  law;  and  when  ^three  <^  the 
■flWiF  veflels  afe  cut^  tiic  majon^is.cvi^  and  the  objc^  (which  '»  tl^ 
'^(pee^.effufipnof  th^  btood  anddepm^tioa  ,of  life)  is  efieded,  fio^ 
-     ]   ■    8  ,  upon 
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t^QQithrocof  the  above; mentioiMd  v^OU^faeia^ciit;  ^taaiiual  can- 

Qpt  naiuurali?e.     If,  therefbrs,  to.  av^d  giving  adilitional  fKun,  only 

tfaree  to&Is  be  cut,  it  is  fuflfcient.-wit  is  otherft/ife  where  onlj/tw 

ant'CDt;  fof  as,  in  that  cafe,  a  cutting  of  the  majority,  reprefenting 

tf  cutting  of  the  whoif,  does  not  exift,  it  foUows  thitt  theaninial  lb 

flttin  is  nof  lawfoL—AAAawwf/'is  if  opinion  tha*  the  greater  part  rf 

each  of  the  four  veflels'ifhoiild  becut*  becatjfe  everyone  of  thfem  ma^ 

k)t  contidered  as  a  principal  of  itielf,  being  feparated  from  the  reA<-    In 

Ae  Jama  Sagieef^  -alfb,  he  allfcge&that  if  one  Aa^  of  the  wind-pipe,  "^ 

and  one  iia^'  of  each  of  the  blood-vefTcls,  be  cut,  the  animal  is  not        .. ;  j  ^  n 

JuH^U  :biit  ^at3f/the^«/»-^itfieK)f  ifae  wind-pape^  'aoA.^Mgrvater 

^ttnr  ofieacb  af>t1icblood-vefiel8fap-cUt,  ptevioji&totbe^athaf-tiw 

BoiOiai,  it  is la.^rful^—f^nd  he  has  not-made  meatiftn.of-any'difibrence 

(^opinion.  ...;/:. 

lip  a "iftEaA ■  flity  an  animal  with  nailsj  homs,  or  teeth,  it.noay  be  ■^'J?*''^ 
cMeii  whhoat  appFfihenHon,  provided, th&  q^s^  hofns^  pr  t^^^  be  with  luiu, 
deta^htdft-om  the  phde  in  whifch  fliey  gre^v.     The  ad,  hdWever,  S,'{dL 
is  abboubable*,  becaufe  it  intrbdUces  the  ofe  of  huttian  members,  aod  *f^  *!?" 
further,  bocaufe  it  is  produfiive  of  too  much  paiti  to  the  aniciiat,  and  ^k«,) 
we  are  Eroded  to  perform  the  S^e^bqh  in.  iuch  a .  manqer  as  qi^  be 
moft  ealy.toit.     Sht^ei  is  of  .opinion  that  an- animal  .flain  in.thQ  above 
manner  is  unlawful,. and  carrioa;  becaufe  th^  prophet  hias  .fajd.,  *'  the 
."  ZabbaH /j  lawful  wJxn  ^fernieJ  with  any- ti/ipg^  that  can  drmtf 
•*  Bloody  or  cut  the  vejfeh^  except'mg  the  icfih  and  the  naiU^  fwhich  are 
"  the  injiruments  of  the  Abt8SINIANs-|-;"  and  alio,  becaufe  it  is  a 
thing  not  allow.ed  by  tl)e  t  aw  any  more  thai^  if  tl)^  te^eth  pr  oail^  had 
been  ^xed  in  the  pfciqe  in  which  the^^^grew.  '  Ipiff  ar^uri;)en^j.pn  the 
contrary,: arfe  that'tht  propHct "hits laid ■*•  ^nihHl6oii''ii)iih\xhdteviir 
**  'tBing'it  'may  ''j>feaf&  /£«';"  and  it  is  likewil^<^  t^kted  i\yk  tie^d 

*'liKfeKe<^tm^enniiMpIune(imftQciieaIit^^  'i'X^t^^butUi* 

irt  lidil  iv  2iW  cnitaiiiM  «ydt«' Ad^^MMm 

•'  Cut 
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to  the  &ying  quoted  bySiafci,  it  alludes  to  naU$  and  tee!th->fi^ed^ 
their  native  place;  for  it  was  a  frequent  cuAom  Amongft  the  Ahyffim- 
ohrtff-flaycttttt  in  Vhat'nJaiifeeK-^NailsV  mbreovei^'wKiin  ifenioved 
from  their  place,  areitiflrutnent^foreuCting;'amlthedbjei^Wz<>^iji6f» 
namely,  the  effulton  of  the  blood,  may  be  accomjdlilhed  with  them, 
whence  th^  are  the  fame  as  i  Iharp  iron  or  flone.  But  ^Kfcil  they 
are  in  thar  place  they  flay  by  means  of'the  force  or  weight' dppUed  tff 
them,  and  the  animal  foilaiu  is,  In  efFe£l,  ^rtfiv^/;^    '        !      '.- 


or  widt  flor  It  is  lawful  to  flay  with  the  rind  of  a  reed,  with  a  fliarp  ibne, 

m£i(.     ■■  '■■'  and  with  every  thing  that  is  fliarp  and  capable  of  cutting  the  vef- 
ieb  and.  drawing  the  .Uood,  excepting  teeth  and  nails  fixed  io;  their 
■'■■  \  .-  Oative  place. 

pfcciiitioBs       .    -It  is  laudable  in  the  flayer  to  fl)arpen  his  knife;  for  the  propbdT 

tytlwfli^.    hiis  iaid  "  God  Aas:  enjoined  us /9  be  nurdful  to  ali :  wherefore,  when  ye 

**-  fiayi  kt  it  he  done  in  the  moft  mercifui  manner ;  and  when  ye  perfami 

** .the  Zabbah,  jet  one  ef ye  jhar^n your  knife  and  do  it  in  the  ea^ji- 

**  manner  for  the  animal*^ 

It  is  abominable  firft  to  throw .  the  animal  down  on  its  fide,  and 
then  to  fliarpen  the  knife ;  for  it  is  related  that  the  prophet  once  ob-< 
ferying  a  man  who  had  doiie  fo,  faid  to  him,  **  Htm  many  deaths  ^ 
•*  you  intend  that  this  animal Jhould  die  ?—fVhy  £dyou  not  foarpen  yota^ 
"  knife  before  you  threw  it  <hwnV* 

It  is  abominable  to  let  the  knife  reach  the  fpinal  marrow,  or  to 
cut  off  the  head  of  the  animal.  The  meat,  however,  ia  cither  of 
tbefe  cafes,  is  lawf^L  The  reafcns  of  the  abomination  in  cutting 
into  the  fpinal  marrow  are.  First,  becaufe  the  prophet  has  foi^ 
this ;  and,  Sscondly,  becaufe  it  unneceflarily  au^^oacnts  the  pain  of 
^e  animal,  which  is  prohibited  ifi  our  x.A«v*-«-Iii  fliort,  .every  tlimfr 

which 
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.     |t  is  abominable  to  fSaxt  an  aniipal  d«ftiiied  (oc  fbttghtcf  by  the 
^et,  aqd  (trag  it  to  the  place  appointed  for  flaying  it.  .      , 

It  is  abominable  to  break  the  nec)c  of  the  animal  whilft  it  is  Aill  ia 
tile  ftrugg^  of  <)eath ;  but  when,  the  ftnigglcs  Vc  over*  it  is ;  not 
abominate  to  bresdc  the  neck  and  ftrip  9^  the  Ikin,  for  then  it  i$  ,iqr 
feniible  to  pain. 

If  a  man  fl(iy  an  animal  by  firil  cutting  it  in  the  back  of  the  neck,  The  uSaa  '. 
dung  it.  however  in  fuch  a  manner  as  to  cut  the  vefiels  whilfl:  the  ^^^"'tbe 
animal  Is  ftill  alive,  the  meat  is  lawful,  becaufe  the  animal  dies  \>y.  woundedpre- 
Zahbab:  but  the  a£fc  itfelf  is  abominable,  as  it  unneceflarily  augments  tingimhnau 
the  pain  of  the  animal,  being  in  cSSoBc  the  fame  as  if  h«  had  lirft 
wpunded  the  animal,  and  afterwards  cut  its  veiiels.    If,  on  thecon- 
trary,  the  animal  die  previous  to  the  cutting  of  the  vefTels,  the  meat 
is  not  lawful,  becaufe  in  this  cafe  the  animal  dies  befrae  the  Zabiah  ' 
has  taken  place. 

In  the  cale  of  all  animals  attached  toman,  and  which  do  not  fly  AiifAwnw- 
from  him,  X^Zabiab  is  performed  by  cutting  the  vefiels: — but  in  SSobrtiii. 
the  ca!e  of  thofe  which  have  become  wild,  and  fly  from  him,  the  ^K  ™^. 
Zakhab  is  performed  by-chafing  and  wounding  themj  because  where  w/ianimals 
the  Zabbah  Ikht^ee^  or  Zabbab  cf  choice^  is  impra^icable,  ther^  Is  oj^ooting'^ 
occafion  for  the  Zabbah  J%tk^re<i,  or  Zabbab  ofneceJ^ty\  and  there  is  '*'*"•  - 
fuch  an  impra£ticalulity  regarding  the  latter  clafs.of  animals,  but  net' 
se^rdtng  the  former. .   Xhe  Zabbxib  Jzfjr^ee  is  .alfo  lawful  regarding 
an  animal^  which  has  fallen  into  a,  well,  provided  the  otho*  fort  of 
ZtdMb  be  impr^fticable.-'rA^'is  maintains  that  the  meat  is  unlawful 
in  both  the  foregoing  cafes,— that  is,  in  the  cafe  of  a  wild  animal,  and 
af  one  which  falls  into  5, wdl,"7-fbecaufe. fuch. inftaaccs  are  rarer  We,. 
'■  '■  agab,- 
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is  allowed  tdt^e  a  valid  argument,)  exUb  in  both  theie  cafes,  it'AI*- 
lo.ws  ^at  t|ie  fpbf^itutCi  n^mely^  Zai6aA  Iztir^fe,  may.be  $dopt<tcl: 
nor  is  \friiat  hd'(ilJfdrv'ds',(that  *^  fiiCh  inftapccs^arc'rtfr/*)  Admitted; 

.  on  the  contrary^  they  very  ffequcntly  happen.  In  Kadoi}m,"rti9te- 
over,  it  is  exprefsly  faid  that  it  is  lawful  to  ufe  the  Iz/t'r^ee,  Zabtai 
totcards  all  animals  that  fly  from  man ;— ^nd  it  if  repqrtedt  A^iil  ^' 
b^nmcJy  that  if  a  goat  become  wild  in  the  plaint,  the  hittr^ee  Zoih^ 
is  lawful  with  refpeft  to  it ;  but  if  it  become  wild  in  the"  city,  the  /«- 
tir^ree  Zabbab  is  not  lawful,  becaufe  in  the  city  it  may  be  cau^t,  and 
c<Hif9quently  the  lAbti^ree  Zabbab  is  not  impracticable.  With  reipcA 
i  ' .  )tP  cows  and  camelSf  however^  the  city  and  the  ptain»  are  alike;  ^• 

!  .',cauie  thefe  animals  attack,  with  their  horns  or  their  teeth,  any  perfon 
rth^  attempts  to  catch  them;  whence  it  is  impoffible  to  caR;h  th«m, 

;  flv«ifc  though  it  be  in  the  mldft  of  the  city  that  they  have  become  vPiJd'; 

,  .H^A-Xhc  •Uhii^ree  Zaibaft  is  therefore  impr&dticable.    .Whtn,  ftlTo* 

./the&'snimah  attack  a  man,  they  are  confidered  as-wild,  .prohrideflit 
•he  not  in;hn  power  to  catch  them ;  wherefore  if  one  of.  thetn  {h^utd 

:  attadc  ftmaA,  aod  he  with  an  intention  of  ^«^aj6  kiU  it,  the  flafli  of 
it  naay  be  eatea  lawfully*  ;    '        ' 

^^M«  The  moft  eligible  method  of  flaying  a  carael  is  by  Nairi  diat  is, 

MOrjr^cr  fpcaring  it  in  the  hollow  of  the  throat,  i>ear  the  brcaft-boiiB,  hccslufc 
1^  ^  "  this  is  agreeable  to  the  Sonna^.  and  alio  becaufe  in  that  part  of  "the 
throat  the  vcflels  of  a  camel  are  combined.  It  is  aliblawfbl  to  flay  it 
\ijZ(^babt  although  this  be  confidered  as  abominable,  fincc  it  differs 
from  the  Sattna.  In  regard  to  goats  and  oxen,  it  is  moA  etigiblb  to 
■  fliy  them  by  Zabbab^  as  being  agreeaWe  tothe  Soma^  an^cJaMb  becaufe 
the  veflelS  of  a  goat  arc  aflembled  together  in  the'  upper  part  of  the 
throat!— but  they  may  alfo  be  fpeared  like  a  camel,  although  this  me- 
thod be  not  approved,  as  bding  contrary  to  the  J^/wex. - 

^i'^jS         iFaperfon,  having  flain  a  camel  or  cow,' fliouU  find  a  diad  fcctus 
*     "-       '       ■  \  .        .        ^ 
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in  the  womb,  fuch  foetus  b  unlawful,  whether  it  be  covereJ  with  "  «<«  M- 
hair  or  not.  This  is  the  opinion  of  Haneefa ;  and  it  has  been  adopted 
by  Ziffer  and  Hafan  b'm  ZeeySd,  The  two  difciples  maintai.i  that,  if 
the  foetus  be  complete  in  its  fonn,  it  is  lawful ;  (and  Shrfe'i  concurs  > 
with  them  in  this  opinion;)  becaufe  the  prophet  has  ordained  the 
Zahhah  of  a  foetus  to  be  the  Zabbab  o£  the  mother;  that  is  to  fay,  the 
Zahbab  of  the  mother  anfwers  for  that  of  the  foetus  likewife.  Befides, 
the  foetus  is,  in  reality,  a  conftituent  part  of  the  mother,  as  it  is 
Joined  to  her  until  feparated  by  a  pair  of  icii&rs  or  knife,  fublifts  on 
the  lame  food,  and  lives  by  the  fame  breath ;— and  it  is  likewife  con- 
fidered  as  fuch  in  law,  infomuch  that  it  is  included  in  the  fale  (^  the 
mother,  and  is  rendered  free  by  the  emancipation  of  the  mother.  The 
foetus,  therefore,  being  a  condituent  part  oi  the  mother,  it  follows 
that  the  Zabbab  of  the  mother  lerves  alfb  for  it,  when  a  feparate 
Zabbab  is  impra£ticable,  in  the  lame  manner  as  a  wound  in  the  cale 
(Mf  game  lerves  as  a  fubftitute  for  Zabbab.  Haneffa,  on  the  other 
hand,  irgues  that  a  foetus  is  complete  with  refpe^t  to  life ;  that  is  to 
fay, '  that  it  has  a  feparate  exigence,  inafmuch  as  it  no^  furvive  after 
the  death  of  the  mott»r,  whence  it  is  that  a  feparate  Zabbab  is  necef- 
iary,  in  cale  of  its  being  alive.  Moreover,  if  a  po-lbn  deftroy  a  foetus 
be  is  fubje^t  to  a  pecuniary  penalty;  and  the  owner  of  It  may  eman- 
cipate  it  alone,  without  including  the  mother.  It  is  .alio  kwful  to 
bequeath  it  in  legacy,  or  to  leave  a  legacy  to  it.  Befides,  the  ol^e£t 
.of  Z«^«<6  is  to  feparate  the,  blood  from  the  fleOi;  an  objed  which 
■dnoot  be  accomplilhed,  in  the  cafe  of  a  foetus,  by  the  Zabbab  of  the 
mother  alone.  It  is  otherwife  with  refped  to  wounding  game,  as  in 
.diat  cafe  the  blood  is  feparated  60m  the  flelh,  and  though  it  be  in  an 
imperfeA  manner,  yet  as  any  other  mode  is  impra^icable,  it  is  there- 
fore confidered  as  Zabbab,  A  foetus,  moreover,  is  included  in  the 
fale  of  the  mother,  bccaule  the  lale  would  otherwife  be  invalid,  and 
from  this  neceflity  it  is  inchided.  And  it  is  likewife  rendered  &ee  by 
the  manumiflion>of  the  mother,  in  order  that  a  bond-in^t  may  not. 
be  bom  from  a  freed-woman. 
Vol.  IV.  •  L  section. 


d  by  Google 


74  Z  ABB  AH.  JB(»ik  XUf. 

SECTION. 
Of  the  tbingi  ivbich  may  Umfully  be  eaten^  and  ^tbofe  wbicb  may  n<fl, 

AUbeaitsand  All  quadrupeds  that  feize  their  prey  with  theii:  teeth,  and  all 
»reuaUwfZ  hirds  which  feize  it  with  their  talons,  are  unlawful,  the  prophet 
having  prohibited  mankind  from  eating  them. — The  reafon  of  this 
prc^ibition  is  becaufe  man  is  held  particularly, dear,  and  it  is  to  guar^ 
him,  left  by  eating  of  thefe  animals  their  bad  qualities  ought  l?e  com- 
municated to  him,  and  affeft  his  dilpofition. 

Hyenas  and  foxes,  being  both  included  tinder  the  clafs  of  animals 
of 'prey,  are  both  unlawful. — (Shafe'i  maintains  that  they  are  both 
lawful.) — Elephants  and  weafels  are  alfo  accounted  animals  of  prey  •: 
and  pelicans  and  kites  are  abominable,  becaufe  they  devour  dead 
bodies. 


Roolcj  are  Crows  which  feed  on  grain  [rooks]  are  neuter-|-:  but  the  crow 

carrion  crowt  of  the  wildcmcfs  [the  carrion  crow]  and  the  raven,  are  not  lawful. — 
are  MUirful    According  to  Hcmerfa  the  magpie  is  neuter,  hke  poultry ;  although  it 
— Magpieji,     be  iaid  (upon  the.  authority  of  ^Aw  Toofaf)  that  it  is  abamnatedy  be- 
otter.aUiB-*  caufe  k  6xqueatly  eats  dead  bodies.— The  crocodile  and  the  otter, 
^armuU    w*^ps»  ^^^  iri  general  all  infcfts,  are  abominated.    The  afs  and  the 
are  DDiawful.  nmle  are  unlawful,  becaufe  they  arc  prohibited  by  the'prophct. — The 
flefh  of  horfes  is  held  in  abomination  by  Haneefa  and  Mdtik.     Accord- 
ing to  the  two  difciples  and  Sbrfei  it  is  neuter;  iot  it  is  mentioned  in 
the  Hadees  JoSir  that  the  prophet  permitted  it ;   and  fbme  are  c^ 
(pinion  that  the  milk  of  mares  is  alfo  neuter. — According  to  Haneefa, 

•  Arab.  Zo«-N^;  neaniBg,  literally,  frtaturet  which  have  canint  Utib.  The  elephant 
(although  ceruinly  not  a  beaft  ofprty)  is  perhaps  daflcd  with  thofe,  becaufe  of  his  tuQts. 

t  It  is  here  proper  to  remark  that,  in  the  Mii^Jman  law;  there  are  four  graiiacions from 
legality  to  illegrfity.'  I.  fl/JU^  or  pofitivelyiro/*/.  II.  ^«WA^  or.neutcr:  (rfiat  is,  iW»^ 
firmly  and  which  ma;  eitt;erbepurfuedorav<xde(l.]  I^.  A^^rMJ^  or  abQppinable :  (tfatf 
is,  rtprAated,  but  which  i>  nevenhelefs  lawful.)  IV.  Hirmi  orpo^tively  wtJ^i/ii/-  (fi^ 
H,  prMiittd.) 

the 
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the  flefli  of  hares  is  neuter,  becaufe  the  prophet  eat  it,  and  commanded  Haret  ti^ 
his  compauioDs  to  eat  of  it. 

Th£  fleih  and  fkin  d*  all  unlawful  animals  become  pure  after  they 
have  been  killed  according  to  the  laws  of  Zabbah^  excepting  only  mea 
and  hogs.-~-Accotcling  to  Sbi^ei  they  do  not  become,  pure. 

No  animal  that  lives  in  water  is  lawful  except  fifli.    Mdlik  and  a  Noaqnadc 
number  o^  other  learned  men  are  of  opinion  that  all  water  animals  are  fuluccptfiflu 
lawful.     Others  again  fay  that  fea-dogs,  fea-hogs,  and  mair-men,  are 
unlawful. 

Fishes  which,  dying  of  themfelves,  float  upon  the  furface  of  the  ffifcwludi 
water  are  aborhinated.     According  to  Shafe'i  and  M&lik  they  are  neuter.  ihemfelvM 
The  rule  obferved  amongft  our  feft  is  this. — Fiflies  which  are  killed  jl^n^^wr 
by  any  accident  are  lawful,  like  thofe  which  are  caught;  whilft,  on 
the  contrary,  futh  as  die  of  themfelvey  withoot;  any  accident  are  un- 
lawful, like  thofe  which  are  found  floating  on  the  furface  of  the  water. 
There  arc,  however,  different  opinions  regarding  fuch  as  die  of  ex- 
treme heat  cW  cold.    Fiflfes  arid  I6cufts  arc  lawful  without  b«ng  killed 
by  Zabbah. ' 
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Of  UZHEEA^   or  SACRIFICE,        .. 

£^^i3  TT  18  thedutyofeveiy  frceiWij^A«fl»,  arrived  at  the  age  of  matu- 
Vi^EU      X  rity,  to  o^r  a  fecrifice  on  the  EedKirb^^  or  feftival  of  the  fa- 

■  crifice  *,  ivovided  he  be  then  poflefled  of  a  NiJ^  f,  and  be  not  a  tra> 
veller.  This  is  the  opinion  oiHaneefa,  Mobammedt  Zjffer,  apAHt^ani 
and  likewife  that  of  Aboo  Toofafy  according  to  one  tradition. — Accord- 
ing to  another  tradition,  and  alio  in  the  opinion  ofS&afe'if  Sacrifice  i^ 

■        -  .  )  ,■  i. 

*  Thit  feftival  happens  on  the  tenth  of  Zti-hi^i,  and  w^  inftitutetl  to  commepiWM- 

'tion  of  j^abam  haying  offrred  up  hb  fon  ^mmd  at  a  facrificc  to  Goto,  in  cboftqucnce 

■  of  a  viGoii  he  bad.— See  S^i's  KxrSn^  Vol.  II.  p.  312. 

t  Fwtbeuwmitof  3^,  feeVoI.1.  j>.i,ta«7.  ■' • '    • 
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not  an  indifpenlable  duty,  hut^nXylaudabU.  'tahAvet  rqiorts  tlut  in 
the  opinion  of  Haneefa  it  is  indi^n&hle;  whilft  the  two  dlfciples  hold 
it  to  be  in  ^firong  tkgre$  hudable. 

The  «f{eriagof  4  ftcrifice  is  inctimbec*  on  a  aoan  00  account  of  [^|^™' 
himlelft  aod  on  account  of  his  in£uit  child.    This  is  the  opinion  of  nun,  fbr 
Haneefa  in  one  tradition.    In  another  (which  is  recorded  in  the  Z&tir  for  his  infau 
Raw&yet)  he  has  laid  that  it  is  not  incumbent  on  a  man  to  offer  a  ia-  ^''**'^^^ 
cri£ce  for  his  child.— In  iaJQii  according  to  Haneefa  ^xA^hM  Toqp^, 
a  fitther  or  guardian  are  to  oi^  a  facrifice  at  the  expence  (rf'the  child* 
(whece  he  is  poflefied  of  property,)  eating  what  parts  of  it  are  eatable, 
and  idling  the  remaining  parts  that  ace  valuable  in  their  fubfbnce, 
fuch  as  the  ikin,  &c.  Mobamaxd^  Ziffer^  and  Sbefeiy  have  laid  that  a 
&ther  is  to  iaciifice  on  account  of  his  child  at  his  own  expence^  and  not 
at  that  of  the  child* 

The  facrifice  efl^lifiied  for  me  perfen  is  a  goat-;  and  that  for  Theviffia 
feoen^  a  atw  <x  a  camel. — If  a  cow  be  facrificed  for  any  number  of  i,  ^^^^^ 
people  fewer  than  feven,  it  is  hiwful  j  but  it  is  otherwifc  if  iacrificcd  £[.  t*^" 
on  account  c^  aght. — If,  alfo,  in  an  aflbciatioa  erf*  fevcn  p^ple,  the  «DfereD.a 
contribution  of  any  one  of  them  ihould  be  le&  than  aieventh  Ihare,  the 
iacrifice  is  not  valid  on  the  part  cf  any. 

If  a  caaiel  tnat  is  jointly  and  in  an  equ^  degree  the  property  of  An  Miaul 
twp  jnen,  (hould  be  facrificed  by  them  on  thdr  own  account,  it  is  propmvn» 
iawful,  according  to  the  moft  authentic  traditions:*— and  in  this  cafe  ^£5"^^ 
they  irouft  divide  the  flcfli  by  weight,  as  ficfli  is  an  article  of  weight,  See. 
If,  on  the  contrary,  they  diftributc  it  from  conjedural  ieftinEttion,  it 
is  not  lawful;  unlefs  they  add  to  each  fliarc  of  the  fleih  part  of  the 
li«ad,  neck,  and  joints. 

Iraperfonpurchafea  cow,  wittran  inten^Hniu^iGce  it.o«  ,his  oSammf 
«nu>  account,  and  he  afterwai^  admit  fii  others  to  an  affiidatioa  with  [^^j£^ 

him 
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u  iolmi!  him  in  the  ficrificc^  it  is  lawful,— It  is,  however,  moft  advifeabfe 
^^lifice.  *"  t^st  he  affociate  with  the  others  at  the  time  of  purchafe,  in  order  that 
the  facrifice  may  be  valid  io  the  opinion  of  all  our  doflors;  as-othtr-i 
wife  there  is  a  difference  of  opinion. — It  is  related,  from  Haneefay  that 
it  is  abominable  to  admit  others  to  Aiare  in  a  facrifice  after  purchasing 
the  anitnaU'  for^  as  the  purchafe  w^  n^de  With  a  T^V  todevotion» 
the  &leof  itis  therefore  aaabooiiiultioiu 

ci"?t «    ■     Sacrifice  is  not  incumbent  on  either  a  fm-  'mart  or  a  traoefiert 

the  poor  oc     for  j9i)09  Bicktr  and  Omar  FarooJt  did  riot  offet  the  'facrifice  6f  the  Eed 

during  fheir  travels  j   and  it  is,   moreoVfcr,  f^kted  that  yf^  fa(d< 

"  mither  the  pre^h  if^d^j  hw  thtfo^rijke  ofOx'S.^h'are  iHtma- 

•*  hhtm  trceveiitrs"  r  ■     ■  ='■ 

Tl^'in*'  of  The  time  of  the  offering  is  on  the  morning  of  the  dSy  of  the  feftL- 

K.  val ;  but  it  is  not  lawful  for  the  inhabitants  of  a  city  to  begin  the  far 

crifice  until  their  prieft  (hall  have  finiflied  the  occafiohai  prayefd.  Vil- 

;  •  .  la^ets  j  ■  however,  may  begin  after  break  of  day.     The  place,  in  fa£t, 

,  muft  regulate  the  time;    Thus,  where  the  fdace  of  cekbration  is  iri 

fhe  country,  and  the  perfermeri  of  A  refide  in  the  city,  it  is  lawful  to 

begin  in  the  morning  r  But  if  othetwife,  it  muft  be  deferred  until  the 

prayers  be  ended. 

IP  the  viClitn  bt  fiain  aftfcr  th«  pp*J'*r«  of  the  mofque,  zxiA  ^rior  to 
thofe  offtroA  at  the  |^ci  erf  facrificdi,  ii  is  lawful;,  ds  is  likefwift  tK^ 
reverfe  of  this.    ■   -  ■    ■  '  ■ 

■  'SA-CRii^icE:  i^Wfti!  -dming  three  (lays, — tfhat-is,  on  tHe'^ay  bf 
th^feftital;  ^d  on  the'two  tfrffuingdays.-^^-ii^/ is  of 'opinion,  fHa^ 
it  is  lawful  on  the  three  enfuing  days.  The  lacrifice  pf  tht  day  cS'i)^ 
feftival  is,  however,  far  fuperior  to  any  of  the  others.  It  is  alio  law- 
fulto  facrifice  on  thfc  mg^h  of  t^ff  dafysy  ilthoiigh  it'  be  Cbitlidered 
^abominable. — Moreover,  the  offering  of  fecrificfes'te  thefViSa^'i^ 
'6  more 
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(Dore  laudable  thao  the  cuftatn  of  omittiag  them,  and  a^rwards  bcr 
flowing  a^  adequate  fum  upon  the  poor. 

.     If  a  pcrfon  neglaJt  the  performance  of  the  lacrifice  during  the  If  theOcri- 
ftateddajrs,  and  have  pi^evipufly  deteropined  upon  the  offeriog  of  auy  fayed  bfyord 
particular  goat,  fw  inftance ;  or,  being  poor,  have  purchafed  a  goat  **  P^P*'. 
for  tbafi  purpofe  ;-^in  cither  of  thefe  cafes  it  is  incumlsent  on  hjm  to  tim  mail  be 
beftow  it  alive  in  charity,    Bpt,  if  he  be  rich,  it  is  in  that  cafe  in-  durity.  *" 
cumbent  on  him  to  beftow,  in  charity,  a  fum  adequate  to  the  price, 
whether  he  have  purcha&d  a  goat  with  au  intenjt  to  facrilice.  it, 
or  not. 

It  is  not  lawful  to  (acri£ce  aniipals  that.ar*:  blepiiihed, — fuch  as  The  ferifice 
thofe  that  are  blind,  or  lame,  or  fo  lean  as  to  have  ao  marrow  in  thdr  uumaTb '«« 
bones,  or  having  a  great  part  of  their  ears  pr  tail  cut  off.    Such,  bow-  **™"^' 
ever,  as  have  a  great  part  of  their  cars  or  tail  remaining  may  lawfully 
be  facrifi.qed. — Concerning  the  determination  of  a  great  part  of  any 
member,  there  are  indeed  various  opinions  reported  from  ifaneefa.—' 
In  iopat  anirpals  he  hap  determined  it  to  be  the  third ;   in  others  mre 
than  the  third;  and  in  others,  a^in,  only  the  fourth, — In  the  opiuioa 
of  the  two  difciples,  if  more  than  the  half  {hould  regoain,  the  facri£ce 
is  valid ;  aad  this  ojunion  has.  been  adopted  by  the  learned  Abco  Lays, 

If  sffl  animal  have  \o&  the  third  of  its  tail,  or  the  third  of  its  ear,  i><it  %irij^ 
or  eyc-£gbt,  it  may  be  lawfully  facrificed : — but  if,  in  either  of  thefe  n^'^ndc^ 
cafes,  it  (hould  have  loft  taare  tfaan'a  diird,,  the  offering  of  it  is  not  S^^"" 
lawful, — ^Thc  rule  which  our  dodors  have  laid  down  to  difcover  in 
what  degree  the  eye-light  is  impaired,  is  as  fQlloWs.     The  animaj 
muft  firft  be  deprived  of  its  food  for  a  day  or  two,  that  it  may  be 
rendered  hungry ;  and  having  then  covered  the  eye  that  is  impaired, 
food  niuft  be  gradually  brought  towards  it,  from  a  diftance,  until  it 
indicate^  by  feme  emotion,  that  it  has  difcovered  it. — Having  marked 
the  faiticular  fpot  4it  which  xtob&nred  the  food,  and  uncovered  the 

weak 
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weak  eye,  the  perfect  eye  muft  then  be  bound*  and  the  fame  proceis  . 
carried  on,  until  it  indicate  that  it  has  obferved  it  with  the  dcfedive 
eye.  If  then  the  particular  diftance  from  thofe  parts  to  where  the 
animal  ftood  be  meafijred,  it  may  be  known,  from  the  proportion 
they  bear  to  eadi  other,  in  what  degree  the  light  is  impaired. 


Annimd  fj  a  perfbn  facrifice  an  animal  without  a  horn,  it  Is  fawful;- 

honi.orju/,  (b  likewife  where  the  horn  is  broken,  or  where  the  animal  is  mad  or 
»^?be  b^-  caftratcd. — Many,  however,  have  &id,  that  it  is  not  lawful  to  fecri- 
*•**■  ffce  a  madanirnat,  unlefs  it  eat  food,  in  the  iame  manner  as  it  is  not 

lawful  to  ^crilice  a  Gurgem  [the  ofispringof  a  wolf  and  goat]  unkfe  it 
be  ^,  With  re^rd  to- animals  that  want  teeth,  it  is  reported  from 
^Boo  Tooft^  that  they  may  be  lawfully  lacrrficeJ,  provided  they  be 
able  to  chew,— or  (according  to  another  report)  provided  the  grcateft 
©f  their  teeth  be  remaining.  Animals,  however,  that  are  born  with- 
•ut  an  ear  cannot  lawfully  be  facrificed.  What  is  here  laid  refpefe 
fiich  blemifhes  as  may  have  exrfted  in  the  animal,  previous  to  the 
purchafe  of  it ;  for  if  it  be  perfect  at  the  time  of  purchafe,  and  after- 
wards contract  fuch  a  bFemifli  as  to  render  the  facrifice  of  it  anlawfi^, 
and  the  proprietor  be  rich,  it  is  in  tlut  cafe  incumbent  on  hhn  to  iz- 
crificc  another ;  whereas,  if  he  he  poor,  he  may  lawfully  facrifice  the 
fame.  The  reafon  of  this  Is,  that  as  an  offering  is  incumbent  on  a 
rich  man  originally,  and  not  on  account  of  his  purchafe,  the  animal 
therefore  which  he  buys  is  not  particularly  fet"  afide  for  the  ofienng ; 
whereas,  on  the  contrary,  an  offering  not  bong  incumbent  on  a  poor 
man,  except  when  he  pwchafcs  an  animal  with  that  intent,  the  ani- 
mal u>  purchafed  is  therefore  particularly  deftined  for  the  purpofc  :— 
and  accordingly,  our  doAors  hold  that  if  an  animal,  purchafed  with  a 
view  to  be  o^ed,  fliould  die,  it  is  incumbent  on  the  proprietor,  if 
he  be  rich,  to  fubftitute  another,  but  not  if  he  be  poor? — or,  if  the 
animal  be  either  lofl  or  ftolen,  and  the  purchafer,  having  bought  an- 
other, fhould  then  recover  the  firft,  in  fuch  cafe  it  is  incumbent  on  the 
proprietor^  if  he  be  rich,  to  (iicrifice  one  of  thent,  whether  it  be  the 

firft 
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iirft  bought  or  thc-fcCOwJl'but  if  he  be  poor,  he  is  under  an  obligation 

■  to  iflcnfice  both.  ,    •     ^     v  < 

If  it  Aould  happen  that  the  goat,  having  been  turned  over  in  Anyaccident 
order  that  the  facrifice  inight  be  performed,  in  the  ftrugglebreaks  via"im"aVthe 
one  of  its  legs,    in  that  cafe,    provided   the  facrifice   be  immedl-   t'""^.  °^  "•')'* 

O   '  '     J^  ing  IE  Goes 

i  stfelj^baade,  it  is  lawful  and ibfficieht.  .  So  alfo,  Jt  is  lawful,  if  the  ani-   nwinvaiidatc 
mal,  ill  that  fituation,  having  r^eived  any  hurt,  fhould  run  away,  and  '  , 

having  been  immediately  and  without  delay  taken,  Ihould  then  be 
iacrificed.     jlfo>6fl/»mei/ has  likewife  judged  the  facrifice  lawful,  if,  in  Js 

■  this  cafe,  the  animal. fhould  not  be  retaken  until  aftejrfome .delay  :— 
in  cppofition  to  the  opinion  ofAho  Tdofaf. 

It  is  not  lawful  to  offer  a  facrifice  of  any  animal  except  a  camel.  Goats,  ca- 
a  cow,  or  a  goat ;  for  it  is  not  recorded  that  .the.  prophet  or  any  of  his  ^','aione 
companions  ever  facriJiced  others.    Buffaloes,"  however,  are  lawful,  Meiawfil" 
as  being  of  the  Ipecics  of  a  cow.     Every  aninul  of  a  mixed  breed, 
moreover,  is  coniidered  as  of  the  fame  fpecies  with  the  mother. 

TtfE  facrifice  Is  lawful  of  any  animal  of  the  three  fpecies  above  Ageatwhich 
mentioned,  although  it  be  only  a  Soonee  * :  but  not  if  younger ;  fex-  g"  ft^' acri- 
cepting,  however,  a  flieep,  which  may  be  facrificcd  when  a  JuJday^  *"• 
or  (o  young  as  td  have  no  teeth  ;  and  in  this  cafe  our,  dodors  have 
made  it  a  condition  that  the  flieep  be  of  large  ftature,  infomuch  as  to 
have  the  appearance  of  a  Soonee  at  a  Uttle  diftancel     The  period  of 
JudJay  in  Iheep  (according  to  our  doftors)  is  at  the  expiration  of  fix 
months,  and  the  comaiehceraient  of  the  fcvcnth.     The  time  of  Soonee 
in  goats  or  ftieep  is  at  the  age  of  one  year  t  in  cows,  at  the  age  of  two ; 
and  in  camels  at  the  age  of  five  years. 


•  The  flieep  and  the  goat  are  held  to  be  of  the  lame  fpecies. 

"v:oi,.iv-  M 
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If  one  of  If  fcren  perfons  purchafe  a  cow  for  &rifice,  and  one  c^  thent 

ficriScwwL,  afterwards  die,  and  his  heirs  defire  the  other  fix  to  fecrUice  a  cow 

idThdMb*^  on  account  of  tbemfelves,  and  on' account  of  the  dead,  it  is  lawful; — 

requifite  to  whereas,  if  they  iacrifice  it  without  the  content  of  the  heirs  it  is  not 

the  Jkcrifioe.     ,       e  i     ■ 

lawfuL 


If  a  ChriAian,  or  any  perlbn  whofe  otgefl  is  the  flefli,  and  not  the 
£tcriiice,  be  a  ihafer  with  fix  others,  the  iacriHce  is  not  lawful  on  the 
fait  of  any. 

^iwt'^t.  ^^  ^  lawfiil  for  a  pcrlbn,  who  offers  a  facrifice,  either  to  cat  the 

di^o&ltrf'the  flefh,  or  to  beftow  it  on  whomibever  he  pleaies,  whether  ridi  or 
JbTrtSli!^    poor:  andhemayalfolayitupinftore, 

.    It  is  moA  adnfaUe  that  the  third  part  of  the  fleQi  of  ^  facrifice  h? 
beftowed  in  charity. 

It  is  lawful  either  to  beitow  the  &m  of  a  £icr^ce  m  charity^ 
or  to  make  any  uteniil  of  it,  fuch  as  a  bucket,  fieve,.  or  the  like.  It 
is  likewife  lawful  to  tarter  it  for  any  unconfumable  article  that  yields 
profit  in  its  fubAance :— but  it  is  not  allowable  to  l»rter  it  for  any 
thing  confumahU.,  as  vinegar,  and  fuch  like.  Flelh,  in  thefe  refpefts,- 
'  is  confidered  in  the  faipc  light  as  the  fkin,  according  to  the  moA  au- 
thentic traditions. 

If  the  flefti  of  a  facrifice  be  fold  along  with  the  fltin  of  it  for 
money,  or  for  any  thing  that  is  not  profitable  but  in  confumptiott* 
it  is  incumbent  on  the  feller  to  devote  the  price  to  the  poor;  and  the 
^  is  valid. 
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It  Is  not  lawful  to  give  a  part  of  the  facrifice  in  payment  to'  the 
.  butchef. 

It  is  abominable  to  take  the  wod  of  the  viftim  and  fell  it  iKfore 
the  iacrifice  be  performed ;  bilt  not  after  the  facrifice.  In  the  fame 
manner,  it  is  abominable  to  milk  the  viftim  and  fell  the  milk.  ' 

It  is  moft  advifeablc  that  the  perfon  who  offers  the  facrifice  Itmuft  be 
fliould  himfelf  perform  it,    provided   he   be  well   acquainted   with   (^Har, « 
the  method;  but  if  he  fhould  not  be  expert  at  it,  it  is  then  advife-  f^"  P"" 
able  that  he  take  the  affiftance  of  another,  and  be  prefent  at  the 
operation. 

It  is  abominable  to  commit  the  flaying  of  the  vidim  to  a  KitSee,  *  ^''^^" 
If,  however,  a  perfon  order  a  lOtdbee  to  llaj  his  victim,  it  is  lawful,  ployed  to  flay 
It  is  othcrwife  where  a  perfon  orders  a  M, 
to  flay  his  vi£tim,  for  this  is  inadmifliblc. 

If  two  peribns  commit  a  miftake,  each  flaying  the  offering  of  Twoperfoai 
the  other,  it  is  lawful;   and  no  compenfation  is  on  that  account  due  oS^lr'f  ^ 
from  either.     If,  alfo,  having  erred  in  this  manner,  they  fhould  eat  *™  ^y  ^^' 
the  flefh,  and  then  difcover  the  mifbke,  in  this  cafe  it  is  requifitc  makeaam- 
that  theyVanOify  the  aft  of  each  other,  and  facrifice  is  then  fulfilled.  S^"*^" 
If,  on  the  contrary,  they  refufe  to  do  fb,  and  difpute  the  matter, 
each  is  in  that  cafe  entitled  to  take  a  compenfation  for  the  value  of 
the  flefh  of  his  offering  from  the  other,  and  mufl  then  beflow  fuch 
compenfation  in  alms,  as  it  is  a  return  for  the  flefh.  of  his  of&ring: 
and  the  fame  rule  alfo  oUains  where  a  perfon  dejiroys  the  flefh  of  the 
offering  of  another. 

If  a  perfon  ufurp  a  goat,   and  facrifice  it,   he  is  in  that  cafe  Qifeof&cri- 

fice  of  an 
u/arptd  ani- 

M  2  valid;   ""'• 
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valid;  becaufe  upon  paying  the  compenfation  he  ts  held  to  have  been 
proprietor  of  the  goat  from  the  time  of  his  having  ufurpcd  it.  It  i& 
otherwiie  where  a  perfon  facrifices  a  goat  committed  to  him  as  a  de- 
poiit ;  for  this  is  not  valid ;  hecaufe  he  is  obliged  to  compeniate  for 
it  (not  on  account  of  the  animal^  but),  on  account  of  the  Jacrlficey^ 
and  hence  his  property  in  it  is  not  ellabUflied  until  after  he  has 
&crificed  it. 


HEBATJ. 


d  by  Google 


(     85     ) 


H      E      D      A      r      u4. 


BOOK      XLIV. 
Of  KIRAHE.EAT,  or  ABOMINATIONS. 

TH  E  author  of  the  Heddya  remarks  that  our  dodlors  have  dlf-  Difference  of 
agreed  concerning  the  extent  in  which  the  term  Makroch  *  is  c^cnJnTihe"' 
to  be  received. — Mohammed  was  of  opinion  that  every  thine  Makrooh  extent  of  the 
IS  umawrul ;  but  as  he  could  not  draw  any  convincing  argument  from 
the  facrcd  writings  in  favour  of  this  opinion,  he  renounced  the  general 
application  of  unlawfulnefs  with  refpc£l  to  fuch  articles,  and  clafled 

•  Jtf«lrwj&  is  the  participle  palBve  of  Ai(r/i^,  to  ahommatt;   this  word  is  frequently 
taken  in  a  milder  fcnfe;  aiid  may  relate  to  any  thing  imp'oper  or  unbeesming. 

them 
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them  under  the  particular  defcription  of  Makrooh^  or  abominable. — It 
is  recorded,  on  the  other  hand,  from  Haneefa  an<i  Aboo  Toofaf,  that 
Makrooh  applies  to  any  thing  which,  in  its  qualities,  nearly  approaches 
to  unlawful^  without  hcia^  aduaily  fo,— This  article  is  comprehended 
uiidcr  a  variety  of  heads  or  fedions. 


S  E  C  T.    L 
Of  Eating  and  D&ikkzng» 


Itiiabomm-  Haneefa  Iws  faid  that  the  flcfli  and  milk  of  an  afs,  and  the  urine 
the  fldh  or  of  3  camcl,  are  abominable.— According  to  ^oo  Toofrfxh^  urine  of  a 
miUt^'rf  an*  c*™^!  ^^7  ^6  taken  as  a  medicine ;  but  with  refpeft  to  milk,  it  is  a 
-/i.ortotake  fecrction  from  the  blood,  and  is  therefore  fubjcftto  the  fame  rule  with, 
xami,  uDieri   the  flefli  of  the  animal  from  which  it  is  ^odoced. 

medicinally  i 

JeiJ Vw^r  '^  ^*  "°*  allowable,  either  to  men  or  women,  to  ufe  a  veflel  of 
Jiv*r,  gold  or  filver  in  eating,  drinking,  or  in  keeping  perfumes ;  becaufe 

the  prophet  has  faid,  with  refpei^  to  any  perfon  who  drinks  out  of  a 
veffel  of  filver  or  gold,  that  "  the  fire  of  hellJhaU  enter  into  bis  beliyC* 
and  it  is  ^fo  related,  that  a  perfon  having  brought  water  for  ^boo 
Hareera  in  a  filver  veflel,  he  refuied  to  drink,  dedaring  that  the  pro- 
phet had  prohibited  him  from  drinking  out  of  fuch  a  veflel.  The  pro- 
hibition, therefore,  being  eflablifhed  with  rcfpeO:  to  drinking,  it  fol- 
lows that  the  rule  extends  to  the  ufing  of  oils,  and  fimilar  articles,  that 
being  in  effedl  the  fame  with  drinking,  fmce  in  both  cafes  the  ufe  of 
a  vefTel  of  gold  or  filver  is  induced,— whence  it  is  that  the  ufe  of  a 
golden  or  iilver  fpoon  is  abominable,  as  alfo  the  ufe  of  a  filver  or 
7  golden 
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golden  bodkin  fpr  drawing  antimony  along  the  eye-lids,  or  of  boxes 
•  for  holdmg  antimony,  or  any  other  thing,  made  of  thofe  metals. 

The  ufe  of  veflels  of  l^d,  glafs,  cryftal,  and  agate,  is  permitted,  it  is  aJlow- 
Sht^ei  maintains  that  thofe  are  abominable,  becaufe  they  refemble  gold  "effe"  of ' 
or  fUver  in  point  of  fplendor.  ImuP'^m 

agacej 

It  is  allowable,  according  to  Haneefa,  to  drink  out  of  an  wooden  or  to  drink 
veffel  ornamented  with  filver,  provided  the  particular  part  to  which  orride"^n' 
the  lip  is  applied  be  void  of  it.    In  the  fame  manner,  alfo,  it  is  per-  *  ^^^^>  q' 
mitted  to  ride  upon  a  iaddle  interwoven  with  iilver,  provided  the  fpace  cEuiroribpha, 
allotted  for  the  feat  be  plain ;  and  this  rule  likewifc  holds  with  relpcft  wi^'gold  or 
to  a  couch  or  fopha. — According  to  Aboo  Tooprf^  on  the  contrary,  all  *'""* 
thofe  are  abominable.— From  MobammeJ  there  are  two  traditions  on 
this  point ;  one  correfponding  with  the  opinion  of  Haneefa,  and  the 
other  with  that  of  J^oo  Too/of,    Aitet  the  fame  manner  they  have 
difagreed  concerning  the  ule  oS  a  veffel  or  cbatr  adorned  both  with 
gold  and  filver;  concerning  fwords,  mofques,  frames  of  glafles,  and 
books,  when  they  are  ornamented  either  with  gold  or  filver ;  and  alfo 
concerning  fUrrups,  bridles,  or  cruppers  of  that  defcription.— Thefe 
£fTerenpes  of  opinion,  however,  exift  only  where  the  gold  and  filver 
is  fb  applied,  in  any  ci  thefe  cafes,  that  it  is  to  be  feparated  only  by 
meuis  of  fome  difficult  prbcefs :  but  the  gilding  of  things,  either  with 
gold  or  filver,  in  fuch  a  manner  as  to  require  art  to  feparate  it,  is 
nnanimoufly  allowed.— The  argument  of  the  two  difciples  is  that  the 
ufe  of  one  part  of  a  veffel  includes  the  ufe  of  the  whole ;   wherefore 
they  hold  it  equally  abominable  as  if  tl(e  part  applied  to  ufe  were  like- 
wife  of  gold  or  filver.    Hatuefa,  on  the  other  hand,  argues  that  orna- 
ments of  gold  or  filver,  when  not  applied  to  ufe,  are  me^-ely  appendages, 
and  tharefbre  not  to  be  regwded;  whence  the  ufe  of  the  article  is  al- 
lowable, in  the  fame  manner  as  wearing  a  garment  which  is  trimmed 
wkh  filk.  Of  a  ring  which  has  a  piece  of  gold  fet  in  it. 
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TTie  informa-  If  a  perfon  fend  his  fervajit,.  or  a  hireling,  being  a  A/(7?-/a«,  to 

fijtl  nwy  be    pufchafe  meat,  and  lie  purchafe  meat  accordingly,  and  acquaint  hia 

'^'T.'''dt*th    '"^^^r  ^'i^t  ^^  had  bought  it  fron^'a  few,  zChrjJiian,  or  zMuJfulman^ 

laMtLlni^fi  rf  it  is  lawful  for  him  [the  mafter]  to  eat  the  food  fo  purchafed ;  becaufe 

food,  the  word  of  an  iniidc^l  is  creditable  in  all  matters  of  a  terhporal  nature, 

as  he  is  prefumed  to  be  poflcfle(l  of  reafou,  and  falfehood  is  prohibited 

ill  his  religion :  befides,  there  is  a  neceffity  for  beheving  his  affertion 

ill  temporal  concerns,  from  their  frequent  occurrence.  ■  If,*  on  the 

cgntrary,  the  fervant  inform  his  mafter,  that  "  he  purchafed  the 

*'  meat  from  an  infidel  who  is  not  a  fcripturift,  and  it  was  flain  by 

*'  one  who  was  neither  a  fcripturift  nor  a  Mujfulm^i^*  it  is  in  that 

cafe  unlawful  for  the  mafter  to  eat  the  flefh  fo  purchafed;  for  as  the 

word  of  an  infidel  is  credited  with  refpeft  to  the  legality  of  meat,  it  is 

credited  with  relpe<5l  to  the  illegality ^  \x\  a  fup^rior  degree^ 

K  prefent  If  a  flave,  either  male  or  female,,  or  an  ia^nt,.  HiQuld  C!u;iy  io/ff^ 

«Med'by^he  thing  to  a  perfoD,  faying  *' fuchanone  has  fent  this  to  youas-.a-prc-- 

hands  of  a      »*  fent,"  in  that  cafc  the  pcrfon  may  juftly  Credit  tly  in|bnnation,  OS 

ijifant.  it  is  a  frequent  cuftom  to  fend  prefents  by  fuch  n^filengcrs.    In  the 

fame  manner,  if  either  of  thefe  ftiould  intimate  to  a  Have  that  his 

.mafter  had  given  him  a  licence  to  trade,  he  is  allowed,  accordingly,  to 

accept  of  it ;  becaufe  it  is  perhaps  impoftible  for  them  to  bring  ,wit- 

nefles  to  atteft  the  intention  of  the  mafter,  whence,  if  their  ^^Qrd 

were  not  credited,  it  would  occaOon  an  obftruftion  to  buftnefs,  and 

an  unneccflary  reftraint  amongft  mankind. — It  is  related,  in  the  yama 

Sagheer^  that  where  a  ilave  girl  comes  to  a  perfon  and  fays,  "  my 

*'  mafter  has  fent  mc  as  a  prefent  to  you,"  it  is  lawful  for  that  perfoa 

to  accept  of  her. 

The  word  of         jjj  all  temporal  concerns  the  word  of  a  reprobate  *  may  be  taken; 

•  Arab.  Fafik,  in  oppofition  to  Adilt  i.juft  or  upright  perfon. — The  diftmftion  between 
thefc  terms  has  been  fully  explained  eUewhere. 

but 
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bat  in  matters  of  a^/nV»fl/ nature  the  word  of  an  upright  man  only  is  maybeufcen 
to  be  credited.  ■    The  reafon  of  this  diftinaion  is.  that  affairs  of  a  tern-   ^{S^ 
poral  nature  are  of  frequent  occurrency  amongft  every  fe£t  of  men  j   ooiin>>/fH«/ 
whence  if,  in  the  tranfaflion  of  them,  any  thing  more  than  maturity 
of  age  and  fanity  of  ifttelletS  (fuch  as  integrity,  &c.)  were  required, 
it  would  occalion  a  reAriftion  in  bufinefs ;    to  obviate  which,  the 
word  of  one  perfon,  in  fuch  cafe,  is  creditable,  whether  that  pcrfou 
be  virtuous  or  diflbiute,  a  Mujfulman  or  an  infidel,  a  man  orawortian. 
Concerns  of  a  fpiritual  nature,  on  the  contrary,  are  not  of  fuch  fre- 
quent occurrency;  hence  it  is  requifite  that  in  relation  to  them  a 
greater  caution  be  ufed.    The  word,  therefore,  of  none  but  an  up- 
right Mujfulman^  is  admiflible  in  fpiritual  matters;  becaufe  an  unjuft 
man  lies  under  a  fufpicion  of  falfehood ;  and  an  infidel,  as  not  follow- 
ing the  LAW  himftlf,  has  no  right  of  enforcing  it  upon  others.    The 
cafe  is  different  with  refpeft  to  temporal  matters;  for  an  infidel  is  per- 
mitted to  refide  in  a  Mujfuhrum  territory  purely  on  account  of  his  tem- 
poral bufincfi,  for  which  he  would  be  incapacitated  if  his  word  in 
temporal  matters  were  to  be  rejefted.     From  this  neceffity,  therefore, 
credit  is  given  to  it.— A  perfon,  alfo,  whofe  charader  is  unknown,  is  andtlierame 
confidered  in  the  fame  light  as  an  unjufl  man  or  reprobate ;  and  his  \^^°^. 
word  relative  to  matters  of  faith  is  inadmiffible.     It  is,  however,  re-  "^^r, 
lited  in  the  Z&hir  Rirwdyet,  that  fufpicion  and  probable  conje&ure  are 
the  grounds  on  which  it  is  lawful  to  determine  in  this  point ;— in  other 
words,  pra£tice  muft  accord  with  the  conjedure  which  appears  moft 
^robaWe  or  beft  fupported.     There  is  alio  another  tradition  from  Ha- 
tmfa,  that  the  word  of  a  perfon  of  unknown  charafier  may  be  be- 
lieved in  matters  <^a  fpiritual  nature. 

The  word  of  a  freeman  or  flave,  whether  male  or  female,  is  ad-  The  word  of 
mitted  in  fpiritual  concerns,  provided  they  be  upright  • ;  for,  in  con-  ^rfo^'whe 
Sequence  of  integrity,  veracity  proponderates ;  and  this  is  a  caufe  of  ^"  freeman 

*  Arab.  AMli  in  oppofition  to  Fifii. 
Vol,  IV.  N  belief. 
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be  raken  in  belief.— It  is  to  be  obfcrved,  that  what  was  before  related,  of  licencing 
^ritual  mat-  ^  ^^^^  j^  trade,  fending  prefents  and  mcflages,  and  the  like,  are  of 
the  clafs  of  temporal  matters ;  as  is  alfo  the  invefting  of  another  with 
the  power  of  agency. — luformation,  on  the  contrary,  concerning  the 
impurity  of  water  (for  inftance)  is  a  matter  of  a  fpiritual  nature.  la 
this  inftance,  therefore,  if  the  former  be  an  upright  Mujfulman,  the 
perfon  who  receives  the  information  is  at  liberty,  ill  performing  his 
purification,  to  fubftitute  fand  for  the  water,  iii  the  manner  of /^kot- 
inim  *,  and  muft  not  perform  it  with  the  water. — If,  on  the  contrary, 
the  informer  be  a  profligate,  or  of  unknown  chamber,  it  is  incumbent 
on  the  perfon  who  receives  the  information  to  confider  the  matter  de- 
liberately; when,  provided  he  conclude  the  infcwmcr  to  be  a  perfoa 
of  veracity,  he  muft  perform  teyummm  inftead  of  ablution. — (In  this 
cafe,  however,  he  ftiould  ufe  the  precaution  of  firft  pouring  out  a 
little  of  the  water,  and  may  then  perform /^w/wmiw;  whereas,  if  the 
informer  be  of  an  upright  charafler,  as  there  is  in  that  cafe  no  fuf- 
picioQ  of  falfehood,  the  pouring  out  the  water  by  way  of  precaution,. 
■  is  entirely  unneceflary.)— If,  on  the  contrary,  the  refult  of  his  re- 
flexion be  that  the  information  was  fiJfe,  he  muft  perform  ablution^ 
but  not  teyummim  with  the  water.  This  is  what  the  kw  enjoins ;  but 
in  this  cafe  alio  it  is  a  requifite  precaution  that,  after  ablation,  he  per- 
form teyummim^  as  the  judgment  he  has  formed  in  this  cafe  is  entirely 
from  ccHijefture,  It  is  alfo  to  be  obferved  that  legality  and  illegality 
are  confidered  as  of  a  fpiritual  nature  where  they  affeft  not  the  pr<h- 
ferty  of  any  perfon.  Where,  on  the  contrary,  the  teftimony  of  one 
upright  perfon  tends  to  injure  the  property  of  another,  it  is  not  in 
fuch  cafe  of  any  weight ; — as  where,  for  inftance,.  an  upright  perfoiv 
teftifies  that  a  certain  perfon  has  married  his  own  fofter-flfter ;  in 
which  cafe  his  teftimony  is  not  creditable,  as  tending  to  hurt  the  pro- 
perty of  the  hufljand,  inafmuch  as  he  would  be  deprived  of  the  effefls. 
of  the  woman,  to  which  the  marriage  had  entitled  him; — or  where  & 

*  For  a  further  explatution  of  this,  fee  Vol^  I,  p.  295. 
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peribn  informs  another,  who  had  purchafed  a  flave-girl,  that  fhc  is  his 
own  fofter-fifter,  or  that  flie  is  a  free  woman. 

If  a  perfon  be  invited  to  a  marriage-feaft,  and,  upon  going  there.   It '»  laudable 
obferve  the  company  to  be  engaged  in  wanton  amufement,  or  in  fing-   invitation  to 
ing,  ftill  it  is  laudable  in  him  to  fit  down  and  partake  of  the  entertain-  *  "naj^'ge- 
ment ;  for  the  acceptance  of  fuch  invitation  is  ftriftly  orthodox,  as  the  wiih'ftanding 
prophet  has  faid,  *'  wSo/oever  refujes  an  imjitation^    is  certainly,  not   "amieTwhidi 
**  obedient  to  me." — He  is  not,  therefore,  to  leave  the  entertainment  1?"J','''  P"^" 
on  account  of  any  irregularities  committed  by  others ;    in  the  lame 
manner  as,  at  the  ceremony  of  a  funeral  prayer,  a  perlon  is  not  to 
abfent  himfelf,  although  people  hired  for  the  purpofe  of  lamentation 
may  there  be  prelent. — If,  however,  he  have  power  to  prohibit  thefe 
irregularities,  it  is  incumbent  on  him  to  exert  it :  but  if  he  poflefs  not 
fuch  power,  he  muft  then  remain  with  patience.— This  is  where  the 
perfon  invited  is  not  a  Mooktidda  *,  or  holy  man ;  for,  if  fuch  a  perfon 
Ihould  be  prefcnt  and  have  it  not  in  his  power  to  rcftrain  thefe  irregu- 
larities, it  is  then  incumbent  on  him  to  withdraw,  as  his  prefence  in 
iuch  a  place  ^ews  a  relaxation  of  religion.    If,  alfo,  irregularities  be 
committed  during  the  time  of  eating,  it  is  improper  that  any  perfon 
ihould  remain  there,  whether  he  be  ^Mooktidda  or  not;  God  having 
prohibited  us,  in  the  Koran,  from  fitting  in  company  with  the 
wicked.    All  this  proceeds  on  the  fuppofition  of  the  invited  perfon 
being  a£tually  prefent  at  the  marriage- feaft,  before  he  is  aware  of  thofe 
irregularities ;  for  if  he  be  pfevioufly  aware  of  fuch  irregularities  being  ?"•*»  *?^ 
prafticed,  it  it  is  incumbent  on  him  to  ftay  away,  whether  he  be  a  ■>«  known 

,-    ,   .  ,,,  ,.  ./.  J  J^  beforehand. 

Mooktidda  or  otherwife. 

*  Literally,  an  txtmplary  perfon,  as  being  eminent  for  UaQatj  of  charafter, — n4ienc« 
Ae  term  is  applied  to  priefts,  or  other  perTons  who  cxercife  a  holj'  officc^The  Pirfians 
term  fudi  a  perfon  a  Ptifinuat  or  tat  wh  kadi  tbt  toaj. 
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SECT.    n. 
Of     Dress. 

d^^lL  fifk  ^  DRESS  of  filk  is  not  lawful  for  men;  but  women  arc  permitted 

but  mm  muft    to  Wear  it ;  for  it  is  related  by  feveral  of  the  cmnpanioas  of  the  pro- 
'  phet,  of  whom  was  Alee  in  particular,  that  cKie  day  the  prophet  ap- 

peared with  a  piece  of  filk  in  one  hand,  and  of  gold  in  the  other,  and 
laid,  **  Both  tbefe  are  prohibited  to  the  men  ^my  tribtf  iut  are  lawful 

**   to  the  WOMEN." 

farther  than  A  SMALL  quantity  of  filk,  fuch  as  three  or  four  fingers  breadth, 

ly  »mmn-n'  "^  ^  ^  fringe  or  border  to  a  garment,  or  applied  to  any  fuch  purpofe, 
is  allowable ;  becaufe  it  is  related  that  the  prophet  prohibited  the  wear- 
ing of  filk,  excepting  a  ihred  of  the  breadth  of  three  or  four  fingers  in 
a  garment;  and  it  is  moreover  related,  that  the  prophet  wore  a  robe 
with  an  edging  of  filk  to  it. 

A/»*«^  According  to  Haneefoy  it  is  allowaUe  to  make  a  pillow  of  filk, 

■M«|  and  to  deep  upon  it.    The  two  difciples,  on  the  contrary,  hold  this 

to  be  abominable ;  and  the  fame  difference  of  opinion  obtains  concern- 
ing making  curtains  of  filk,  and  hanging  them  upon  doors.  The  ar- 
guments of  the  twodifciplcs  on  this  point  arc  twofold.  First,  the 
ufe  of  filk  in  general  is  profcribed  by  the  prophet.  Secondly,  the 
making  pillows  and  curtains  of  filk  is  a  cuftom  of  the  proud ;  and  the 
imitation  of  fuch  is  forbidden.— The  argument  of  .Hiiw^,  oa  the 
other  hand,  is  that  the  prophet  fat  upon  a  pillow  of  filk ;  and  that  there 
was  one  laid  upon  the  fopha  of  Abdoola  Ibn  Abbh. 

It 
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It  is  allowed  to  warriors,  in  the  opinion  of  the  two  difciples,  to  vii.»dn/io( 
wear  a  drefs  of  filk  or  fattiii  in  the  time  of  war ;  because  there  is  a  tra-   on, 
dition,  recorded  hyShaaby^  that  the  prophet  permitted  the  wear  of 
Jilk  during  the  time  of  battle.     Moreover,  it  is  in  a  manner  ncceflary,  • 

as  being  beft  adapted  to  counterad  the  hard  profTure  of  armour,  and 
tending  to  excite  horror  in  the  eyes  of  the  enemy.  Haneefa^  on  the 
contrary,  holds  this  to  be  abominable,  becaufe  the  traditions  which 
point  out  its  illegality  are  abfolute,  without  diftingaifhing  between 
any  particular  period  or  junfture,  fuch  as  war,  or  the  like;  and  the 
neceflity  may  be  anfwered  in  a  drefs  of  Makhloot^ — that  is,  having 
the  woof  of  filk,  and  the  warp  of  any  thing  clfe.  Befidea,  filk,  and 
every  other  thing  that  is  profcribed,  becomes  allowable  in  no  cafe  but 
that  of  neceflity ;— and  with  refpeft  to  the  tradition  recorded  hjShaaby, 
it  alludes  to  a  drefs  oi  Makhloot, 

A  GARMENT  of  cloth,  the  woof  of  which  confifts  of  {ilk,  and  the  orof  muted 
■warp  of  any  thing  clfe,  fuch  as  wool  or  cotton,  is  allowable  to  wear         "       ■  ' 
during  war,  becaufe  of  its  being  neceflary :  but  it  is  abominated  at  any 
other  junfture,  becaule  then  there  is  no  neceflity  for  it.    The  fame 
rule  alfo  obtains  with  refpe£l  to  cloth  of  which  the  warp  is  iilk  and 
the  woof  wool  or  cotton ;  and  for  the  lame  reafon. 


SECT.    lU. 
<y   Ornaments. 


Men  are  prohibited  from  the  ufe  of  ornaments  of  gold,  fuch  as  Men  are  net 
rings,  and  the  like,  becaufe  of  a  faying  of  the  prophet  to  that  effiift.  men»o^oid 
Ornaments  of  filver  are  likewife  unlawful;  becaufe  filver  is,  in  effeiS,   «*'"', 
tkve  fame  as  gold.     An  exception,  however,  is  made  with  refpe£t  to 
7  fignet 
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except  on  fignct-rings,  girdlcs,  or  fwords;  the  ufe  of  (ilver  iii  ornamenting 
5frfTM?S'  *^°*^  ^'"S  approved. — ^In  the  Jama  Sagheer^  it  is  related  that  fihcr 
fword*.  rings  only  fliould  be  ufcd ;    whence  it  may  be  inferred  that  rings  of 

ilone,  iron,  or  brafs,  are  forbidden.  It  is  alfo  related,  that  the  pro- 
phet, on  feeing  a  ring  of  brafs  upon  the  finger  of  a  man,  faid,  **  / 
**  perceive  tbefmell  of  an  image  ;"  and  again,  that  having  feen,  upon 
the  finger  of  another  perfon,  a  ring  of  iron,  he  fpoke  to  him  thus, 
*'  I  fee  upon  your  finger  the  ornament  of  the  people  of  <6^//."— What  is 
here  faid  refpefts  the  circular  hoop,  and  not  the  fitting  or  beaxel  of 
the  ring.  Hence  it  i*  lawful  that  the  fetting  be  of  ftone.  It  is  pro- 
per, however,  that  men,  in  wearing  rings,  turn  the  fetting  or  bea^ 
zel  towards  the  pahn  of  the  hand,  and  women  otherwife,  becaufe, 
with  refpeft  to  them,  rings  are  confidercd  as  ornaments. — Sovereigns 
and  judges,  moreover,  wear  rings,  only  as  having  occafion  to  feal 
with  them;  but  .with  refpe£l  to  other  people,  it  is  moft  advifeable 
that  they  never  wear  rings,  as  a  like  reafon  does  not  operate  with 
them. 

■Hie  feniiig  If  a  piece  of  gold  be  inferted  in  the  fetting  of  a  ring,  it  is  allow- 

be  of  gold,      able;  for,  in  that  cafe,  the  gold  is  only  a  dependant  on  the  ring,  in 
the  fame  manner  as  a  ihred  of  fdk  upon  a  garment. 

Goidisnotto         It  is  forbidden,  in  the  opinion  oiHaneefa.,  to  bind  the  teeth  *  with 

cafcsof  rwe^  a  thread  of  gold.     Mohammed^  on  the  other  hand,  maintains  that  this 

fiiver**'H*      pradice  is  unobjeftionablc.     Of  Aboo  Toofaf  there  are  two  opinions 

fwer equally     recorded;   one  correfponding  \vith  the  opinion  oi Haneefa^  and  the 

other  with  that  of  Afc;6(W7W7W(/.     The  two  difciples,  in  fupport  of  their 

opinion,  quote  the  cafe  of  yfrj^a  the  fon  of  .^i^A/,  who,  having  loft 

his  nofe  by  a  wound  he  received  at  the  battle  of  Goolab.,  made  a 


*  This  poflibly  means  vriiere  a  fufptfitUitus  tooth  is  placed  in  die  head  to  lupply  die 
lols  of  one. 
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falfe  one  of  filver,  which  occa6oning  a  very  ofTenfive  fmell,  the  pro- 
phet commanded  him  to  make  another  of  gold.  The  argument  of 
Haneefa  is,  that  gold  is  in  its  nature  unlawful,  whence  the  ufe  of  it  is 
allowable  only  in  a  cafe  of  neceffity;  aiid  as  the  neceffity  may  in  ge- 
neral be  equally  well  anfwered  by  fubftituting  filver,  gold  therefore 
remains  fubjeft  to  its  original  ftate  [of  prohibition:]  this ■  neceffity, 
however,  could  not  be.  anfwered,  in  the  cafe  of  ^rj^a,  butbyafub- 
Aitution  of  gold,  becaufe  of  the  filver  o'ccafioning  a  naiifeous  fmell. 

It  is  abominable  in  any  pcrfon  to  clothe  his  infant  child  in  a  drefs  Infanti  moXt 
offilk,  with  ornaments  of  gold ;  for,  fince  that  drefs  is  proved  to  be  tuouflyappa^ 
prohibited  to  men,  they  are  confequently  forbidden  to  drefs  others  in  it ;  "^^^' 
in  the  fame  manner  as  it  is  unlawful  to  give  wine  to  drink,  becaufe  of 
the  illegality  of  drinking  it. 

The  cuftom  of  keeping  handkerchiefs,  as  is  frequently  prafliced,  Vwn  ftpw- 
is  abominable.     Many,  however,  hold  that  it  is  allowable,  if  done  notaUowabic^ 
from  motives  of  neceffity.     This  is  approved ;  for  the  prance  is  abo- 
minable only  when  done  oftentatioufly,  in  the  fame  manner  as  the 
mode  of  Atting  with  the  knees  on  a  line  with  the  chin,  and  the  hands 
folded  round  the  legs  *. 

It  is  allowable  to  bind  the  finger  with  a  ftring,  or  a  ring,  with  a 
view  to  aid  the  memory  concerning  fome  bufinefs  relative  to  another 
perfon. 

*  Meaning,  that  when  a  perTtMi  fits  m  the  maimer  fo  deicribed,  from  oftentatioh,  it  i» 
abomioable^  but  that  it  is  aUowable  when  done  with  a  view  to  obtain  left. 
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SECT.    IV. 


X)f  the  Commerce^ /*£  Sexes;   and  ^looking  at  or  touching 
any  Per/on, 


Men  mtift  It  is  not  permitted  men  to  look  at  ftrangc  women,  except  in  the 

Orange  WO'    6ice,  and  palm  of  the  hands,  which  is  allowable,   becaufe  wtn&ont 

in**efiwer    *>"'ig  frequoitljr  concerned  in  bufinefs  with  men,    fuch  »  giving, 

^''^'  taking,  &c.  it  would  thef  efore  fubjed  them  to  great  inccmvenience  if 

thefe  parts  were  veiled,  whence  there  is  a  neceifity  for  leaving  tbettt 

or  foot.  bare. — ^It  is  reported,  from  Haneefa,  that  it  is  allowable  to  lo(^  at  the 

feet  of  a  woman,  becaufe  of  there  being  (ometimos  occafion  for  it. 

f  ran  AboQ  7o^/^ there  is  a  tradition  that  the  feeing  of  the  flioulder  is 

Ijkewife  allowed ;  becaufe  that,  from  the  influence  of  cuitoro*  it  lA 

left  expofed.     If,  however,  a  man  be  not  fecure  from  the  impnlfe  d[ 

luft,  it  is  not  allowable  to  look  even  at  the/AV  of  a  wonan^  elcejA  in 

cafes  of  abfolute  nece^ty. 

Amii<ir  It  is  not  lawful  for  a  man  to  touch  the  hand  of  ft  Grange  wattiui, 

vmtimth  %  notwithiilanding  he  have  a  cont-roul  over  his  luA;  becaufe  the  pfopbet 
^ge  wo-  jj^g  j-jjj^  ((  wboforuer  toucbeth  afirange  womanf  Jhall be  fc(a'chtdin  fht 
**  bandwhb  bot  cinders  on  tbe  day  of  judgment,^" — This,  however, 
proceeds  on  a  fnppofitiou  of  the  woman  being  young';  for  if  ihe  be 
old,  infomuch  as  to  be  infenfible  to  luft,  in  that  cafe  it  is  lawful  to 
touch  her  at  the  time  of  falutation.  The  cafe  is  (imilar  where  the  man, 
.b«ng  old,  is  infenGble  to  patHou  himielf,  and  not  fuch  as  to  excite  it 
in  the  woman  he  touches. 
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It  i$  lawful  to  touch  or  look  at  a  young  girl  infcniiWe  of  the  car-  ^  f'"*'*  in- 
oal  appetite ;  as  ia  that  cafe  there  is  do  appfchenfioa  of  iedu^tion.         touched  or 

loolced  at. 

A  KAzEB  may  look  in  the  face  of  a  ftrange  woman,  when  he  ^"^  "?  /* 

.  n  o  '  obferved  by 

panes  a  decree  upon  her,  notwithftanamg  there  be  an  apprehenfion  of  a  magiftrate 
iuft ;  becaufe  he  is  under  a  neceffity  of  ib  doing,  for  the  purpofe  of  JJ,'  ^ome^n, 
expediting  his  decrees,  in  order  that  the  rights  of  mankind  may  fuftain  ^^^^^  ^udMtl 
no  injury. — ^Witneffes,  alfo,  are  under  the  fame  neceflity,  in  order  capacity;— 
to  their  giving  evidence;  and  hence  it  is  lawful  for  them  likewife  to  M/i/ 
look  in  the  face  of  a  ftratige  woman,  where  they  are  defirous  of  giving 
evidence  concerning  her.— With  refpeft,  however,  to  looking  merdy 
i/t  oTiUr  to  bear  tefiimony,  it  is  certain  that  this  is  not  aUowaUe  where 
there  Is  any  appreheniion  of  luA,  fince  others  might  be  found  free 
ftom  iiicb  influenoe;  which  argmneot  does  not  apply  at  the  time  of 
uSuM^  grwtg  evidence. 

A  MAN  may  without  blame  look  on  a  womao  whom  he  has  an  A  woman 
inclination  to  marry,  notwithftanding  he  knows  that  it  will  inflame  edacwichm 

ha*  viewtomai^ 

is  panion.  riage. 

A  PHYSICIAN,  in  adminiftering  to  a  Arange  woman,  is  permitted  Unieitofie 
to  look  at  the  part  affe6ted.    It  is,  however,  moft  advifeable  that  he  ^^!^fei.J^ 
inftru£t  another  woman  how  to  a|q>ly  the  reraody,  as  the  circumftance  5«w"i»«'g 
of  an  iadividuai  of  oae  fex  looking  at  another  of.  the  &me  is  of  Jefs 
oonfequence.     If  he  flioald  not  be  able  to  procure  a  fit  wanaii  to  in- 
ftnft£t,  it  is  in  that  cafe  iacmmbeait  on  him  to  cover  all  the  members  of 
the  woman,  leaving  expofed  only  the  particular  part  afFe£ted,  when 
he  may  look  towards  it ;   refraining,  from  it  however  as  much  as  is 
-poffible,  fince  any  thing  the  fufferance  of  which  is  prompted  by  ne- 
ceffity, ought  to  be  exercifed  with  as  much  reftri^ion  as  the  circum- 
ftanccsof  the  cafe  will  admit.— In  the  fame  manner  alfo,  it  is  lawful 
for  a  man,  in  adminiftering  a  glyfter  to  a  man,  to  look  at  the  proper 
part. 
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A  IBM  may  One  man  may,  without  blame,  look  at  any  part  of  another,  ex- 

any'part'of     ^^P*  ^^"^  beneath  the  navel  up  to  the  knee ;  becaufe  the  prophet  has 

anothcrinan,  {i{d,  **  the  ttakedfiefs  of  a  jnati  ts  Jrom  the  navel  to  the  knee"  and  as^ 

nakednefa.      hi  another  tradition,  it  is  faid,  **  from  beneath  the  navel"  it  may 

thence  be  inferred  that  the  navel  is  not  included,  but  that  the  knee  is 

fo. — Still,  however,  in  this  a  gradation  is  obferved;  for  the  expofure 

of  the  knee  is  of  lefs  conlcquence  than  that  of  the  thigh,  as  on  the 

other  hand  the  expofure  of  the  thigh  is  not  fo  bad  as  that  of  the  fofit'rue 

nakednefs,  or  genitals ;   wherefore  a  perfon  is  to  be  reproved  mildly 

when  he  leaves  his  knee  bare;  to  be  treated  more  harfhly  when  he 

covers  not  his  thigh ;  and,  in  the  cafe  of  expoAng  his  g^itals,  muft  be 

compelled  by  punifliment  to  cover  them. 

Every  part  of  a  man,  which  it  is  proper  for  another  to  look  at, 
may  likcwife,  without  blame,  be  touched  by  him;  for  the  fight  and 
the  touch  of  thofe  parts  of  a  man  which  are  not  nakednefs  arc  conii- 
dered  in  the  fame  light. 

A  iw*Mr»  Women  may  lawfully  look  at  a  man,  except  in  the  fpace  from  the 

look  It  any    navel  to  thc  knee ;  provided,  however,  they  be  fecure  from  lull ;  for 

Mcept  \b*"  ™^"  ^^^  women  are  confidered  as  alike,  in  looking  at  parts  not  private, 

nakedneft,      the  fame  as  in  looking  at  a  drefs  or  a  quadruped.     (In  the  M^foot^ 

.  be  free  from    Under  the  head  oi Hermaphrodites^  it  is  related  that  a  woman  looking 

'"'^'1  at  a  ilrange  man  refembles  a  man  looking  at  his  female  relation,  in 

which  cafe  it  is  unlawful  that  he  look  at  her  back  or  belly  *,  left  he 

thereby  excite  luft.) — If,  however,  a  woman  be  enflamed  with  luft, 

or  harbour  a  ftrong  fulpicion  that  looking  at  a  man  would  create  it,  or 

be  in  any  degree  doubtful  about  it,  in  either  of  thefe  cafes  it  is  moft 

becoming  that  fhe  Ihut  her  eyes,  and  avoid  looking  at  a  ftrange  man ; 

and  if  a  man  alfo  be  thus  circumftanced,  it  is  incumbent  on  him  to 

.  clofe  his  eyes,  nor  muft  he  look  at  a  ftrange  woman;  becaufe  luft 

*  Thc  reafonofthisis  explained  hereafter. 

having 


,y  Google 


Book  XLIV.  ABOMINATIONS.  99 

having  great  power  over  women,  is  confidered  as  always  operating 
upon  them ;  and  when  men  are  alio  fubje£l:  to  a  paflion  of  that  nature, 
it  exifts  then  on  the  part  of  both ;  and  this  is  a  weighty  reafon  for 
rendering  their  looking  at  each  other  illegal.  It  is  otherwife  where  the 
woman  is  influenced  and  not  the  man«  for  then  there  is  not  an  equally 
cogent  reafon  to  render  it  unlawful«  one  party  only  being  in  that  cafe 
enflamed  with  luft. 

A  WOMAN  is  permitted  to  look  at  any  part  of  another  except  from  ortttnyfuch 
under  the  navel  to  the  knee.     This  is  according  to  one  tradition  of  qtherwoman. 
Hanerfai  but  according  to  another  tradition,  the  looking  of  one  wo- 
man at  another  of  her  fex,  is  the  fame  as  that  of  a  man  at  his  female 
relation ;  that  is,  they  are  not  permitted  to  look  at  the  back  or  belly. 
The  firft  tradition  is  however  the  moft  authentic. 

It  is  lawful  for  a  man  to  look  at  his  flave  girl  in  any  part,  provided  A  ta»a  mijr 
flie  be  not  related  to  him  within  the  prohit^ted  degrees ;  and  alfo  at  or  his  ii»ve  ia 
his  wife  in  any  part,  even  in  the  ^denda^  if  he  pleafe;  becaufe  the  "'J'P*"' 
prophet  has  (aid,  **  Jhut  your  eyes  from  all  excepting  your  wives  and 
•*  female Jlaves,^    Nevcrthelefs,  it  is  mofl:  becoming  that  a  hufl>and 
and  wife  ihould  neither  of  them  look  at  the  genital  parts  of  the  other, 
as  the  prophet  has  laid,  **  when  ye  copulate  with  women  of  your  owh 
**  trilei  yoft  mu/i  conceal  as  much  as poJ}ible\  and benot  then  naked^  as 
"  thai  fmours  too  much  ^  the  cufiom  of  ajfes^* 


It  is  lawful  for  a  man  to  look  at  his  female  relation  dther  in  the  a  nu  my 
face,  head,  breaft,  fhoulder,  or  legs;  for  as  it  is  ufual  with  relations  Sm<^ 
to  vifit  one  another  without  any  previous  intimation,  and  unattended  «'»ft™n">' 
with  any  retinue,  and  as  women,  in  their  houfe,  generally  wear  a 
drcfs  adapted  to  fervice,  if,  therefore,  the  fight  of  thefe  parts  were 
culpable,  it  would  impole  too  great  reftraint  upon  them.     It  is  dif- 
ferent with  refpefl  to  other  parts;  and  hence  proceeds  the  illegality  of 
looking  at  the  back  or  belly,     (It  is  proper  to  obferve  that  by  the  term 
O  2  relation. 


,y  Google 


ABOMINATIO  N  S. 


Be«>ii:XLIV. 


relation,  [JMh^/m,]  as  here  ofed,  is  to  be  uoderlllood  any  perron  be- 
tween whom  and  the  beholds  marriage  is  utterly  and  perpetually  il* 
legal,  in  coiifequence  of  affloity  by  either  blood  or  marriage.) 


^I'rSld^i  EvEftV  part  in  a  rektion  which  it  is  lawful  to  look  at  may  liko- 
may  touch  wifk  be  touched ;  unlets,  however,  there  be  a  dread  of  its  enflaming 
tbere  be  no     ^^^  pafHon  of  either,  in  which  cafe  neither  the  fight  nor  the  touch  ia 


r^'s'r  'fp^"^- 


or  fit  IB  pii- 
TMe,  or  travel 
together. 


There  is  no  impropriety  in  a  man  fitting  in  private  with  his  fe- 
nule  relation,  or  travelling  with  her ;  becaufe  the  prophet  has  £iid, 
**  No  woman  ^aU  travel  more  than  three  dayt  and  three  nighti,  unkf$ 
"  accompemkd hy  her  bujhattd^  or  her  rehtioH',  aftdjf,  in  this  tafi,  the 
**  woman  Jhould  have  eccafion  to  mount  upon^  or  defiend  from^  ahorfe^ 
*'  the  man  may  then,  in  a(Jifiing  her,  •without  blame,  touch  her  back  or 
**  bel^,  ifawered,  and  provided  he  be  fxre  ^  hii  pa§^\  but  otherwife 
**  be  mufi  beware  ^  tmtehing  her" 


A  man  may 
look  at  the 
female  Have 
of  another,  in 
the  fame  aian- 
ner  as  at  his 
kiofwoiiua} 


EvBtY  part  which  it  is  lawful  for  a  man  to  look  at  in  his  feimls 
relation,  may  Ukewifc  be  viewed  by  him  in  the  female  flave  of  an- 
other, whether  fhe  be  an  abfblute  <hv«,  a  Mod^ird,  a  Moidtib&y  or 
an  jif^fValid\  for  as  a  flave  is  neceffitatod  to  w-car  clothes  adapted  e» 
&rvile  employments,  that  ^  may  difcharge  the  bafinefs  of  her 
mafter,  and  attend  upon  his  gaefts,  her  contfcciao  without  the  faouie 
is  therefore  the  fame,  in  relation  to  a  ftranger,  as  that  of  a  free  wo- 
man without  the  houfe,  in  regard  to  her  kiniman. — With  refpcft  to 
privacy,  or  travelling  with  the  fcnaale  Ihve  of  another,  many  have 
laid  that  it  is  allowed,  in  the  &mc  manner  as  in  the  cafe  of  a  female 
lelatioB.— Some,  however,  declare  it  imprc^er,  as  not  b«ng  jtiflifiod 
by  Beccffity.  Mohammed,  in  the  Mabjhot,  has  faid,  that  the  affiftiag 
of  a  female  to  afcend  or  dcfcendfrom  a  horfe  is  approved,  'provided  it 
be  in  a  ca&  of  neceffity. 


It 
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It  is  permitted  to  a  man  to  touch  a  female  flave  when  he  has  an  *^  »<*7  ^f» 
ioclinatioa  to  bu j  her,  notwithilanding  he  may  be  apprehenfive  of  with  a  view 
luft.    It  is  fo  rcktcd  in  the  abridgment  of  Kadoent ;  and  Mohamnud^  "  P'*'^*^- 
in  the  Jama  Sagheer,  has  given  a  fimilar  abfolute  opinion  in  this  cale, 
with<nit  making  any  excepticms  as  to  the  circumAance  of  luft.     Th« 
two  difciples,  on  the  other  hand,  maintain  that  although,  on  account 
of  Q^eflity,  it  be  proper  for  a  perfon  to  look  at  a  (lave  girl  when  he  is 
about  to  purchafe  her,  not  with  (landing  it  may  be  the  means  of  in- 
flaming his  pailion,  ftill  it  is  improper  to  touch  her  when  under  the 
impulfe  of  paffion,  or  where  there  is  a  probability  of  its  being  excited, 
la  cafe  of  an  exemption  from  palBon,  however,  they  bold  it  allowaUe 
either  to  touch  or  look  at  her. 

When  a  female  flave  arrives  at  maturity.  It  is  improper  to  leave  A"  "dult  fe- 
hcr  in  draaiers  only:  on  the  contrary,  it  is  requifite  that  (he  have  two  muft  be'JISt 
clothes,  in  order  that  her  back  and  belly  may  be  covered,  as  theie,  h^it*"*"* 
with  regard  to  her,  may  be  confidercd  as  privy  parts.    It  is  moreover 
reported,  ixox^'h&hammedy  that  when  a  female  flave  reaches  the  age 
of  puberty.  Die  mail:  not  be  ezpofed  in  drawers  only,  as  that  may 
occa£on  luft. 

A  Khasee,  or Jimple  eunuch,  is  confidercd  in  the  fame  light  with  An  eunuchor 

a  man,  whence  any  thing  prohibited  to  a  man  is  ib  likewife  to  him,  ditc  «re  ihe 

for  he  poflefles  virility,  and  is  not  difabled  from  copulation  j  and  the  Jjljlj^^fc^" 

fame,   alfo,   of  a  Majbooby    or  complete  eunuch;    for  he  is  likewife  to thofe rules, 
capable  of  fridion,  and  has  the  power  of  paffing  femen ;  and  fo  like- 
wife  of  an  hermaphrodite,  as  he  is  merely  a  defeftive  man. 

It  is  not  lawful  for  a  male  flave  to  view  his  miftrefs,  except  in  the  A  male  Have 

^  rnuft  not  view 

face,  or  palm  of  the  hands,  in  the  fame  mamier  as  a  ftranger's.     Mdltk  hi»  miftrefs 
raaintaiHS  that  a  flave  is  in  the  predicament  of  a  kinfman  within  the  f^e,"or 
prohibited  degrees  ;  (and  fuch  alfo  is  the  opinion  of  5A^i' ;)    becaufe  'w^<^'- 
his  miftrefs  is  fubjed  tahis  entering  her  apartment  frequently  with-- 
6  out 
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out  intimation.  The  arguments  of  our  dodors  arc,  that  the  flave  is 
a  man  neither  related  to  her  as  a  kinfman  nor  hufband ;  that  he  is 
liable  to  be  influenced  by  a  paffion  towards  her,  as  marriage  may 
eventually  be  lawful  between  them;  (that  is,  in  cafe  of  his  emanci- 
pation;) and  that  there  is  no  neceflity  for  his  approaching  her 
without  leave,  as  the  buHnefs  of  a  flave  properly  lies  without  the 
houfe. 

■*  "j"  "'5'  It  is  lawful  for  a  man  to  perform  the  aft  oiAzil*  with  his  female 

paffion  with  flave  without  her  confent,  whereas  he  cannot  lawfully  do  fo  by  his 
flaveinwhai.  wife,  unlefs  with  her  permiffion. — Thereafon  of  this  is  that  the  pro- 
e«r  way  he     phg)-  ^35  forbidden  the  aft  of  Azil  with  a  free  woman  without  her 

plealet.  ^ 

confent,  but  has  permitted  it  to  a  mafter,  in  the  cafe  of  his  female 
flave.  Befides,  carnal  connexion  is  the  right  of  a  free  woman,  for 
the,  gratifying  of  her  paffion,  and  the  propagation  of  children, 
(whence  it  is  that  a  wife  is  at  liberty  to  rejeft  a  hu(band  who  is  aa 
eunuch  or  impotent,)  whereas  a  flave  poflefles  no  fuch  right. — A 
man,  therefore,  is  not  at  liberty  to  injure  the  right  of  his  wife, 
whereas  a  mafter  is  abfolute  with  refpeft  to. his  flave. — If,  alfo,  a 
man  fliould  marry  the  female  flave  of  another,  he  muft  not  perform 
the  ad  of  ^2//  with  her  without  the  confent  of  her  mafter. 

*  For  a  definition  of  AmI^  fee  Vol.  I.  p.  167. 
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SECT.    V. 
Q^IsTiBRA,  or  waiting  for  the  Purification  g/'WoMEN*. 


not  have 

to  enjoy  her,  or  to  touch,  or  kifs  her,  or  look  at  her  pudenda^  in  luft,   connexion 
until  after  her  Ifiibra,  or  purification  from  her  next  enfuing  courfes ;  diafcdftmale 
for  when  the  captives  taken  in  the  battle  of  Authfi  were  brought  J.^™""^^ 
thence,  the  prophet  ordained  that  no  man  fhould  have  carnal  con-  courfwhave 
aexion  with  pregnant  women  until  after  their  delivery,  or  with  other*  '  ** 
until  after  one  menftruation ;  which  evinces  that  the  abftinence  fo  en- 
joined is  incumbent  on  a  proprietor;  and  further,  ^zt\}ae.  occurrence 
of  right  of  property  and  of  poffeffion  is  the  occafion  of  its  being  incum- 
bent.   The  end  propofed  in  this  regulation  is,  that  it  may  be  afcer- 
tained  whether  conception  has  not  already  taken  place  in  the  womb, 
in  order  that  the  iffue  may  not  be  doubtful. 

Abstinence  until  after  purification  is  incumbent  on  the  ^oyifr,  b«thJarole 
but  not  on  t\\t  feller;  for  the  true  reafon  of  its  neceffity  is  the  defire  of  orS"/°r''' 
copulation;  and  as  the  buyer  is  prefumed  to  poflefs  this  defire,  and   ^-^b"*"** 
not  the  feller,  the  obfervance  of  it  is  therefore  enjoined  him,  and  not 
the  other.     If,  moreover,  defire  be  an  internal  operation  of  the  mind, 
the  obligation  of  the  law,  in  this  particular,  rcfts  upon  the  argument 

*  A  plirazeology  runs  throughout  this  fe£Hon  which  renders  the  tranflation  of  it  into 
EngUfi)  particularly  difficult,  as  the  precife  meaning  of  tlie  term  JJiibra  cannot  be  exprelTcd 
by  any  fingle  word  in  our  language.— The  heft  Arabic  lexicons  define  IJiibra  to  fignify 
"  tbi  purififatian  tfthi  wanh." — The  term,  however,  mull  here  be  received  in  a  more  in- 
volved fenfe ;  for  I/iibra  does  not,  in  fofl,  mean  fimply  purification^  but  a  defire  of,  or  (as 
rendered  in  the  text)  a  waiting  far  purifieation ;'  for  which  reafon  the  tranflator  renden  it 
pxrifieatittij  or  abflinenee,  as  beft  fuits  the  context. 
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of  fuch  dcfire.  Now  the  mere  power  of  committing  the  carnal  ad  is 
an  argument  of  the  dcfire  for  fuch  aft ;  and  as  this  power  is  eftabliflied 
only  by  property  and  poffefiion,  it  follows  that  property  and  poflcffion 
are  the  occafions  of  this  obligation  of  abftiiience. — This  law,  there- 
fore, extends  to  a  right  of  property,  in  all  its  different  modes  of  being 
acquired,  fuch  as  by  purchafc, .  donation,  legacy,  inheritance,  cove- 
nants, &c.  whence  it  is  that  this  abftinence  is  enjoined  upon  a  perfon, 
who  buys  a  female  ilave,  either  from  an  .infant,  or  a  woman,  or  from 
a  flavc  licenced  to  trade*,  or  from  a  perfon  who  is  by  law  prohibited 
from  having  any  carnal  connexion  \#ith  her.  In  the  fame  manner, 
alfo,  this  abftinence  is  incumbent  where  a  p^fon  buys  a  female  flave 
who  is  a  virgin ;  -for  the  law  proceeds  according  to  the  proof  of  the 
caufe  which  prompted  it,  and  not  according  to  the  proof  of  the  pn>- 
prietyor  expediency,  as  thefe  relate  to  what  is  internal  and  unknowa. 

In  the  pur-  If  a  perftwi  purchafe  a  fem^de  flave  during  her  menftruation,  no 

L»/rwtu%-  regard  is  paid  to  this  menftruatioii  with  rcfpeft  to  determining  the  ab- 
maic  fla«»      ftinencc'l'.     in  the  fame  manner>  alfo,  no  regard  is  paid  to  a  men- 
muft  wait  for    ilruation  which  occurs  between  the  time  of  taking  pol^iHon  and  the 
JIS? wrmr'  *^"*^  °^  ^^^  "S^^  ^^  property  being  cftiblifticd,  by  purchafe,  or  the 
like; — and  fo  likewife,  regard  is  not  paid  to  the  delivery  of  a  female 
flave  between  the  efl:abli(hment  of  a  right  of  property  in  her,  and  the 
aft  of  taking  poflcffion, — (contrary,  however,  to  the  0(»nioa  of  ^« 
Too/^)— The  reafon  of  this  is,  that  the  occurrence  of  right  of  pro- 
perty and  pofTeffion  is  the  caufi  (^  purification  being  required ;  apd  the 
obligation  of  obfcrving  the  purification  is  an  effe3  o(  property  and  pof- 
feffion ;  and  the  ejec'i  cannot  take  place  before  the  occurrence  of  the 
cauje.     The  fame  rule  holds  with  regard  to  fuch  menftruous  purga- 

I  •  The  Have  licenced  to  trade  is,  in  dirs  cafe,  iUppofed  to  haye  teen  prohibited  from  eo- 

liabiting  frith  The  flavc,  as  the  goods  he  fdls  or  parcbafes  are  prditmed  to  be  flic  property 
■tS  another,  namelj,  his  mafter. 

t  Arab,  fite  total  I/iitnii  (litmlly)  «  u  piiMt  «/  ^crjlSurwH,"— mBaang  that  puri- 
fication requifite  to  determine  the  abflincBce  imfoki  on  the  ytfrhiCir  of  ■  ieoulc  flave. 

tions. 
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tions  as  may  happen  previous  to  the  procuring  rflamaioa,  in  the  cafe 
of  an  unauthorized  fale  of  a  female  flave^  uotwithilandiag  the  pur- 
chafer  may  be  feized  of  her  ;^and  fo  likewife,  where  the  courfes  hap- 
pen after  the  feiztn  in  the  cafe  of  an  illegal  contract  of  fale,  and  before 
the  (lave  is  purchafed  by  a  valid  contra^ ;  for  in  none  of  all  thefe  cafes 
do  the  prefent  courfes  determine  the  abilineoce. 

Abstinence  is  requifite  in  the  cafe  oS  2.  partrterjbip  female  ilave,  AperftnpBr- 
where  one  of  two  partners  purchafcs  the  other's  fhare ;  for  here  the  pJtnM'» 
caufe  is  complete,  and  upon  the  completion  of  the  caufe  the  eife£l  ^^  '^»e*" 

takes  place.  muft  wait  un- 

til her  next 
purificatioQ. 

If  a  perfon  purchafe  a  Magian  female  flave,  or  receive  her  in  do-  Other  nilci 
nation,  and  fhe,  after  his  taking  pofleflion  of  her,  have  her  courfes,  refMAbg  ft- 
and  then  become  a  MuJlimA, — or,  if  a  perfon  purchafe  a  female  flave,   ""    "*"*• 
-and  make  her  a  Mokdtibhy  and  fhe,  after  his  taking  poffcffion  of  her, 
having  voided  her  courfes,  prove  unable  to  difcharge  her  ranfom, 
— fuch  courfes  are  fufficient  to  cftabliih  the  requifite  purification,  in 
either  of  thefe  cafes,  as  having  happened  after  the  occurrence  of  the 
caufe  for  waiting,  namely,  right  of  property  and  pofleflion.  , 

In"  cafes  where  a  female  -flave,  having  doped,  returns  to  her  maf- 
ter, — ror,  having  been  taken  away,  or  hired  out,  is  reftored, — or, 
having  been  pawned,  is  redeemed, — abftinencc  is  not  requifite,  for  the 
caufe  of  it  (namely,  the  acquifition  of  property  and  poffeffion)  does 
not  exift  in  either  inftance.  * 

In  every  cafe  where  abftinence  is  enjoinedj  and  carnal  connexion  Where  the 


hugging,  are  likewife  prohibited,  as  thefe  lead  to  the  commiffion  of  1 
unlawful  adls.     Add  to  this,  the  poflibility  of  their  being  committed  lubited. 
on  the  property  of  another,  as  may  happen  if  the  flave  prove  with 
Vol.  IV.  P  chUd 
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child  and  the  feller  lay  claim  to  her.     (It  is  reported  from  MobammeJ 
that  dalliance  with  a  captive  ilave-girl  is  lawful.) 


PregTiantwo-  TiiE  purification  of  ft  pregnant  female  flave  is  eftablifhed  by  her 

rificd  by  de-  delivery,  and  that  of  a  girl  in  whom  the  menfes  have  not  yet  appeared, 
im"aturJ'fe-  ^y  the  lapfc  of  a  month,  that  fpace  being,  with  refpedt  to  fuch  an 
maks  by  tlie  Q^p^  g  fubilitute  foF  the  courfcs,  in  the  fame  manner  as  holds  in  the 
monib.  cafe  of  a  woman  under  EdU^.     If,  however,  the,  menftrual  blood 

fhould  difcharge  itfelf  ^f/onr  the  expiration  of  the  month,  the  purifi- 
cation by  lapfe  of  time  is  annulled,  becaufe  of  tbe  ability  with  refpefl: 
to  the  or;^;>.i/circumftance,  prior  to  accompliihing  the  objed  of  tbe 
fubjlitute. 

Rule  refpeft-         If  the  courfcs  be  delayed  in  a  female  flave  who  Is  of  age  to  be  fah- 

mfks  "not'''  je^  to  them,  it  is  in  that  cafe  rcquifite  to  refrain  from  any  carnal 

•  ^J^^ '"  ^^  connexion  with  her,  until  it  appear  that  fl>e  is  not  pregnant,  when  it 

becomes  lawful  to  cohabit  with  her.     (This  opinion  is  quoted  from 

Haneefa,  in  the  Zdhlr  Rawdyefy  without  fpecifying  any  particular 

ierm.J 

Derices  ufed         It  is  allowable,  according  to  u^hoo  Toofaf^  to  elude  the  abftinencc 
'b^ncoM       ^y  ^^  practice  of  a  device ;  in  oppofition  to  the  opinicxi  of  Mohamtned. 
required  J        The  arguments  of  each  on  this  point  have  been  already  detailed  under 
the  head  oiSbaffa. — The  opinion  oiAboo  Toofaf  has  been  adopted  by 
Kdzees  in  their  decifions,  where  it  has  appeared  that  the  feller  had  not 
cohabited  with  the  flave  from  the  period  of  her  courfes  antecedent  to 
-  the  fale  j-r^nd,  according  to  the  opinion  of  Mohammed^  when  tbe  con- 
trary has  been  proved.     The  device  which  may  be  prafticed  in  a  cafe 

*  SeeEdit,  Vol.1,  p.  360. — Thcrefeemsherc  tobearmallmiflake  in  the  text,asthe 
Mditofi  female  Have  not  fubje<5t  to  the  courfes  is  determined  by  the  laple  of  a  mntb  and 
en  half  . 

where 


d  by  Google 


BeoK  XLIV.  ABOMINATIONS.  107 

where  the  purchafer  is  not  married  to  a  free  woman  *,  is  that  he  may  , 
firft  marry  the  flave,  and  then  purchafe  her  -f. — If,  on  the  contraiy, 
he  be  already  married  to  a  free  woman,  the  device  in  that  cafe  is  that 
the  feller,  previous  to  the  fale,  or  the  purchafer,  before  taking  pof- 
feffion,  give  the  flave  in  marriage  to  another  perfon,  (who  muft, 
however,  be  one  in  whom  they  can  confide,  that  he  will  not  cohabit 
with  her,  and  that  he  will  divorce  her,)  and  then,  that  the  party 
purchafe  the  ilave,  in  the  former  inftance,  or  take  pofleffion  of  her, 
in  the  latter,— and  the  huCband  divorce  her;— becaufe  as  the  purchafer 
was  at  any  rate  prohibited  from  cohabiting  with  the  flave  at  the  time 
when  the  caufe  of  abflinence  iiril  operated,  (that  is,  when  he  firft 
acquired  property  and  poffeflion,)  no  abftinence  is  therefore  required 
after  ihe  ^V  become  lawful  to  him,  as  regard  is  paid  to  the  time  and 
circumftances  under  which  the  caufe  takes  place; — in  the  fame  man- 
ner as  where  a  perfon  purchafes  and  takes  pofleflion  of  a  Have  who  is 
in  her  £dK(,— in  which  cafe,  upon  the  expiration  of  the  term  of  Edst^ 
abflinence  is  no  longer  required,  fiiice  in  this  cafe  the  flave  was  not 
lawful  to  the  purchafer  at  the  time  of  the  caufe  takiag  place. 

It  is  not  lawful  for  a  perfon  who  has  given  abufive  language  to  A  perfon  pro- 

his  wife  J,  either  to  look  at  her  pudenda  in  lufl,  or  to  cohabit  with  Zih^r  mfft 

tier,  or  to  kifs  or  touch  her,  until  fuch  time  as  he  have  performed  ex-  sain  f'oin  hii 

■piation;  becaufe,  as  it  is  unlawful  for  him  to  copulate  with  her  until  wiftnntiihe 

after  expiation,  it  is,  confequently^  unlawfiil  that  he  enter  into  dalli-  expiation, 
ances  with  her,  fince  the  caufe  of  an  illegal  aiS  is  like  wife  illegal;— in 


•  Tills  condition  is  here  made,  becaufe  it  is  not  lawful  for  a  Muffulnuin  to  marry  a  flave 
If  he  fhould  be  previouily  married  to  a  free  wonian.     (See  Vol.  I.  p.  86.) 
+  It  is  here  underllood  that  marriage  exempts  from  abftinence. 

X  Literally,  "  it  is  not  lawful  for  a  Mozahir," — meaning  a  perfon  who  has  pronotiiiced 
a  fetuenceof  Zihar  upon  his  wife.  (This  whole  palTagcwill  be  better  under  flood  by  a  re- 
ference to  Zihar^  Vol.  I.  p.  3Z6.) 
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the  iame  manner  as  holds  in  cafes  of  Yttik^^  and  Ihr&m  f  (  or  where  a 
perim*  by  miftake,  cohabits  with  the  wife  of  another,— iu  whiph 
cafe  Ihc  mud  obferve  an  £</;/;  during  which,  as  it  is  unlawful  for  the 
the  huiband  to  have  conncKion  with  his  wife.  To  it  is  likewife  uillaw- 
ful  for  him  to  ufe  -any  of  its  incentives  with  her.  It  is  othcrwifc 
during  the  courfes  or  failing*  for,  although  copulation  be  at  fuch  time 
prohibited,  yet  dalliance  is  lawful,  becaufe  the  courfes  are  frequent 
and  of  long  continuance,  engroffing  a  great  part  of  life,  as  they  hap- 
pen once  every  mtmth,  and  continue  lea  days  every  time ; — end,  in 
the  fame  manner,  ,thc  days  q£  fafting  are  protracted  to  one  month  by 
the  divine  ordinances,  and  (among  pious  peTfons)  voluntarily  occupy 
a  conftier^jle  part  of  life ; — whence  if  dalliances  were  forbidden  during 
thofe  terras,  it  virould  tend  to  reilrain  men  too  much  in  their  £njoy^ 
ments. 


h  peribn  ia- 
dulging  in 
wanton  neft 
with  two  fe- 
male flavct 

Afters,  muft 
put  one  of 
them  away 
before  he  can 
bcve  con- 
.Mxion  with 
tbeocbcr. 


If  a  perfon,  incited  by  paflion,  fhould  ktfs  two  female  flaves  who 
are  fitters,  he  is  not  in  that  cafe  permitted  to  have  carnal  connexion 
with  either  of  them,  or  to  kifs,  touch,  or  look  at  the  pudenda  of 
either  in  luft,  until  he  render  one  of  them  unlawful  to  him,  either 
by  msdcing  her  the  property  of  another,  in  whatever  manner  he  may 
choofe,  or  by  giving  her  to  another  in  marriage,  or  by  emancipating 
her ;  becaufe  it  is  not  lawful  either  to  copi4are  or  to  enter  into  dalli- 
ances (fuch  as  kiffing  and  hugging)  with  two  fillers.  But  whenever 
one  of  them  is  rendered  unlawful,  the  enjoyment  of  the  other  is  per- 
mitted to  him. — (The  transfer  .of  a  fart  of  the  flave,  in  this  inftance. 


*  Ytttkaf'a  a  religious  auftcrity  praftifed  by  the  moft  pious  ^  the  MuJfulmaM  in  the  bft 
ten  days  of  the  month  of  Ramzan  j  they  remain  during  that  period  in  a  mofquc,  without 
ever  departing  from  it  but  when  the  calls  of  nature  abfolutely  force  them,  abftrai^ng  them- 
felves  at  the  lame  time  from  all  enjoyments. 

t  Ibram  is  the  period  duting  which  the  pilgrims  remain  at  A^tca. — They  arc  then  fub- 
jc£l  to  a  number  of  ftricl  regulations,  and  ve  particularly  enjoined  to  refrain  from  all 
worldly  pleafuret. 
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is  the  fame  as  a  transfer  of  the  whole,  with  refpeft  to  the  illcMlity 
of  enjoyment  * ;  and  fo  likewife  the  emancipating  her,  or  rendering 
her  a  Mokdtiha  in  part.)  If,  on  the  contrary,  he  let  one  of  them  to 
hire,  or  pa\vn  her,  or  cr tstic  her  z  Modabbir a,  the  other  is  not  therehy 
niade  lawful  to  him,  as  he  does  not  by  anjof  thefe^afts  relinquifh  his 
property  in  her.  If,  alfo,  he  flioul4  give  one  of  them  in  marriage  to 
iiny  peribn  by  an  invalid  cpntraft,  he  does  not  thereby  acquire  a  right 
to  enjoy  the  other ;  unlefs,  however,  the  huiband  of  that  one  con- 
fummate  the  marriage,  in  which  cafc  an  Edit  is  incumbent  upon  her, 
and  this  is  the  lame  as  a  valid  marriage,  with  regard  to  rendering  the 
enjoyment  of  her  illegal.  If,  alfo,  he  once  carnally  enjoy  one  of  themr 
he  may  afterwards  continue  to  do  fo; — rbuthe  cannot  then  lawfully 
have  connexion  wkh  the  other;  for  if  fo,  it  would  be  a  connexion 
with  two  fifters,  which  is  unlawful;  but  this  confequence  is  not  in- 
duced by  connexion  with  one  of  them. 

Any  two  women  who  are  related  to  each  other  in  a  degree  that 
prevents  their  being  lawfully  married  to  the  fame  perfon,  are  con- 
iidered  as  fifters,  and  are  confequently  fubjeft  to  the  rules  exhibited 
in  the  preceding  cafe. 

It  is  abominable  for  one  man  to  kifs  another  either  in  the  face  or  Menmuftror 
hand,  or  on  any  other  part;  as  it  is  likewife  for  two  men  to  embrace  tv^oitL^Ti^* 
each  other.  Tahavee  reports  that  this  is  the  opinion  of  Haneefa  and 
Mohammed;  but  that  j^boo  Too/of  )\o\&%  it  not  improper  for  a  man  either 
to  kifs  or  embrace  another ;  becaufe  it  is  related  that  when  Jaffier 
came  from  Abyjjinia  the  prophet  embraced  him  and  kilTed  him  between 
the  eyes.  The  argument  advanced  by  Haneefa  and  Mohammed  is  a 
tradition  that  the  prophet  prohibited  both  kiffing  and  embracing;  and 

•  That  is  to  fay,  he  will  as  completely  render  one  of  the  fifters  illegal  (or  forbidden)  to- 
him  (and  confequently  legalize  his  connexion  widt  the  other)  by  felling  or  otherwile  tranf- 
ferhog  his  property  in  a  part  of  her,  as  by  &  tcuuferting  her  in  iatt, 

with 
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•with  reipeft  to  the  circumftance  adduced  by  Aboo  Toofafy  it  muft  be 
conftrued  as  having  happened  prior  to  the  prohibition.  The  learned, 
however,  have  iaid  that  this  difagreemcnt  between  our  dodtors  con- 
cerning the  a^  of  embracing,  refpefts  only  a  cafe  where  men  are  not 
properly  drefled,  as  where,  for  inftan'ce,  they  are  in  drapers  QTi[y% 
but  that  thofe  a£ts  are  allowable,  in  the  opinion  of  all  our  doftors, 
when  the  parties  are  clothed  with  an  under  and  upper  garment. — This 
is  the  moft  approved  dodlrinc. 

but  they  may  The  joining  hands  by  way  of  falutaticn  is  allowable ;  for  the  pro- 
phet has  iaid,  "  Whofoever  joins  his  hand  to  that  of  his  brother  Mu3- 
**  suLMAN,  and Jhakes  it,  Jhall  be  forgiven  of  his  fins  ^* 


jmn  hands. 


SECT.  vr. 

Of  the  Rules  to  he  obferved  in  Sale. 


Diwjnayfae  There  is  no  impropriety  in  the  fale  of  dung;  but  is  is  abominable 

htiman  cxcre.  to  ftU  human  excrement.     Shafe'i  maintains  that  the  fale  of  dung  is 
■™"°''  likewlfe  abominable,  becaufe  oF  its  being  aftually  filthy ;  in  the  fame 

manner  as  excrement,  or  the  utidrefled  Ikin  of  a  dead  animal. — The 
argument  of  the  Haneefites  upon  this  point  is,  that  dung  is  capable  of 
yielding  profit,  as  it  is  commonly  ftrewed  upon  land,  in  order  to 
render  it  more  fertile;  and  as  it  thus  yields  a  profit,  it  is  therefore  a 
onlefsmiMd  valuable /ro/f/"?>',  the  fale  of  which  is  lawful.  It  is  otherwife  with 
refpeft'to  excrement,  as  that  is  incapable  of  profit,  unlefs  it  be  mixed 

with 


withnud. 
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with  mud,  when  the  fale  of  it  becomes  lawful*,  according  to  what  is 
reported  from  Mo&ammeJ;  which  is  approved. 

If  a  perfbn  fee  another  felling  a  female  fiave,  he  at  the  fame  time   A  perfonmajr 
knowing  her  to  be  the  property  of  fome  other  perfon,  and  he  be  in-   h"ve  ««." 
formed  by  the  feller  that  *'  he  has  been  empowered  by  that  other  to  ""ion  w-ith 

..  ,.,.,  r    1        r       r  i-  a  female  Have 

.*'  dlfpofe  of  her, '  it  is  m  that  cafe  lawful  for  him  to  puichafe  herj  xm  the  fahh 
and  have  carnal  connexion  with  her;  becaufe  the  word  of  one  man,  afftnlon  "-* 
although  he  be  not  upright  \t  may  be  received  in  temporal  matters,  fp-amgher;. 
provided  there  be  no  opponent  to  (hake  the  credit  of  his  teftimony. — 
The  fame  rule  alfo  holds  if  the  feller  allege  that  he  had  received  her  in 
donation  from  the  other,  or  that  he  had  bought  her  from  him;  with 
this  difference,  however,  that  he  is  here  required  to  be  of  an  upright 
and  truftworthy  charafter; — and  fo  likewife  if  he  be  not  truflworthy,. 
provFded  the  purchafer  beheve  that  he  fpeaks  truth;  but  if  he  difbe- 
lieve  him,  it  is  not  lawful  for  him  to  purchafe  the  flave.  The  law  is 
the  fame,  if  the  purchafer,  not  having  previoufly  known  the  female 
flave,  be  informed  by  the  feller,  that  **  ihe  is  the  property  of  another,. 
**  who  has  empowered  him  to  fell  her," — or  that  *'  he  has  purchafed 
"  her  from  fuch  a  perfon." — If,  on  the  other  hand,  knowing  her  to 
have  been  in  the  poffeffion  of  another,  he  do  not  receive  any  informa- 
tion from  the. feller,  hecannot  in  that  cafe  lawfully  purchafe  her  until 
he  know  by  what  means  the  feller  has  acquired  a  property  in  her;  for 
her  having  been  in  the  poileilion  of  another  is  an  argument  of  her 
being  the  property  of  another.  If,  on  the  contrary,  he  fliould  not 
know  her  to  have  been  before  the  property  of  another,  he  may  then 
lawfully  purchafe  her,  notwithftanding  the  feller  bear  a  bad  character? 
becaufe  poffeffion,  even  with  an  unjufi  man,  argues  property ;  and  fuf- 
picion,  or  probable  conjefturp,  lofe  all  force  in  any  cafe  where  a  legal 
argument  can  be  urged.     Where  it  is  evident,  however,  that  a  perfon 

*  Becaufe  in  this  caft  the  mad  or  manurt  is  the  article  fold,  the  orduce  being  merely  a 
dependant.  t  Arab.  ^JUt  in  opppiition  to  Fq^ 

of 
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of  fuch  appearance  as  the  fellei-  is  not  likely  to  be  the  proprietor  of 
her,  it  is  moft  prudent  on  that  account  to  avoid  baying  her.  Never*- 
thelefs,  if  the  purchafe  be  made,  there  are  hopes  of  its  being  lawful, 
becaufe  of  its  being  fupported  by  a  legal  argument. 

lunf  the  fel-  Ip  (■  jjg  perfon  who  offers  the  female  flave  to  fale  be  a  flavc,  male  or 

Jcr  be  2ffavtj  ■  - 

precaution  female,  in  that  cafe  the  other  mufl  neither  accept  nor  purchafe  her 
until  he  enquire  into  the  circumftances ;  becaufe,  as  -property  cannot 
be  a  proprietor^  it  is  evident  that  fome  other  is  the  proprietor  of  her. 
If,  however,  the  feller  inform  him  that  **  his  mafter  had  licenced 
**  him  to  fell  her,"  his  word  may  in  that  cafe  be  taken,  provided  he 
be  upright  and  truftworthy :  but  if  he  be  btherwife,  the  purchafer 
muft  be  guided  by  probable  opinion ;  and  if  he  have  not  the  means  of 
forming  any  opinion  of  him,  whether  good  or  bad,  he  muft  not  ip 
that  cafe  purchafe  her,  or  admit  his  allegation  concerning  her.  .        < 

A  mmta  If  a  perfon  of  an  upright  and  trufty  charader  inform  a  wcmiah 

PwIKt-  '^^^  ^^"  huftand  who  was  abfent  had  died,  or  that  he  had  klrvorcftd 
ing  herfjiv)   ^er  thrice, — or,  if  a  perfon  of  a  reproiale  chzrz&.eT  deli\'er  her  a  Irff ftr 
authenticin-   from  her  huiband,  wherein  he  acquaints  her  of  his  having  divotced 
hcT'-^ow-     l^sr»  and  flic,  not  knowing  for  certain  that  the  letter  was  "writtenby 
hood  ordi-     iiej.  hufband,  fliould  however  be  led  to  think  fo,— ^iri  either  tJfthefe 
cafes  ftie  may  lawfully  obfcrvc  her  EJif,  and  then  marry ; — becaufe  in 
this  inftance a  circumflance  deftrufliive of  theformef  marriage  has  oc- 
curred without  any  perfon  appearing  to  contradift  it.     In*  the  liude 
manner,  alfo,  if  a  woman  inform  a  man  that  her  huiband  had  diVorc«id 
her,  and  that  the  ftated  period  of  her  forbearance  had  eUpfed,  the 
man  may  lawfully  marry  her.     If^  alfo,  a  woman  inform  her  former 
hufband  who  had  divorced  her  thrice,  that  '*  after  the  lapfe  of  her 
**  EJit  (he  had  married  another,  with  whom  flie  had  cohabited,  and 
*'  that  having  divorced  her  ihe  had  again  completed  her  Edit  from 
"■  that  divorce,"  the  firft  huiband  may  in  that  cafe  lawfully  itiarry 
8  her 
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her  again.     The  law  is  alfo  the  fame  where  a  woman  informs  a 
periba  that,  having  been  a  flave,  ihe  had  received  her  freedom. 

If  a  perfwi  inform  a  woman  that  her  marriage  had  been  originally  Infwmation 
unlawful,  inafmuch  as  her  huftand  was  at  that  time  an  apoflate^  or  annuTa  nur- 
her  fofter -brother,  his  word  is  not  in  that  cafe  to  be  credited,  unlefs  ""S^-  ™"* 
coniirmed  by  the  evidence  of  two  men,  or  of  one  man  and  two  wo-  <3iKd  unieft 
men.     So  likewile,  if  a  perfon  inform  another  that  his  wife  had  been  teftlmony. 
an  apoftate  at  the  time  of  marriage,  or  that  fhe  js  his  fofter-fifter,  he 
is  not  in  that  cale  permitted  either  to  marry  the  fifter  of  that  woman, 
or  to  marry  other  four  women,  until  the  information  fo  given  be  forti- 
fied by  the  atteftation  of  two  upright  men.     For  here  the  hufband  is 
informed  of  an  illegal  circumftance  coexiftent  with  the  marriage; 
whereas  his  execution  of  the  contract  of  marriage  is  an  argument  in 
fevour  of  its  validity,  and  a  denial  of  its  illegality ;  and  hence  rtie  in- 
formation of  the  other  is  apparently  contraditfted.     The  cafe  is  other- 
wife,  however,  if  a  perfon,  having  married  a  child,  (hould  be  in- 
formed that  Hie  had  afterwards  fucked  the  milk  of  his  mother  or  fi/ler  i 
for  the  information  fo  given  is  to  be  believed,  fmce  here  the  bar  to  the 
marriage  is  fubfequent  to,  and  not  co-exiitent  with,  the  contra^; 
and  (he  execution  of  the  contra£l,  being  antecedent  to  the  circum- 
ftance of  its  illegality,  does  not  therefore  afford  any  proof  of  its  noa- 
exiftence ;  whence  the  information  is  not  controverted. 

Is  a  ^rl,  fo  young  as  to  he  unable  to  give  any  account  of  herfelf,  A  mm  it  not 
being  in  the  pofleflion  of  a  man  who  afferts  her  to  be  his  property,  maJiyTfe- 
ihould  be  afterwards,  when  flie  arrives  at  the  age  of  maturity,  met  in  P^?  5«ve  on 

,  her  informing 

another  city  by  a  man  who  formerly  knew  her,  and  tell  him  that  him  th«  flia 
**  ihe  is  a  free  woman,"  he  is  not,  on  the  ftrength  of  her  word,  per*  "  "** 
mitted  to  marry  her,  as  there  is  an  argument  againft  the  truth  of  it, 
namely,  her  having  been  in  the  poffellion  of  another. 

Vol.  IV.  Q  Ip 
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A  Mtiffuimm     •     jp  ^  Muffulmatit  involved  in  debt,  (hould  fell  wine,  it  is  abomia- 

unoiallowed      ,,.,.,.  .  .        ,  /-        ,      -       , 

10  pay  his  aue  in  his  creditor  to  receive  payment  ui  the  money  lo  obtained; 
fdcof  wine!  whereas,  if  the  debtor  were  a  Cbrijiiant  it  would  be  allowable  fo  to 
btttaCAri#/«  jJq^     -pi^e  reafon  of  this  diftinftion  is,  that  in  the  former  inftance  the  ' 

may  pay  hu  ,         ,  .       .  ,r 

debtiintbu  fale  was  invalid,  as  wine  is  not  valualde  to  Muffulmans,  and  the  price 
°*"°"'         of  it  being  therefore  the  property  of  the  purchafer,  cannot  be.  lawfully 

received  in  payment.     In  the  latter  inftance,  on  the  contrary,  the 

fale  was  lawful,  wine  being  a  valuable  commodity  atiiongft  Chrijiiam ; 

and  as,  confequently,  the  price  of  it  is  the  property  of  the  feller,  the 

difcharge  of  a  debt  from  fuch  price  is  lawful. 

It  u  abomin-         ]t  \^  abominable  to  monopolize  *  the  neceffaries  of  life,  and  food 
nopdize  the    for  cattle,  in  a  city  where  fuch  monopoly  is  likely  to  prove  detrj- 
Lfe ■  ct'to      niental.     So  likewife  is  it  abominable  to  foreftall  -f- ;  as  where  people 
foreftaU  the    leave  a-  city  to  meet  a  caravan  with  a  view  to  purchafe  goods  and  lay 
tliem  up.     This,  however,  is  immaterial,  when  it  tends  not  to  the 
injury  of  any  one.     The  atgument,  in  this  cafe,  is  a  tradition  of  the 
prophet,  who  faid  "  Blejfed  is  the  JAlib,  and  accurfed  is  the  mono- 
**  polizer^     (By  ydlth  is  to  be  undcrftood  a  merchant  who  brings 
camels,  goats,  and  fo  forth,  for  fale.)  '  Another  argument  is,  that 
grain  is  connefled  with  the  rights  of  every  one,  whence  the  with- 
holding it  from  fale  is  an  invafion  of  the  general  rights  of  mankind, 
and  an  occafion  of  fcarcity  in  thdr  ueceflary  food.     Such  an  aft  is 
therefore  abominable  where  the  efFcfts  of  it  are  extended  to  the  people ; 
as  is  the  cafe  when  the  monopoly  is  made  in  a  fmall  city.     It  is  other- 
-  wife,  however,  where  it  carries  not  along  with  it  any  fenlible  detri- 
ment to  the  people,  as  where  it  is  done  in  a  large  city.     The  law  is 
iimilar  in  the  caie  of  foreftalUng.     The  learned,  however,  remark  that 

*  Arab.  Ihtiiar.    It  is  explained  in  die  text  to  fignify,  in  its  literal  knk,  the  laying 
up  of  anything;  and  in  the  langu^e  of  the  law,  the  purchaflng  of  grain,  or  other  ne- 
ceilarics  of  life,  and  keeping  them  up  with  a  view  to  enhance  the  price. 
'        t  Arab.  Talakket. 

.  ..  5  'this 
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this  is  where  the  purchaiers  n»ther  conceal  from  the  merchantSi  the  . 
price  current  of  the  market,  nor  deceive  tbcm  in  it ;  for  if  they  either 
conceal  or  deceive  them  in  the  eftabliflied  prices,  the  anticipation  of 
the  market  is  in  fuch  cafe  abominable,  whether  it  be  hurtful  in  its 
COnfcquences  or  otherwife.  The  rcftritflion  of  the  term  Ibtik^y  or 
monopoly,  to  the  neceilaries  of  life  and  the  food  of  animals  is  accord- 
ing to  Haneefa..  Moo  Tmfi^\a&  faid  that  the  hoarding  of  any  thing, 
the  detention  of  which  from  circulation  produces  bad  confequences, 
although  it  be  fuch  articles  as  gold,  iilver,  or  cloth,  comes  equalljr 
within  the  definition  of  a  monopoly.  It  is  reported  from  Mohamnud^ 
on  the  contrary,  that  the  withholding  of  cloth  from  the  market  does 
not  conflitute  a  monopoly.  It  therefore  appears  that,  according  to 
^bo9  Toofqf,  regard  is  paid  to  the  a^uai  detriment  in  determining  the 
iponopoly,  as  that  is  the  caule  of  its  being  abominated ;  whereas,  ac- 
cording to  Haneefoy  regard  is  paid  to  the  particular  detriment.  De- 
crees pafs  according  to  the  latter  opinion.  It  is  to  be  obfervcd  that, 
'  if  the  period  of  detention  be  fliort,  it  is  not  a  monopoly,  as  not  being 
then  attended  with  any  detriment.  If,  on  the  contrary,  the  period 
be  long,  it  becomes  an  abominable  monopoly,  as  it  then  induces  de- 
triment. Some  have  faid  that  by  aAff^  period  is  to  be  underftood  at 
leaft  forty  days,  becaufe  of  a  faying  of  the  prophet,  "  Ferilyi  whofo- 
**  ever  hoar^  v'tBuak  for  the  /pace  if  forty  days  is  at  variance  wttb 
**  God,  and  God  is  at  variance  with  him"  Others  have  laid  that  a 
nwtitb  is  a  long  fpace,  and  that  any  time  lefs  is  ajhort  fpaqe ;  and  that 
the  degree  of  guilt  rifes  in  proportion  to  the  neceffities  of  the  people, 
and  the  cfFeft  of  the  monopoly  in  producing  a  famine.  Others, 
again  have  laid,  that  although  there  be  a  fixed  period  for  rendering  it 
puniihable  in  this  world,  ilill  it  is  criminal,  however  fhort  the  period 
may  be.  In  fliort,  it  is  not  good  to  trade  *  in  grain,  or  commodities 
of  that  nature. 

*  By  trajng  is  not  here  to  be  underftood  fimph  purtbd/i  tnifiltf  but  die  ufual  prKV 
tice  of  merchants  in  kee^ng  up  their  commodUiea,  and  watching  die  turns  c£  dw  Du^kc^ 
in  order  to  leQ  to  tb«  g^m^  advanlagei 
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bringi  from  a 
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Iv  a  podbn  fiuAild  hoard  a  qmntitT'  of  gnun,  being  the  produt^  c^ 
his  own  cultivation,  orwhicb  he  had  brought  from  another  city, — in 
either  of  thele  cales  it  is  not  deemed  an  abominable  monopoly: — it  is 
not  fo  in  the  firft  cale,  becaufe  Tuch  produA  being  an  unmixed  right 
of  his  own,  without  any  relation  to  that  of  other  people,  he  is  there- 
fore permitted  to  hoard  it  up ;  and  in  the  fame  manner  as  it  is  lawful 
for  him  not  to  cultivate  the  feed,  {o  is  it  lawful  for  him-  not  to  fell  the 
produft : — nor  is  it  fo  in  the  fccond  cafe,  according  to  the  opinion  of 
Haneefaj  the  reafon  in  fupport  of  which  is,  that  the  rigjits  of  the 
people  extend  only  to  what  is  collefted  in  the  city,  or  what  is  brought 
thither  from  its  dependances.  Alfoo  Toofrf^  on  the  contrary,  deems' 
this  practice  abominable,  becauie  the  tradition  recorded  on  this  head 
is  abftiute.  Mohammed,  alfo,  has  faid  that  every  place  from  which 
grain  is  frequently  brought  to  a  particular  city  may  be  deemed  a  de- 
pendancy  of  it ;  and  that  a  monopoly  of  whatever  may  be  brought 
from  fuch  places  is  forbidden,  as  the  rights  of  the  people  arc  connefted 
with  it.  It  is  otherwife,  however,  where  goods  are  brought  from 
a  dijiant  place,  fuch  as  it  is  not  cuftomary  to  bring  thein  from  ;  fince 
in  that  cale  the  rights  of  the  community  are  not  concerned. 


^*T"^  It  is  not  the  duty  of  fovereigns  to  eftabiifli  fixed  prices  to  be  paid 

pricM,  by  the  community;    becaufe  the  prophet  has  forbidden  this,  faying 

*'  EJiabliJh  not  prices^  as  thefe  are  regulated  by  God."     Befides,  the 

1  ^rice  is  the  right  ofthe^merchant,  and  the  meafure  of  it  is  therefore 

\  left  to  him;  and  fovereigns_are  not  entitled  to  invade  any  fuch  right, 

*'f*^f  Kcf  U^cept  where  the  welfare  of  the  community  is  cdncerned,  as  Ihalt 

fity-  iprefently  be  made  appear. 

If  a  perfon  guilty  of  a  monopoly  be  brought  before  the  Kdzeey  he 

muft  diredt  him  to  fell  whatever  he  may  have  laid  up  more  than  is 

amply  fufficieiit '  for  the  fubfiftehce  of  himiclf  and  femily;  and  raufl: 

■prohibit  hirti  from  the  like  practice  in  future ; — and  if,  after  this,  he 

■  ,  fliouM 


Itzer,  upon 
informatioDf 
mull  be  re- 
quired  to  Tell 
his  fu  pert]  a* 
outproviliona. 
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ihould  again  monopolize,  the  K^e  may  then  diaftife  him  at  his  own 
difcretiou.  ' 

If  viiluaUers,  taking  advantage  of  the  neceflity  of  the  people,  Acombina- 
rufe  the  market  tp  an  exorbitant  rate,_and  the  Kdzte  be  othcrwifcun-  the  price  of " 
aUe  to  maintain  the^  right^  of  the  people^  he  masiiiLthat  cafe_xegtilate  ^ugl^"^. 
th^  prices,  with  the  affiftance  of  men  of  ability  and_dHcernment.--  mediedbytlw 
Not  with  ftanding  this,  however,  if  they  fliould  continue  to  fell  their  fixing  a  rate, 
grain  at  a  rate  exceeding  the^fix^ed  l^idard,  the  Kdzee  rouft  confirm        ^ 
tEelale,  nor  has  he  the  power  of  annulling  it._  TFiTs,  according  to" 
Hmtefat  is  evident ;  for  he  holds  it  unlawful  to  inhibit  a  freemanjn 
this  refpe£tj — and  fo  Hkewife,  according  to  the  two  difciplcs,  unlefs 
tEemhibition  affeft  only  fome  paiticular  people,  fince  (agreeably  to 
their  tenets)  inhibition  is  not  allowed  where  it  is  indefinite. 

Is  it  lawful  for  a  Kdzee  to  fell  the  grain  of  a  monopolizer  without 
his  confent  ?— Some  fay  that  upon  this  point  there  is  a  diverfity  of 
opinion,  in  the  fame  manner  as  in  the  cafe  of  felling  the  efie£ls  of  a 
debtor; — whilft  others  maintain  that  it  is  .lawful  in  the  opinion  of  all 
our  dodors,  becaufe  i/aw^^  holds  it  juft  to  inhibit  a  freeman,  with 
a  view  to  removing  a  common  evil,  as  is  the  cafe  in  the  prefent 
inflaace. 

It  is  abominable  to  fell  arms  ia  the  time  of  fedition  to  a  perfon  Antumuft 

whnn  the  feller  knows  to  be  a  rebel,  as  this  is  a  caufe  of.  evil.     If,  "c^Somm^ 

however,  the  feller  fliould  not  know  the  purchafer  to  be  engaged  '^°*- 
in  the  rebellion,  he  may  then  without  blame  fell  arms  to  him. 

There  is  no  impropriety  in  felling  the  juice  of  dates  or  grapes  to  a  The  erode 
perfon  whom  the  feller  may  know  intends  making  wine  of  it ;  for  the  ^"'^^^ 
evil  does  not  exift  in  the  juice,  but  in  the  hquor,  after  it  has  been  ef-  for  the  pw- 
fentially  changed.     The  cafe  is  difereut  with  refpefl  to  felling  arms  m^kin^we. 

at 


d  by  Google 


ua  ABOMINATION' 8.  Book  XLIV.' 

at  a  time  of  tumult,  ilnce  in  that  inihnce  the  evil  is  eAablilhed,  and 
exlAs  in  the  original  thing,  arms  being  the  ioilruments  of  fedition  and 
rebelUon. 


A  hottb  mty  Jp  a  perfon  let  a  houfe  to  hire  in  a  village,  or  in  the  neighbour- 
any  where  hood  of  a  City,  in  order  that  the  leflee  may  convert  it  into  a  pagoda, 
for  Ae*pu^  or  a  Chriftian  church,  or  that  he  may  fell  wine  in  it,  it  is  immaterial, 
^  of  a  pa-  according  to  Hanee/a.  The  two  difciples  hold  fuch  leafc  to  be  im- 
church.  proper,  as  tending  to  promote  fin.     The  arguments  adduced  by  Ha^ 

neefa  are,  that  the  compafl  is  formed  with  a  view  to  obtain  profit  from, 
the  houfe,  which  becomes  due  immediately  upon  the  delivery ;  that 
the  guilt  exifts  only  in  the  ait  of  the  leflee ;  and  that,  as  he  is  a  free 
agent,  no  crime  of  his  can  therefore  be  rcfleded  upon  the  leflbr.  The 
rcafon  of  reftridting  the  place,  in  this  inftance,  to  a  village,  or  the 
neighboiwhood  of  a  city,  is  becaufe  it  is  illegal  to  let  out  a  houfe  in  a 
city  for  any  of  the  abovementioned  purpofcs,  as  there  the  light  of  the 
Mujfulman  religion  is  fuppofed  to  blaze,  which  is  not  always  the  cafe 
in  other  places.  The  learned,  however,  haVc  faid,  that  this  refers  ■ 
only  to  the  nei^bourhood  oiKoofa,  becaufe  many  infidds  reiide 
there:  but  that  in  any  other, place  where  the  Mujfulman  rcligioa 
prevails  it  is  unlawful.     This  latter  opinion  is  the  moA  authentic. 


KtimjSidMMi*        If  an  infidel  hire  a  Mujfulman  to  carry  wine  for  him,  and  after- 
wine  for  an    wards  pay  him  for  bis  labour,  the  money  fo  obtained  is  lawful  to'the 
iSSti  "^  Afi/wiwaff.     The  two  difciples  have  faid  that  il  is  abominable,  as 
for  &  doing,    being  the  inftrument  of  (in,  and  likewife  becaufe  the  prophet  (accord- 
ing to  the  Rawdyet  Saheeh^  has  denounced  curfes  upon  tai  feveral 
people  who  are  concerned  in  wine,  amongft  whom  are  they  who 
carry  it.     The  argument  of  Hmeefa  is,  that  the  fin  lies  only  in  the 
ikiniing  of  it,  which  is  the  aft  of  a  free  agent ;  that  the  carrying  it  is" 
no  ways  allied  to  the  drinking  of  it ;  and  that  the  obje£t  of  the  porter 
is  not  that  another  fiiould  drink  it,  but  only  that  be  himfelf  Ihould 

obtain 


vGoogle 


.gl, 


Book  XLlV.  A  '6  O  k  I  "N-A  T  t  6  N  S.  ity 

obtain  the  reward  of  his  labour : — anfl  with  rclpeft  to  the  traditioft 
above  alluded  to,  it  refers  only  to  a  cafe  where  the  wine  is  carried 
■with  intent  to  promote  fin. 

-  There  is  no  impropriety  in  the  fale  of  the  walls  of  the  houles  at  Rul«  re. 
Mecca^  but  it  is  abominable  to  fell  the  ground  on  which  they  ftand.  ^JT^and 
This  is  the  opinion  of  Hmeefa.     The  two  difciples  have  faid  that  ^^  " 
the  ground  oi Mecca  may  likewife  be  fold;  and  it  is  alfo  related  that 
Haneefa  accorded  in  this  opinion ;  bccaufe  in  the  lame  manner  as  the 
houfes  are  property,  fo  likewife  is  the  ground.     The  real  opinion  of 
Haneefa^  however,  is  that  it  is  improper;  becaufe  the  prophet  has 
laid,  "  Mecca  is  facred^  and  the  houfes  there  can  neither  be  fold  nor 
**  mherited.*^     Mecca^  moreover,  is  facrcd,  as  being  a  dependancy  of 
ihc  K^a,  and  the  place  where  reverence  is  particularly  (hewn  to  it ; 
whence  it  is  not  lawful  either  to  hunt  at  Meccoy  or  to  cut  the  thorns 
or  grafs  which  grow  there,  (except  when  they  have  faded  and  be- 
come  parched;)    or  to  fhake  the  leaves  off  the    trees    growing 
there. 

It  is  abominable  to  let  the  ground  at  Mecca^  becaufe  the  prophet 
has  laid,  •'  Whofoever  hires  out  the  ground  of  Msec  A  is  guilty  ofufury: 
**  whoever  has  ufe  for  the  ground  at  Mecca,  let  him  refide  in  itt  and 
**  whoever  poffeffes  more  than  ts  fuffictent  for  his  own  purpofes^  let  him 
**  befow  it  upon  others.*^ 

If  a  perfon  take  from  a  merchant  Ibmcthing  he  may  have  occa-  jg^Hfjuf^ry 
fion  for,  and  leave  with  him  a  certain  number  of  dirms  (for  example)  « j*«>nin- 
he  is  guilty  of  an  abomination ;   becaufe,  in  thus  taking  what  he 
wants,  he  derives  an  advantage  from  a  loan,  (namely,  the  money  he 
leaves  with  the  merchant;)   and  the  prophet  has  prohibited  us  from 
■taking  intercH:  on  loans.    He  muft  therefore  lirlV  depofit  the  dirmt 
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with  the  merchant*  and  then  take  from  him  whatever  he  may  want ; 
as  the  money  is  in  this  cafe  a  trufi^  and  not  a  lotm^  infomuch  that  the 
merchant  is  not  fubjefl  to  pay  a  compenfation  in  cafe  of  the  lols 
of  it. 


SECT.    VU. 

Ml$C£LLAN£0US    CasES. 


^ht^^be"*         ^^  '^  abominable  to  diftinguifli  the  fentences  of  the  Koran  with 
written  with-  marks,  or  to  infcrt  in  it  the  points  Of  (hort  vowcIs.     Neverthelefe  the 
'^^  '^    learned  amongft  the  moderns  have  faid  that  thcfe  diftinftions  are  pro- 
per when  made  for  the  ufe  of  a  foreigner. 

lofideiimay  There  is  no  impropriety  in  a  Polythelfi*  entering  the  facrdd 

end  noTque.  mofque  -|-.  '  Sbc^e'i  held  this  to  be  abominable ;  and  Mdlik  has  iuA, 
that  it  is  improper  for  fuch  to  enter  into  any  mofque. — The  argu- 
ment of  Shafe'i  in  fupport  of  his  opinion  is,  that  God  has  faid  in  the 

KORAN^  **  AsSOCIATORS  ARE  IMPURE,  AND  THEREFORE  MUST  N^T 
*'    BE  PERMITTED  TO  ENTER  THE  SACRED  MOSQyE."      Another  af- 

gument  is,  that  an  infidel  is  never  free  from  impurity,  as  he  dofs 
not  perform  ablution  in  fuch  a  manner  as  to  work  a  purification ;  and 
an  impure  man  is  not  allowed  to  enter  into  a  mofque.  The  fame  ar- 
guments have  been  urged  by  Mdltk ;  but  he  extends  them  to  any 
mofque.  The  argument  of  our  doctors  on  this  point  is  drawn  from  a 
tradition  that  the  prophet  lodged  feveral  of  the  tribe  of  Sakeef,  w^o 

*  Arab.  Mefl>iTraiy  i.  c.  an  affidatm-^  including  all  who  deny  die  uni^  of  the  God- 
head, and  therefore  applying  to  [tiinitarian]  Oiriftiem  as  well  as  to  IJeUtttri. 

,     t  T\m-  is  a  nv^que  in  MtKCj  fo  called  becaufe  the  prophet  'rM&  frequently  offered  up 
■  prayers  in  it. 
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were  infidels,  in  his  owninolqua  Belktes,  zk  thcimpaiity  of  an  in- 
fidel  lies  in  his  unbelief,  he  does  not  thereby  defile  a  mofque.  With 
refpeA,  otoreover,  to  the  text  above  quoted,  it  merdy  alludes  to  in- 
fidds  entering  a  mo^ue  in  a  haughty  and  forciUe  manner,  and  to  a 
cuftom  which  was  ^^iced  in  the  days  of  ignorance  of  walking  about 
the  mofque  naked. 

It  is  abominable  for  a  Mu/fulmatt  to  keep  eunuchs  in  his  fervice,  '*  >•  >boiniii- 
as  the  employment  of  them  is  a  motive  with  men  for  reducing  ^ 

others  to  a  like  ftate,  a  prance  which  is  pro&ribed  in  the  facred 
writings*. 

It  is  not  abominable  to  caftrate  cattle,  or  to  make  a  horfe  copulate  u  iiailwnd 
with  an  afs,  as  thcfe  tend  to  the  benefit  of  mankind..    Befides,  it  is  ^,^*'*'"" 
related,  in  the  Naki  Sabeeky  that  the  prophet  rode  upon  a  mule, 
which,  if  fuch  promifcuous  procreation  of  animals  had  been  pro- 
hibited,  he  would  never  have  done,  as  thereby  a  door  would  have 
betfn  opened  to  fin. 

There  is  no  impropriety  in  vifiting  a  Jew  or  Cirijian  during  a  y^  « 
their  ficknefi,  as  this  affords  them  a  kind  of  confolation ;   and  the  ^j^fi'^a""'' 
t  AW  does  not  prohibit  us  from  thus  conlbling  them.     Nay,  we  are  during  aek- 
told,  in  the  Naki  Sabeebt  that  the  prophet  vlfited  a  Jew  who  lay  fick 
in  his  neighbourhood. 

It  is  abominable  that  a  peribn,  in  offering  up  prayers  to  God,  vmh  in»oct- 
Oiould  fay.  **  I  befeech  thee,  hy  the  glory  of  thy  heavens  T  or  '•  fy  ^'^*{n?' 
'•  tie  fplenJmr  rf  tiy  throne .'"  for  a  ftilc  of  this  nature  would  lead  to 
iufpe£t  that  the  Almighty  derived  glory  from  the  heavens;  whereas 

*  That  u,  in  ibe  KmaNi  which  is  ttnnedi  bj  w^  of  pre-eminence,  the  Sbarra, 
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the  heavens  are  created,  but  God,  with  all  hi$  attributes,  i$  eternal 
and  immutable.  It  is,  however,  recorded  by  jSAoo  Too/of,  that  there 
is  no  inipropricty  in  this,  (an  opinion  which  has  been  likewiie 
adopted  by  ^oo  Laisi)  becaufe  it  is  related  of  the  prophet  that 
he  o6cred  up  a  fimilar  prayer  to  God.  Ourdodors>  on  the  other 
hand,  have  urged  that  this  tradition  is  uncertain;  and  that  to  abftain 
from  whatfoever  is  fuf^Sed  of  being  wrong  is  moft  prudent  and 
adviicable.- 

lar  is-  abominable  to  fey,  in  a  prayer^  "  I  befccch  thee,  O  Goo, 
**  By  the  right  of**  (any  particular  perfon,)  or  **  by  the  right  ^* 
(any  of  the  prophets;)  becaufenoneof  his  creatures  is  poffefled  of  any 
right  with  refpe^  to  the  Creator. 

^oamffUdif-  Pr  is  an  abomination  to  play  at  chefs,  dice,  or  any  other  game; 
for  if  any  thing  be  Aaked  it  is  gambUugf  which  is  exprefsly  prohibited 
m  the  Koran  i,  or  if,,  ob  the  other  hand,,  nothing  be  ha»rd^,  it.is 
ufeleis  and  vain.  Belides,  the  prophet  has  declared  all  the  enteitaior 
ments  of  a  MufulmanXo  be  vain  excepting  three;  the  breaking  in  of 
hishorfe;  thcdrawing'of  hisbowj  and  the  playing  and  amuiing  him- 
felf  with  his  wives.^  Several  of  the  learned,  however,  deem  the 
game  of  chefs  to  be  allowed,,  as  having  a  tendency  to  quicken  the 
underftanding;  whieh  opinion  has  al£b  been  afcribed  to  Sbqfeu — Our 
do<aors  have  founded  their  judgment  in  this  particular  on  a  feying  of 
the  prophet,  **  JVhofoever  plays  at  chefs  or  dke  does^  as  it  wercy  plunge 
**  bis  band  intb  the  blood  of  a  hog."  Moreover,,  plays  of  this  nature 
are  apt  to  withhold  men  from  the  adoration  and  worfliip  of  God  at  the 
let  periods;  and  the  prophet  has  laid,.  **  PFhatpxver  tends  to  relax  men 
'*  in  their  duty  to  God  is  conjidered  in  the  fame  ligkiiuuh  the  praBici 
**'  ofgamngy — It  is  alio  proper  to  remarE,  that  if  a  man  play  at  chcft 
for  a  flake,  it  deftroys  the  integrity  of  his  charafter,  and  renders  him. 
^  Fhfikt.  ox  reprobate  \  but  if  he  do  notplay  acityar  «/a>fei  the  inte- 
grity of  his  character  is  not  atfe^^,    Aboa  Toof^nid  Mohammed UoMi 
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it  i^minable  to  falute  any  peHbn  that  is  engaged  In  play;  fmce,  in 
thos  refraining,  our  abhorrence  of  gaming  may  beexpreiJed.  Haneefdy 
on  the  ccmtrary,  holds  it  proper,  as  being  the  means  of  diverting  the 
parties  from  their  game. 

.  There  is  no  impropriety  in  a  perfon  receiving  a  prefent  from  a  Prefent»  c«f- 
flave  who  is  a  merchant ;  or  in  accepting  from  him  an  invitation  to  an  M^,^j)tnd 
entertainment ;  or  in  borrovi'inEr  his  carriage :  but  it  is  abominable  to  «"""*»"- 

o  °  menti  m«y  be 

receive  from  him  a  prefent  either  of  cloth  or  money. — ^What  is  here  Mceptedfrom 
advanced  proceeds  upon  a  favourable  conftruflion  of  the  law.  Ana-  t^^T^ 
logy  would  fuggeft  that  there  is  no  difference  whatever  between  his 
invitations  and  his  prefents  confiding  of  cloth  or  money ;— in  other 
words,  they  are  all  equally  abominable  in  the  acceptance,  as  being  all 
grafuituis  zGts,  to  which  a  flave  is  not  competent. — ^The  reafon, 
h6wcvcr,  for  a  more  fevourablc  conftru6tion  of  the  kw,  in  this  par- 
ticular, is  that  the  prophet  accepted  a  prefent  from  Soliman  when  he 
was  a  flave,  and  from  Bareeri  when  ftic.was  a  Mokdtibd.  A  nuhober 
of  the  companions,  alfo,  accepted  an  invitation  from  the  freedman  of 
Jlho  Rujfaid  whilft  he  was  yet  a  flave.  There  is,  moreover,  a  fort 
of  neceflity  which  operates  upon  a  mercantile  flave,  and  obliges  him 
to  ^ve  into  thefe  feveral  cufloms.  Thus,  for  inftance,  if  a  perfon, 
having  gone  to  his  (hop  with  a  view  to  purchase  wares,  and  having 
requefted  of  him  Ibmcthing  to  drink,  Oiould  be  refufed  by  him,  in 
that  caft  he  would  confcquently  incur  the  imputation  of  covctoufhcls, 
few  people  would  frequent  his  fliop,  and  his  trade  would  thereby  be 
ruined.  Bcfides,  when  a  flave  is  permitted  to  trade,  he  implicitly 
poflefles  ail  the  power  of  a  merchant  in  its  full  extent.  But  he  is 
*  under  no  neceflity  of  clothing  people,  or  of  diftributing  tmney  to  them; 
■  and  hence  it  is  not  allowed  to  him  to  perform  fuch  afts,  in  conformity  . 
■with  what  analogy  iiiggefts  upon  this  fubje£t. 
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Generainiiei  Ip  a  pcHbn  beftow  any  thing  in  gift  or  alms  upon  an  orphan* 
to"  iiJMt  onder  the  proteftioii  of  a  particular  perfon,  it  is  lawful  for  that  perioa 
foSX  r  ^°  ^^^  poffeflion  of  fuch  gift  or  alms  on  his  behalf. — ^It  is  here  proper 
to  remark,  that  aAs  in  regard  to  infant  orphans  are  <^  three  defcrip- 
tions. — I.  A£ts  oi  guardtanjhlp^  fuch  as  contraflingan  in^t  in  mar- 
riage, or  felling  or  buying  goods  for  him ;  a  power  which  belongs^ 
folely  to  the  Wake^  or  natural  guardian,  whom  the  law  has  confti^ 
tuted  the  infant's  fubflitute  in  thole  points.'^Il.  A6ts  arifing  from  the 
luants  of  ^n  infant ;  fuch  as  buying  or  ielling  for  him  on  occafibns  of 
need ;  or  hiring  a  nurfe  for  him,  or  the  like ;  which  power  belongs  to 

the  maintainer  of  the  infant,  whether  he  be  the  brother,  uncle,  or 

(in  the  cale  o(  z foundling,')  the  Mooltakity  or  taker-ufy  or  the  mithery 
provided  fhe  be  maintainer  of  the  infant;  and  as  thcji  are  empowered 
with  refpe£l  to  fuch  afts,  the  WaUe,  or  natural  guardian,  is  alfo  em- 
powered with  refpeft  to  them  in  a  ftill  fuperior  degree ; — nor  is  it  re- 
quifite,  with  refpeA  to  the  guardian^  that  the  infant  be  in  his  imme- 
diate protection. — III.  Afls  which  are  purely  advantageous  to  the  in- 
&nt,.  fuch  as  accepting  prefents  or  gifts,  and  l^eeping  them  for  him; 
a  power  which  may  be  exercifed  either  by  a  Moo/tojiii,  a  brother,  or 
an  uncle,  and  alfo  by  the  infant  himfelf,  provided  he  be  poflefled  of 
difcreti(»i,  the  intention  being  only  to  open  a  door  to  the  infant's  re- 
ceiving benefaSions  of  an  advantageous  nature.— The  infant,  there- 
fore, is  empowered  in  regard  to  thofc  a£ts,  (provided  he  be  difcreet,) 
or  any  peribn  under  whofe  protection  he  may  happen  to  be. 

It  is  not  lawful  for  the  Mooltakit  [taker-up]  of  a  foundling  to> 
hire  him  out  in  fervice ;  nor  is  it  lawful  for  an  uncle  to  do  fo  by  his. 
infant  nephew,  although  he  be  under  his  immediate  care.  It  is  other- 
wife  with  a  nu^berx  for  fhe  may  lawfully  let  her  infant  child  to  hire, 
[MTovided  fhe  have  immediate  charge  of  him ;  becaufe  a  mother  is  cm.-^ 

*  Arab.  Laita.    Properly,  ifitaMing.    (Sec  Vol>n.  p.  257.) 
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powered  to  uie  the  lervices  of  her  ia^t  child  by  emproyingp  him-,- 
without  tendering  him  any  retDra,--whereas  a  Maait^t  or  an  uncle 
have  not  this  power. — If  the  child  Oiould  of  himfelf  eater  into  an  en?- 
gagement  of  fervice,  it  is  not  valid,  as  there  is  a  poffibility  of  its  tend- 
ing to  his  prejudice,'— Still,  however,  if  after  having  hired  himfelf 
out  he  (hpuld  fulfil  his  engagement,  it  is  then  valid ;  becaufe  in  thus 
conHrming  it  his  advantage  only  is  confulted ;;  and.  he  is  confequently 
eotiUed  to  the  hire  agreed  for. 

It  is  kboiiMnaWc  for  a  perfon  to  fix  an  iron  collar  on  the  nack  of  Annftcrmuft 
his  flave  in  fuch  a  manner  as  to  deprive  him  of  the  power  of  moving  coilir  on  the. 
his  head,  according  to  the  cuftom  of  tyfints;  becaufe  a  punifliment  ^^f^ 
of  this  nature  is  like  the  torments  of  the  damned,  and  is  confequently 
unlawful,,  in  die  &me  manner  as  fcorching  with,  fire^ 

A  MussuLMAK  may  imprifon  his  flaver  for  as  »  cufton-  prevails  but  he  maf. 
amongft-the  Mufuhnans  of  confinmg  people  who  are  mad  or  ieditious,  ™P^™ 
fb  in  a  fimilar  manner  it  is  lawful  for  a  perfon.  to    confine  a 
flave,    that   he  may  prevent  his  abiconding,^  and  thus  fecure  his 
property^ 

Jt  Jb  not  abcHiiinable  to  apply  a  glyfter  iaa  cafe  of  need  j.  becaufe  Gfyfien  an 
medical  praftices  are  approved,  in  the  united  opinion  of  all  our.doftor^  ^"'^"'- 
as  well  as  by  the  traditions  of  the  prophet.     An  application  of  this  wffity. 
kind  is,  moreover,  equally  pr<^r,  whether  it  be  adminiftered  to  a 
manor  woman.    It  is  not  allowable,  however,  to  have  recourse  to. 
any  forbidden  thing,  fuch  as  w/otj  or  the  like;  fw  it  is-unlafvfql  to. 
feek  health  by  unlawful,  means. 

It  U  not  Improper  to  defray  the  allowances  of  a-Kisw/fram  Theaiierw- 
ftbe  public  treafury,  becaufe  the  gro^^ci  nominated:  Jk^h.  Bin-O/aid  j^^ai^^ 
a.  ~  Kdzee 
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be  defrayed  I^dzef  oF  Mecca^  appointing  him  his.  allowance  from  -the  publio 
puWic  [KB-  troafury  theEc;  and  he  jdib  nopainated  Alee  -to  be  K^e  of  T/nn^ 
*^^'  appointing  him 'his  allowance  from  the  treafury  there.— Befidcs,  as  a 

Kdzee  is,  by  the  nature  of  his  office,  confined  to  the  bufinefs  of 
guarding  the  rights  of  Muffulmam.,  his  maintenance  is  therefore 
dpawn  frooTtheir  property,  (and  the  public  treafury  is  the  prope^r 
of  the  Mujfulman  community;)  for~a  conhnement^to  any  particular 
office  or  duty  entitles  to  maintenance;  as  holds  in  the  cafe  of  an 
executory  or  a  Mo%dribat  factor  who  travels  with  the  ftock. — It  js 
■to  be  obferved,  however,  that  the  propriety  of  the  Kdsee  receiving 
rhis  aUawance  from  the  public  treafury  is'  only*  where  he  takes  it 
rui  a  fatisfaflory  manner,  without  any  condition ;  for  if  be  (hould 
refufe  to  undertake  the  office,  unlefs  the  fovereign  allow  him  a 
certain  falary,  it  is.  unlawful;  becaufe  he  in  fuch  cafe  demands  a 
reward  for  the  difcharge  of  an  aft  of  piety ;  for  fuch  the  office  of  a 
Kdzee  is;  nay,  the  CKcrcife  of  jurifdiftion  is  the  noUeft  fpecies  of • 
devotion. — It  is  alfo  .prqper  to  remark,  that  if  a  Kd%ee  be  poor^  it  is 
moft.  eligible,  or  rather  incutnhent  on  him  to  receive  his  m^tenance 
from  the  public  treafury;  for  otherwife  he  would  be  unable  to  fup- 
port  the  dignity  of  his  office,  from  a  neceffary  attention  towards 
the  concerns  of  his  fubfiftence.  If,  on  the  contrary,  he  be  rich^ 
fome  deem  it  mofl  eligible  that  he  ftiould  not  receive  his  allowance 
from  the  public  treafury;  whilft  others  maintain  that  it  is  in- 
cumbent on  him  fo  to  do.  -  The  latter  is  the  better  opinion ;  becaufe 
■otherwife  the  office  might  be  rendered  low  and  contemptible ;  and  alfo 
■  becaufe,  if  an  indigent  perfon  fliould  fucceed  a  rich  Kdzee^  it  would 
then  be  difficult  for  him  to  procure  a  falary,  as  that  had  been,  perhaps, 
for  a  long  time  relinquilhed. 


Cafe  of  a  Jp  a  K^iseej  having  pofleffed  himfelf  of  one  year*s  allowance, 

mWed  after     flwuld  be  difmiflcd  from  his  office  before  the  expiration  of  that  year, 
'^w!«i-  -thwe  isJn  this  cafe  a  diiagrecment  amongft  our  doSors,  i»  the  lame 
7  manner 
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manner  as  they  bare  difivred  in  opinion  where  a  wife  dies  in  a  iimtlar 
predicament  *.  The  better  opinion^  however,  is  th^  he  fliould  re- 
Aore  the  excels. 

There  is  no  impropriety  in  a  female  flave  or  an  Am-Walid  tra-  F«niiefl«ei 
velliog  without  btiing  attended  by  a  kinfman ;  becaufe  a  ftranger  (as  wi^utbeing 
ha?  been  akeady  explained)  is  cdnfidered  the  Tame  as  a  kinrman  with  k^m.  ^  ' 
refpeft  to  looking  at  or  touching  a  female  flave;  and  an  Am-Walid'i% 
alfo  a  flave,  as  being  property .^  although  Ihe  cannot  be  fold. 

•  S«  Vol.  I.  p.  399. 
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Of  the  CULTIVATON  -of  WASTE  LANDS*, 

rf  "^  ^AWAT  (which  is  here  rendered  ivafie  land)  fignifies  any  piece 
*~™"'  XVA  of  ground  incapable  of  yielding  advantage,  either  from  a  want 
of  water,  an  inundation,  or  any  other  caufe,  fuch  as  prevents  tillage; 
and  it  is  termed  Mawit,  or  deady  becaufe,  like  the  dead,  it  is  of  no  ufe. 

doD  of '^'  Ant  piece  of  ground  which,  from  a  long  time,  has  lain  wafte 

^gj°        without  belonging  to  any  perfon,  or  which  has  been  formerly  the 

*  Arab.  jSya-al-Mnoitf  meaning,  literally,  the  rtvival  ef  lit  iad. 

property 
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property  of  a  MuHitlrrum,  who  is  not  then  known,  and  is  likewife  to 
far  removed  from  a  village  that,  if  a  perfon  call  out  from  thence,  his 
voice  cannot  th^-e  be  heard,  is  turned  Mawdt.  The  compiler  of  the 
HeMya  remarks  that  this  is  the  explanation  of  it  as  delivered  by  Ka- 
dooree.  It  is  reported  from  Mobaihtmd  that  it  is  re(][ui(ite  the  ground 
be  neither  the  property  of  a  Muffultrum  nor  a  Zimrnee\  and  likewiie, 
that  it  be  of  no  ufe;  in  which  cafe  it  becomes  abfolutely  Mawdt:  but 
that  ground  which  is  the  property  either  of  a  Muffulman  or  a  Zimmee 
is  not  Mawdt'—H  the  proprietor  be  unknown,'  the  ground  in  the 
mean  time  belongs  to  the  Muffulman  community; — ^but  if  he  after- 
wards  appear,  it  muft  be  restored  to  him,  and  the  cultivator  is  re- 
fponfiUe  for  whatever  damage  he  may  have  occafioped. — ^With  refpe^ 
to  the  ground  being  diftant  from  a  village,  as  mentioned  by  Kadooree^ 
Aboo  T9op^'\%  of  opinion  that  this  is  aoHidition,  for  this  realbn,  that 
where  the  ground  is  contiguous  to  a  village  it  cannot  be  faid  to  be  en- 
tirely ufelefs  to  ^e  inhabitants  of  it.  Moharmtud  holds  it  fufficient 
that  the  villagers  do  not  in  reality  make  ufe  of  the  ground,  whether 
it  be  contiguous  or  not.  The  iame  opinion  has  been  delivered  by  the 
Smdni  MeA  ]0>abir  ZdS:  hut  Shims  al  Aym^  the  Siruckjbians  has 
adopted  the  ofmuon  of  Akoo  Toofif. 

Whosoever  cultivates  wafte  lands,  with  the  permiiHon  of  th«  The  odtin-. 
chief,  obtains  a  property  in  them ;  whereas,  if  a  perfon  cultivate  b^*1ii^ 
them  without  Inch  permiffion,  he  does  not  in  that  cafe  bccomepro-  ti^cuiti¥«ar 
prietor,  according  to  Jif<uv£/4.  The  two  difciples.  maintain  that,  in  pertyiathcmi 
this  cafe  alfo,  the  cultivator  becomes  proprietor ;  becaufe  of  a  laying 
of  the  prophet,  *•  Whofoever  cultivates  wafie  lands  does  thereby  ac^ire 
•*  the  property  of  them'"  and  alfo  becaufe  they  are  a  fort  of  common 
goods,  and  become  the  property  of  the  cultivator  in  virtue  of  his  being 
Uie  firfl  pofieflbr;  in  the  iame  manner  as  in  the  cafe  of  feizing  game, 
or  gatheriiig  firewood.  One  argument  of  Haneefa  on  this  poii^  is  ^ 
faying  of  the  prophet,  **  Nothing  is  lawful  to  any  perfon  but  "what  is 
**  permitted  by  the  ImAm  :"— and  with  refpeft  to  the  laying  quoted  by 
"•'     Vol.  IV,  S  the 
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the  two  difciples,  it  is  to  beconftrued  itfCrely  iato  ijmiisfa/ funi^^^ 
(for  the  prqphft-waa  him&lf  an  tm4m») — in  th^  {».vo^  cnauoer  as 
where  he  faid,  "  Whoever  AilU  an  it^dtl  if  ti^itkd  to  iris  armatir."'^ 
Beiides,  aU  wafte  l9n4s  are  plunda-»  feapg  tbajt  the  iid^knmu  ac- 
quired  the  poiTelBon  of  them  by  cooqueft :  and  heqce  co  perfon  caa 
ftflume  a  property  in  them  without  the  conlent  of  the  Anin,  as  hoUt 
ia  all  cafes  pf  plunder.  _  "" 

ff/Aj  only  u         jp  ^  pCTfoD  Cultivate  wafte  land,  a  ttfUxr  only  is  due  from  it,  for  it 

foeultirated,  is  unlawful  to  charge  a  Mujitlmatt  with  tnbute  m  the  beginning:  but 

BwiiS^ld*     if  'he  land  be  moiftened  with  tribute  water,  tribute  may  lawfully  be 

li^"''""*    imposed,  as  it  then  becomes  due  on  account  of  the  Water.— If,  aHb, 

^  peribn  cultivate  wafte  lands,  and  afterwards  relinquift  them,  and 

another  then  cultivate  them,  fome  have  laid  that  the  fecond  cultivator 

13  beft  entitled  to  the  property ;  for  the  firft  was  owner  of  the  p-ofts 

merely,  and  not  of  the  land  itfelf ;  and  therefore,  upon  his  relinquiflt- 

ing  it,  the  iecond  obtains  a  fuperior  claim.    It  is  certain,  however, 

riiat  the  iirft  cultivator  may  refume  the  lands  from  the  fecond,  becaufe 

he  is  fH«prietor  of  them  in  virtue  of  having  brought  them  to  a  ftate  of 

cultivation,"  (as  appears  from  the  faying  of  the  prophet  quoted  in  the 

preceding  cafe,)  and  does  not  forfeit  his  property  by  the  relinquifh- 

Kwnt. 

]■  Oe  eoW-  Ip  a  perfon  cultivate  a  piece  of  wafte  land,  and  four  others  aftcr- 

TUionoftbe  ,,-,.  ,..  ,  irtrtt  tf 

tSfcniBjicent  wards  fo  Cultivate  the  circumjacent  ground  as  to  obftruct  the  paflage  * 

TOd"mBfl*be   hito  his  property,  it  is  reported,  ftom  MiAammed,  that  his  road  is  to 

feftwit,        lead  through  the  ground  of  him  who  cultivated  laff;  for,  after  three 

of  the  fides  bordering  upon  his  (Mt>perty  had  been  cultivated,  the  other 

of  confcquence  remains  for  his  ingrefs  and  egrcfs;  and  therefore  this 

perfon  who  cultivates  it  wilfully  aims  at  the  deftru^on  of  his 

righv 
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If  a.  Zimmei  cultivate  waifte  lands,  he  becomes  proprietor  of  them,  A  Zinmit  k- 

iB  die  lame  manner  as  a  }ih0ffuimaH ;  becaufe  cultivation  endows  with 

a  r^t  of  property.     {HoMeefa^  however,  holds  that  the  confenl  of 

the  btSm  is  requilite.)— A  Zhrmee  and  a  Muffuhiatty  therefore,  are 

jiloke  ia  this  refpe^t,  in  the  fame  manner  as  in  all  other  points  of 

{UK^oerty.  ' 

♦ 
I 

If  a  perfon  circumfcribe  a  piece  of  ground,  and  fct  marks  upon  it  if  theUndfee 

with  ftones  •«■  fuch  like,  and  keep  it  in  that  ftate  for  the  fpace  of  three  s^  three 

years  without  cultivating  it,  the  ImSm  may  in  that  cafe  lawfully  re-  ^.^J^ojf 

ixa»  it,  and  ^srn  it  to  another :  becaufe  the  around  vras  eivi^  to  it  m^jr  be 

,.-.,  r  , /•!,  -         r,  transferredbjr 

\Q,p  nrlt  wKo-  3  view  to  his  cultivating  it,  lo  that  a  benefit  might  en-  the  Imam. 
fuc  to>the  JUb^AntMV  from  the  collection  of  the  tithe  and  tribute ;  and  . 
!is  he  neglected  this,  it  is  therefore  incumbent  on  die  hnim  to  deliver 
it  over  to  aoocber,  that  the  end  fer  which  it  was  givoi  to  the  firft  may 
be  anfwwed. — ^Moreover*  the  encompaffing  of  the  groimd  with  ftones, 
&c  does  B«t,  like  ci^tivation,  create  a  right  of  property,  fince  by 
rjuSilnWiiiyf.the  l»id  is  undtirfleod  rendering  it  productive,  whereas  the 
encompalling  it  with  ftones  ferves  merely  to  deiignate  the  boundaries : 
the  land,  therefore,  ftill  remains  unappropriated  as  before.— ^With 
ivfpeAto  the  fpecification  of  three  years,  as  here  mentioned,  it  is 
feundeJ  on  a  laying  of  Offlar,  ••  ^he  marker  bos  no  right  after  three 
*'  years  Bave  ehpfed^* — It  alio  proceeds  on  this  principle,  that  three 
pniods  of  time  arc  requifite  for  a  perfon  who  marks  lands  j  one,  that 
he  may  go  to  his  place  of  abode  after  having  fet  the  marks ;  another, 
tibt  he  may  there  fettle  his  aflUrs ;  and  a  third,  that  he  may  return  to 
his  land;  and  each  of  thefe  feveral  periods  is  determined  at  a  year,  as 
it  is  probable  any  tefs  divifion  of  time,  fuch  as  an  hout,  a  day,  or  a 
month,  might  not  fuffice  to  anfwer  the  purpofe.  If,  therefore,  after 
the  elapfe  of  three  years  the  marker  return  not  to  his  lands,  it  is  pre- 
ftraied'that  he  has  relinquiflied  them. — Lawyers  remark  that  wjiat  is 
fcere  advanced  proceeds  upon  a  principle  of  equity ;  but  that,  in  ftrift- 
ne(s  of  law,  if  a  perfon  cultivate  the  lands  which  another  Ijas  marked 
S  2  before 
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before  thb  Hapfe  </ithe  period  above  mentioned j  be  becomes  the  pro- 
IM-icitor  of  themj  bs  in  thi&  cafe  he  is  the  cultivator,  and  not  the  other. 
Munsr  of  |t  u  here  properito'obferre  diat  waf^  lands  msy  be  marked  by  other 
^Li^.  modes  befides  fetting  ftones,  fuch  as  by  furrounding  them  with  the 
laraawhes  of  trees.;  by  burning  the  underwood  Jand  thorns  which  may 
be  growing  upon  the  lands ;  or  by  collecting  them  together  and  -fcat- 
tering  them,  mixed  with  a  little  eafth,  about  the  borders,  without 
carrying  them  fb  uniformly  round  as  to  form  a  continued  boundary; 
or,  laftly,  by  digging  a  trench  one  or  two  yards  in  width* 

P^*'"*.         It  is  related,,  as  an  ojunion  (rf"  Afc&wwwi/,  that  if  a  perfon'dig  up 
by  dig^g    and  water  a  piece,  of  waAe  land,  he  i&  then  the  cultrvtOor  of  it; 
tL  ^pm^f   whereas,,  if  he  dig  it  up  or  water  it  fingly,  be  is  only  held  to  have 
let  a  mark  upon  it. — In  the  fame  manner,  if  he  dig  a  trench  ot  ditch 
without  watering  the  land,  it  is  confidered  only  as  marking ;  whereas, 
if  he  moiAen  it  with  water,  after  digging  a  trench,  it  is  cultivatioQ. 
w^^nt'u    ^*  moreover,  a  perion  raife  an  enclofure  round  the  land  ib  high  asto 
mW(tti.       be  a  dam  to  the  water,  he  is  held  to  have  cultivated  it;  and  lb  like- 
wile  if  he  fow  feed  in  it. 

It  nufi  BM  It  is  not  permitted  to  cultivate  a  piece  of  waAe  land  imme^alely 

M  ^hftltri  bordering  upon  lands  that  are  in  a  fiouriOiing  Iftate ;  as  it  is  reqinfite 

^!^iS-     ^^^  *  ^P^*^*  ^  ^*^*^  ^^'^  '***  ****  °^  ^^^  "'*^*  **^  '^*  ^^^'  proprietor, 
vatel.  and  alfo  for  piling  up  his  Hacks,  whence  fuch  land  dora  not  come 

tinder  the  defcription  pf  w^  any  more  than  a  river  or  a  highway;— 
and  accordingly^  our  doftors  have  faid,  that  it  is  not  lawful  for  the 
Jm^  to  bcftow  on  a  perfon  any  article  of  indifpenfable  ufe  to  the 
Mitjfuhnms,  fuch  as  a  falt-pit,  or  a  well  from  which  the  people  draw 
water  to  drinks 

A>w  is  .Whoetbr  digs  a  well  in  wafte  land  is  entitled  to  a  fpace  or  picds 

w^Xd^   of  Janii*  round  it.     If,  therefore,  the  well  be  dug  for  the  ufe  of 

*  Aiab.  Hartemi.  meaning^  Uterall;,  pnhibiud  it  tttin. 

■  ■    ■  camels^ 
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<aiDel?,  a  ^ce  of  forty  yards  is  annaed  to  it.— This  is  relied  in.t^e  »  mOe 
traditions.  Several  of  our  doctors  have  conftrued  thp  forty  yarda  to 
mean  the  aggregate  ^ace.  The  better  opinion,  however,  is  that 
forty  yards  are  annexed  to  each  fide  of  the  well ;  for  as  many  lands  are 
of  a  foft  and  humid  ibil,  it  might  happen  that  if  anctf  her  perfon  fliould. 
dig  a  well  at  a  lefs  diftaace  from  the  firft  than  forty  yards,  the  water 
of  the  one  might  ooze  through  the  earth  and  communic<Ue  with  the 
other.  If  the  well  be  dug  with  a  view  to  drawing  water  from  it  by 
means  of  camels  or  other  animals  *,  in  that  cafe  the  fpace  of  fixty 
yards  is  annexed,  according  to  the  two  difciples.  Haneefa  holds  that 
i^  this  cafe  likewile  only  forty  yards  ai-e  allowed. — The  arguments  of 
the  dilciples  upon  this  point  are  twofold.-— First,  a  faying  of  the 
jirophet,  ^^  ^be  precmdi  of  a  fountaitt  are  fioe  hundred ym'ds^  of  a  well 
•*  from  which  cameh  may  S-ink  forty,  and  ^a  well  from  which  water 
**  is  drawn fxty yards. ^* — Secondly,  there  is  a  neceffity  that  a  con- 
fiderable  fpace  be  annexed  to  a  well  of  this  nature,  lince  the  camels 
may  be  required  to  be  led  to  a  diftance  from  it,  as  the  rc^  by  which 
the  water  is  drawn  up  is  often  of  long  extent ;  but  where  weUs  are  lb 
made  that  the  water  may  be  taken  out  by  the  hand,  it  is  not  necefiarj 
that  any  great  fpace  be  allotted  on  this  account ;  and  therefore  a  dif- 
ftrence  fliouM  certainly  be  made  between  the  two  forts  of  wells.  Ho' 
M^a  argues  irom  the  tradition  before  cited,  in-  whidi  forty  yards  are 
xnoDtioned,  withont  diAinguUhing  between  the  two,  ipecies-  of  wellsk 
The.ol^ftifMi,  moitorer,  Aarted  by  the  two  difciples  may  be  obviated 
by  m^ing  the  camels  revolve  round  the  weU  with  the  rope,  inftead  of 
^viog  them  direftly  from  it. 

\t  the.  well  have  a  fountain  in  it,  the  IJace  annexed  to  it  is  five 
hundr^  yards ;  becaufe  of  the  tradition  before  quoted; '  and  alio,  be^ 
cauie  a  large  fpace  is  here  abfolutely  requifite ;  for  as  the  fountain  is 
brou^t  out  ta  water  the  ground,  one  ipaceis  required  through  which 

*  See  note  io  VoL  U.  p.  327,. 

the. 
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the  w^er  sn^jr  be  conduced  froai  tb^  fouAtaia  \  viqther  ibr  a  re&f* 
voir  wbereui  the  wat«r  (D»y  be  coUeAed ;  ^nd  a  third  for  coaveyini; 
thp  watei;  from  the  refervoir  to  moiften  the  land&  for  cultivation.  A 
confiderabk  fpace  is  therefore  requkod ;  which  is  determined  at  five 
hundred  yards,  by  the  tradition ;  and  this,  according  to  the  mofl  au- 
thentic opinions,  means  five  hundiFcd  yards  on  e»ch  fide  of  the  foun- 
tain ;  the  yard  meafuring  fix  fpans. — (Some  have  faid  that  the  annex- 
ation of  five  hundred  yards  to  a  fountain  is  only  in  the  country  of 
jirabia,  where  the  foil  is  hard ;  but  that  in  our  country,  where  it  is 
foft,  a  larger  extent  is  required,  as  otherwife  the  w^ter  of  one  foun- 
tain might  tranfudc  through  the  earth  and  communicate  with  that  of 
another.) 

within  the  |f  a  perfou  attempt  to  dig  a  well  within  the  limits  of  the  proprietor 

which  no  of  another  well,  in  that  cafe  the  other  may  prohibit  him ;  becaufe  the 
is  endded°to  hmits  of  his  well  are  his  property,  (as  hasi  been  expluned,)  and  the^c* 
<''£*  fore  none  has  a  right  to  encroach  upon  them.     If,  alfo,  a  perfqn 

ihould  actually  dig  a  weU  within  the  limits  of  another,  tha  fird  pro- 
prietor has  in  that  cafe  the  c^bon  either  of  filling  it  up  himfelf  gra* 
tuitoufly,  or  of  forciiig  the  other  fo  to  do. — ^Some  have  faid  that,  ui 
this  cafe,  the  firft  proprietor  i»  to  take  a  coaipeu;&^o%  fax  the  dauMgF 
from  the  other,  and  then  to  31  up  the  well  himf«lf ; — ^i*  the  fame 
iO«u»er  as  where  a  perfba  deflroys  a  wall  the  propecty  of  anotlwrK  tB 
which  eaiic  he  muft  make  reparation  to  the  propricter,  who  qauft  rc- 
bwld  it  himfelf.  This  is  approved.  It.  is  related  in  KhaJ^%  treatift 
upon  the  duties  of  a  K6zee^  that  the  damage^  in  this  inflance,.  mu£t  be 
computed  by  a  comparifon  of  the  value  the  firfl  well  bore  before  the 
other  was  dug,  with  what  it  bears  afterwards;  the  ^9ereoc;e  ihcwing 
the  lo&  fui]iained. 

or,  if  uijrdo        *Fh;s«&  IS.  tiD  rcfponfibility  for  any  thing  w^ich  may  b^ipsn  to' be 

fponfibie  fOT    deftroyed  by  falling  into  the  firft  of  the  two  wells,  as  the  proprietor, 

«ci-     J^  digging  it,-  was  not  guilty  of  any  treipafe.— This  is  evident,  in  the 

3  opinion 
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o|Mtuan  of  Hme^,  if  he  dug  it  with  the  confent  of  the  ImdHt  \  and  ^\'J*,^^ 
alfo  in  the  opinion  of  the  two  difci|^e8,  whtther  it  was  doiie  with  tht 
oonfent  of  the  /laiw  or  not ; — according  to  Hanerfa^  bccaufc  the  dig* 
ging  of  a  well,  in  this  irtftance,  was  the  feme  as  the  fettlng  of  marks, 
which  may  be  done  without  the  confent  of  the  JmBm^  although  tht 
property  cannot  be  acquired  without  his  permiffion. — ^If,  on  the  con- 
trary, any  thing  be  deftroyed  by  falling  into  the^cimrf  well,  it  muft 
be  atoned  for,  as  the  proprietor  of  this  well  has  been  guilty  of  a  tref- 
pafs  in  having  dug  upon  the  property  of  another.  If,  on  the  other 
hand,  a  perlbn  dig  a  well  bordering  on  the  precinfts  of  another,  with-* 
out  however  encroaching  upon  it,  and  the.  water  of  that  other  ihould 
then  decreafe,  he  is  not  liaUe  to  make  any  compenfatioin,  as  he  is  not 
here  guilty  of  any  tranfgreinon.— -In  this  laA  cafe,  moreover,  the 
iecond  digger  i»  entitled  only  to  the  ground  on  three  fides  of  his 
well,  as  the  ^und  on  the  fide  of  the  firft  well  is  the  property  of  the 
firft  Sggcr. 

Whoever  digs  a  channel  *  fof  condui^^ing  water  to  any  place,  A  fpace  ia 
has  a  fpace  annexed  to  it,  according  to  his  want.    It  is  related  by  Afe-  priif^Fto's 
banmud  that  an  aqueduft  is  the  feme  as  a  well,  fa  far  as  regards  the  ^^ifr'aurfli 
annexing  of  land  to  it.— Some  fey  that  this  is  the  doctrine  of  the  two 
difciples ;  but  that,  according  to  Haneefoy  no  fpace  is  allowed,  except  - 
when  the  water  appears  above  ground ;  for  as  an  aquedu<5t  is  in  fa£t 
merely  a  rhuUt,  it  is  therefore  fiit^ed:  to  the  feme  rules.     Sevend 
doctors  have,  however,  maintained  that  when  an  aqueduct  appears 
above  ground,  it  is  then  confidered  in  the  fame  light  as  a  fpring  or 
fountain ;  and  that  eonfequently  the  fame  quantity  of  land  is  annexed 
to  it,  namely,  five  hundred  yards. 

Ip  a  perfon  plant  a  tree  in  a  wafle  fpot  of  land,  he  is  etititled  to  orio  ^tm: 

*  Anb.  Kmat.    Perf.  Karitz.    It  is  gencraDy  uoJnAood  to  meu  a  pAttrratuout 
•pmiii0  m  droit, 

afinall 
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planted  In  a  finall  fpace  as  an  appendage  to  it ;  wherefore  no  other  perfon  is  al- 
lowed to  plant  a  tree  on  the  ground  within  his  precinds,  as  this  (pace 
is  ufeful-to  him  for  colleaing  his  fruits,  and  heaping  them  upon  it. 
The  fpace  allotted  to  a  tree  is  the  meafure  of  £ve  yards,  agreeablj  to 
what  .occurs  in  the  traditions  upon  that  fubje£t. 


tuldvited. 


h^t^'^  Lands  through  which  the  Euphrates^  the  Tigris,  or  any  fimilar 
mult  not  be  rxvcr  formerly  ran,  muft  not  be  cultivated,  if  it  be  pofTible  that  the 
river  may  again  run  over  them ;  as  the  people  whofe  lands  lie  adjacent 
to  the  river  in  its  former  courfe  have  an  intereft  in  defiring  that  the 
river  may  not  fee  prevented  from  returning  to  it.  If,  however,  the 
lands  be  not  likely  to  be  again  overflowed,  they  are  then  held  to  be 
wafle,  provided  they  do-  not  adjoin  to  any  cultivated  fp(^ ;— becaufe 
fuch  lands  arc  not  the  property  of  any  one;  for  the  (uperiority  of 
water  repels  all  other  foperiority ;  but  as  foon  as  the  land  appears 
above  the  water  it  becomes  fubje£l  to  thclmdm. 

■*  *^^^  Whoever  has  the  property  of  an  aquedu£t,  which  runs  through 

to  MB  aque-  land  belonging  to  another,  is  not  (according  to  Haneefd)  entitled  to 

ftrough'an-  ^ny  adjacent  fpace,  unlefs  he  produce  evidence  to  prove  his  right.— 

other't  land.  'j'j,e  fwo  difciples,  on  the  contrary,  maintain  that  he  is,  in  virtue  of 

without  proof  ^       '  ■"  ' 

of  prior  right,  his  property  m  the  aquedu£l,  entitled  to  the  banks  on  which  people 
pafs,  and  which  the  earth  thrown  up  by  the  excavation  of  it  occupies. 
Some  have  (aid  that  the  diflerence  of  opinion  in  this  cafe  is  founded  on 
that  which  obtains  where  a  perfon  digs  a  canal  in  wafle  lands  by  per- 
mifHon  of  the  Imdm;  for  in  this  cafe,  according  to  Haneefa^  he  is  not 
entitled  to  any  fpace;  whereas  the  two  difciples  maintain  that  he  is  fo 
entitled,  fmce  he  can  derive  no  advantage  from  the  canal  unlefs  be 
polTefs  a  fpace  annexed  to  it,  as  he  mufl  often  be  obliged  to  walk  along 
the  banks  of  it  to  clear  away  any  incumbrances  that  may  ftop  the 
courfe  of  the  water,  it  being  imprafticable  for  a  perfon,  in  the  com- 
mon courfe  of  things,  to  walk  in  the  mddk  of  it. — As,  moreover, 
he  is  often  necefHtated  to  dam  it  with  earth  and  clay,  and  it  is  im- 

poflible 


,y  Google 


BooitXLV.  WAS.TBT     LANDS.  ^y 

poflible  for  hun  to  bring  tbefe  from  any  diftaace  without  incurring  i% 
cxtraordiijary  expence;  he  is  therefore  entitled  to  a  fpace  of  grbund^ 
in  the  lame  manner  as  a  perfon  who  digs  a  well.— The  argument. of 
Haneifa  is,  that  the  claim  to  any  fpacc  is  repugaant  to  analogy,  th* 
right  to  it  being  eAabliOied,  in  the  cafe  of  a  rt^ell;  folely  on  the 
ground  of  the  precept  before  quoted.  Befides,  the  neceflity  for  a 
(pace,  in  the  cafe  of  a  well,  is  more  urgent  than  in  the  cafe  of  a  canal 
or  aqucdu£l ;  for,  in  the  latter,  the  ufe  of  the  water  may  be  enjoyed 
without  any  fpace,— whereas,  in  the  former,  this  is  impoflible,  as 
the  water  muft  be  pulled  up  by  a  rope,  to  effect  which  a  fpace  is  re- 
quifite,  as  has  been  before  explained.  Hence  there  is  an  obvious  dif* 
ference  between  a  well  and  2  canal;  and  confequently  they  can  bear 
no^  analogy  to  each  other.  The  reafon  for  founding  the  cafe  in  quef- 
tion  «n  this  is,  that  if  the  proprietor  of  the  aqueduft  be  entitled  to  a 
^lace  of  Jand,  he  is  held  to  be  feized  of  the  faid  Ipace  as  a  dependancy 
of  the  aquedufl: ;  and  the  eyidence  of  the  poffeflbr  is  valid  in  cafe  of  a 
conteft;  whereas  if,  on  the  contrary,  he  be  not  entitled  to  any  fpac^ 
he  is  not  held  to  be  feized  of  it,  and  circumftances  therefore  teftify  for 
the  proprietor  of  the  land;  as  fhall  Ihortly  be  explained. — Ifj  how- 
ever, the  cafe  in  queftion  be  confidered  feparately,  and  not  as  founded 
QD  the  above,  then  the  two  diiciples  argue  that  the  fpace  is  in  the 
hands  of  the  proprietor  of  the  aqueduft,  as  he  preferves  the  water  by 
means  of  it, — whence  it  is  that  the  proprietor  of  the  land  is  not  en- 
titled to  bre^  it  down. — Hatutfa.,  on  thcother  hand,  argues  that  the 
dependent  laud  refembles  the  other  land  of  the  proprietor,  with  refpe£l: 
hoth  to  appearance  and  fubflance  :-^with  refpe£t  to  appearance,  be- 
caujfe  it  is  on  a  level  with,  and  joins  to  it ;  and  with  refpefl  to  fub>- 
ilaace  alfo,  becaufe  it  is  of  the  fame  foil,  and  is  equally  capable  of 
flfiuiriihing  trees  and  vegetables;  and  circumftances  teftify  for  him 
who  is  in  pofleflion  of  what  bears  the  greatefl  refemblance  to  the  de- 
pendant ground,  namely,  the  land  adjacent  to  ifr; — in  the  ^ime  man- 
ner as  where  two  people  contend  for  a  door-plank  in  the  poffeffion  of 
ibme  other  peribui  and  which  exadly  quadrates  with  another  that  is 
Vol.  IV.  T     '  poffefl^ 
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jwflefied  by  one  o£  the  litigants ;  for  in  that  cafe  the  K&%ee  muft  ad- 
judge fuch  plank  to  be  the  property  of  him  who  poffeffes  the  corre- 
ipdndent  one. — In  reply  to  what  the  two  difciples  further  urge,  it 
may  be  obferved  that  the  conteft  here  does  not  hinge  upon  what  was 
placed  for  the  confervation  of  the  water  [the  banks,]  but  upon  what 
is  iiidependant  of  it,  and  fit  for  producing  trees,.  &c.  Befides,  fup- 
poiing  that  the  proprietor  of  the  aqueduct  preferves  the  water  only  on 
account  of  the  dependant  fpace  of  land,  it  may  be  anfwered  that,  the 
proprietor  of  the  ground  preferves  it  only  on  account  of  the  dependant 
ipace  of  land  like  wife. — With  refpeft,  moreover,  to  what  they  urge, 
that  **  the  proprietor  of  the  land  is  not  entitled  to  break  down  the 
"  banks  of  the  aqueduct,'*  it  is  to  be  obferved  that  this  is  not  becaufe 
they  are  the  property  of  the  proprietor  of  the  aqueduft,  but  merely 
becaufe  he  has  an  intereji  in  them ; — in  the  fame  manner  as  where  a 
perfon  is  pofleffed  of  a  wall,  and  another,  having  the  property  of  a 
wall  near  it,  lays  beams  acrofs  both  with  the  affent  of  the  other;. for 
in  fuch  cafe  the  other  has  not  afterwards  the  power  of  pulling  down 
his  own  wall,  lince  he  mull  thereby  injure  the  right  of  this 
perfon. 


DilTereiicei 
of  Dpi  Dion 
concenting 


It  is  related,  in  the  Jama  Sagheer^  that  if  a  perfon  poffefs  an 
aquedu6t:,  having  banks  on  each  iide,  and  adjacent  to  them  a  piece  cS 
land  belonging  to  fame  other  perfon,  and  the  banks  be  not  in  the 
hands  of  any  one,  that  is  to  fay,  be  dellitute  of  marks,  fuch  as  trees,' 
ftones,  or  the  like,  to  determine  the  property,  thofe  banks  belong  w 
the  fffoprietor  of  the  land,  according  to  Haneefa ; — whereas  the  two 
difciples  hold  that  they  appertain  to  the  proprietor  of  the  river. — If, 
on  the  contrary,  the  mark  of  any  perfon  be  left  upon  them,  they  are 
then  unanimoufly  of  opinion  that  the  marker  has  the  better  claim.—- 
Still,  however,  they  differ  in  opinion  where  there  is  a  tree  upon  the 
banks,  and  it  is  not  known  who  planted  it ;  for  Haneefa  is  of  opinion 
that  to  plant  a  tree  is  the  right  of  the  proprietor  of  the  ground,  whilfl 
the  two  difciples  hold  this  |o  be  the  right  of  the  proprietor  of  the  aquc- 

dua. 
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du£l. — With  relpedt,  alfo,  to  throwing  up  earthi  many  have  fell 
that  there  is  a  difagreement ;  whilil  others  have  faid  that  this  belong 
to  the  proprietor  of  the  aqeduiS,  provided  he  do  not  exceed  the  pre- 
icribed  bounds.  With  regard  to  walking  upon  the  banks,  Ibme  bav« 
faid  that  it  is  not  permitted,  in  the  opinion  oiHaneefa\  whilA  others 
have  faid  that  it  is  not  prohitated,  becaufe  of  there  being  a  neceffity 
for  it.  The  learned  Aboo  Jdjir  has  faid  that  he  would  decree  ac- 
cording to  the  opinion  of  Haneefa  in  the  cafe  of  planting  a  tree,— and 
according  to  that  of  the  two  difciples,  in  the  cafe  of  throwing  up 
earth.  It  is  reported,  from  Aboo  Toofaf,  that  the  width  of  the  de- 
pendant fpace  of  an  aquedud  is  half  the  breadth  of  the  aquedu^ ;  but 
according  to  AfoA<wrowi/ it  is  the  whole  breadth:  and  this  opinion  is 
the  moft  favourable  to  mankind. — It  is  here  proper  to  obferve,  that 
the  fubjefl  refolves  itfelf  into  fevcral  fcftions,  treating  of  the  cafes  of 
Sbirbdy  or  a  right  to  water,  whether  derived  from  the  pofiefHon  of 
knd,  or  from  other  caufes. 


S  E  C  T,    L 

<y      W  A  T  E  R  S. 

Ip  a  pcrfon  have  the  property  of  a  canal,  a  well,  or  a  refervoir,  he  ah  people 
cannot  prohibit  either  man  or  beaft  from  drinking  of  it.-r-Here  it  is  f^dri'k^ 
neccfl&ry  to  premifc  that  water  is  of  four  kinds.    I.  The  water  of  the  *  w^f  i,  caoii, 

1  •  1  ft  .   .  *  ■   1  »•       °'  refervoirj 

ocean,  which  every  perion  has  a  right  to  drink,  or  to  carry  away  for  aad  alio  ax.- 
the  purpofe  of  moiftening  his  buids. — If,  therefore,  a  perfon  incline  ^''' 
to  dig  a  canal,  and  convey  the  water  in  it  from  the  ocean  to  his  land, 
no  perfon  has  power  to  prevent  him  from  fo  doing;  for  the  enjoyment 
of  the  water  of  the  ocean  is  common  to  every  one,  in  the  feme  man- 
T  a  ncr 
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Ber  as  the  light  of  the  fun  or  moon*  or  the  ufe  of  the  mt. — IL  Tbo 
water  of  large  rivers,  fuch  as  the  Oxusy  the  Euphrates,  or  the  ST^tm, 
in  which  every  perfon  has  an  abfblute  right  to  drink,  and  alio  a  con-t 
^tional  right  to  nfe  it  towards  moiftening  his  lands ; — that  is  to  fay* 
a  perfon,  if  he  cultivate  waAe  land,  may  dig  a  channel  for  the  pur- 
pafe  of  conveying  water  to  it  from  the  river,  provided  his  doing  fo  be 
npt  detrimental  to  the  people :  but  if  there  be  a  probability  of  its  being 
feuitful  in  its  confequences,  (as  i£,  by  opening  the  banks,  the  water 
J^uld  overflow  the  country  and  villages  around,)  in  that  cale  he  i^^ 
not  pertnitted  to-,  dig  a  chiumel  for  the  watering  of  his  knd,  as  the  pre- 
vention of  a  public  evil  is  a  conlideratioa  of  greater  moment.-*-Analo- 
gous  to  this,  alio,  is  the  eredion  of  a  null  on  the  banks  of  a  river ;  for 
the  demcJition  of  the  banks  by  the  mill  is  the  iame  a&  by  watering 
land. — III.  Water  in  which  feveral  have  a  Ihare;— and  in  which,. 
likewiTe,  the  right  of  drinking  is  allowed  to  every  one;  for  it  is  re- 
corded in  the  traditions  that  three  things  are  common  to-  all,  namely,. 
water,  grafs,  zaAfre.  Be^des,  wells^  and  the  like,  arc  not  dug  for 
the  purpofe  oipreferving  water ;  and  hence  the  water  of  them  is  not 
the  property  of  any  one ;  for  it  is  common,  and  as  fuch  cannot  be 
made  a  particular  property  until  it  be  feparately  kept  and  prefcrved ;— . 
as  holds  with  refpeft  to  a  deer  that  only  fleeps  upon  a  perfon's  ground. 
There  is,  moreover,  a  neceffity  for  eftabliftiing  this  common  right 
with  regard  to  water,  lince  it  is  impoffible  for  every  perfon  to  carry  it 
along  with  him ;  and  as  a  perfon  may  be  in  want  of  it  for  himfclf  and 
his  horfe,  mankind  would  therefore  be  too  much  cramped  if  an  un- 
limited ufe  of  it  were  not  granted  them. ,  If,  however,  a  perlon  in- 
cline to  bring  water  to  moiften  the  land  he  had  cultivated  frcHn.  a  river 
or  canal  which  belongs  to  others^  the  proprietors  may  prevent  him,, 
as  otberwife  their  right  o£  watering*  w^uld  be  entirely  deftroyed,— 
IV.  Water  which  is  preftrved,  or,  in  other  words,  kept  in  veflels. 
Wiattr  of' this  diefcription  is  property,  becaufe  of  its- dtiientioai  andl 

•  Arab.  Shirbit  a  particulat  right  to  wattf,  explained  indiecoutfo  of  Ais  book, 
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the  light  of  others  no  longer  »teDds  to  it ;— in  the  fame  manner  as 
holds  with  refpe^t  to  gamei  after  being  taken  by  any  perfon.  Never- 
thelefe,  it  is  doubtful  whether  this  water  may  not  alfo  be  participated, 
becaufe  of  the  traditi(fti  before  quoted.  Hence,  if  a  perfon,  in  a  time 
of  ^ardty,  Aeal  a  quantity  of  water  equivalent  to  the  amount  which 
couftitutes  theft,  he  is  not  liable  to  amputation. 

If  a  perfon  be  pofleffed  of  a  Well,  fountain,  or  rivukt,  he  may  "'»'*='<  t^cre 

,-i-i-i  ri  .■  bcolherwater 

prevent  anyone  from  dnnkmg  the  water  of  them,  or  encroaching  on  ataiiuicdit 
his  jH-operty,  provided  there  be  other  water  at  a  little  diftance,  and 
which  is  not  the  particular  property  of  any  one.  If,  however,  this 
be  not  the  caie,  the  proprietor  muft  then  cither  bring  him  water  to 
drink,  or  permit  him  to  take  it  himfelf,  on  condition  that  he  deftroy 
not  the  banks.  What  is  here  advanced  is  reported  from  'Tahhjee. — 
Some  have  faid  that  this  is  approved,  in  cafe  the  poflefibr  of  the  well 
have  dug  it  himfeM"  in  land  which  is  his  own  jwoperty :  but  that,  if  he 
ihould  have  dug  it  in  wafte  lands,  he  is  not,  in  that  cafe,  on  any  ac- 
count permitted  to  prohibit  others  from  entering  on  his  premifes  to 
drink  water ;  for  the  wafte  lands  arc  a  common  right ;  and  as  the  well 
was  dug  towards  the  prompting  of  a  common  right,  namely,  tithe 
and  tribute,  it  follows  that  the  digging  of  it  is  not  deftru£live  of  the 
liberty  of  drinking.  If,  therefore,  the  proprietor  refufe  the  other 
permiilion  to  drink,  and  that  other  be  apprehenfive  either  of  the' 
death  of  himfelf  or  his  horfe  from  an  excefs  of  thirft,  he  may  then 
lawfully  oppofe  the  proprietor  with  weapons,  as  he  has  already 
aimed  at  his  deilru£tion  in  withholding  his  right,  namely,  the 
water;  for  the  water  of  a  w«lL  ifr  common,  and  is  not  property. — 
It  is  otherwife  with  refpeft  to  water  kept  in  veflels ;  for  a  perfon  in 
want  of  it  where  it  is  fo  kept,  is  only  permitted  to  contend  with 
the  poffeffor  of  it  •without  weapons.  The  fame  law  obtains  in  the 
cafe  of  a  perfon  oppreffed  with  hunger.  Many  have  faid  that  in 
the  cafe  of  a  well  it  is  not  lawful  to  ufe  weapons;   but  that  it  is 

allowable 
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allowable  to  contend  with  a  ftick ;  for  the  pofleflbr  is  guilty  of  an  of- 
fence, in  refufing  the  water ;  and  the  application  of  a  flick  is  a  fubftitute 
for  corrcftion. 


Water  may 
alfo  be  car- 
ried away  for 
the  purpofe 
of  ablution, 

©r  (or  water - 


It  is  lawful  for  men  to  carry  away  water  from  a  rivulet  to  per- 
form their  ablutions,  or  to  wa(h  their  garments. — This  is  approved; 
becaufe,  to  defire  men  to  purify  themfelves,  or  to  wafh  their  gar- 
ments with  fuch  water,  without  carrying  it  away^  (as  mentioned  by 
ibme,)  would  be  attended  with  much  inconvenience. — If,  alfo,  a 
perfon  be  inclined  to  water  the  trees  or  fmall  parterre  before  his 
houfe,  he  may  lawfully  carry  away  water  for  that  purpofe  from  the 
rivulet  of  another;  for  the  law  allows  great  liberty  in  the  cafe  of 
water,  and  confiders  the  refufal  of  it  as  truly  opprobrious. — A  perfon 
is  not,  however,  allowed  to  carry  away  water  either  from  the  ri- 
vulet, well,  or  aqueduft  of  another,  for-the  ufe  of  his  orchard  or 
fields,  unlefs  he  be  cxprefsly  permitted  fo  to  do;  and  the  proprietor 
may  prohibit  him  from  it;  becaufe  when  water  is  polTefied  in  joint 
property,  none  but  the  proprietors  have  any  right  to  the  ufe  of  it, 
as  otherwlfe  their  right  would  be  defeated. — Still,  however,  the 
proprietor  of  the  river  may,  if  he  choofe,  either  give  or  lend  the 
'Water  of  it  to  another,  becaufe  it  is  his  property,  and  becaufe  the  gift 
of  liach  is  cuftomary ;  in  the  feme  manner  as  holds  with  rcfpe£t  to 
Vv^er  preferved  in  vcffels. 


(S^C  T. 
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S  E  C  T.     11. 

Of  digging  or  clearing  Rivers*. 


Rivers  arc  of  three  kinds.— I.  Such  as  are  not  the  property  of  Jfit^ritnuS 

any ;  and  of  which  the  waters  have  not  been  divided,  like  the  l^gris^   tions. 

Euphrates,  &c. — 11.  Such  as,  being  appropriated  and  divided,  are  at 

the  fame  time  public  rivers,  in  which  boats  fail. — III.  Rivers  that  are 

held  in  property,  arid  divided;  and  arc  alfo  private,  in  which  no  boats 

faU. — In  the  firft  kind  of  rivers,  if  the  river  fill  up  fo  as  to  require  Greatpubiic 

digging,  the  care  thereof  devo  /ho  is  to  defray  ^W^^Ji* 

the  charges  of  it  from  the  pub  :  work  is  per-  «P^«^  *' 

_  ,    "      ,  ,  ^ .   ,  ,  "^  the  exptnct 

formed  for  the  advantage  or  tl  y,  the  expence  of  the  poblic 

attending  it  muft  be  defrayed  f  community; —  *"  "'^* 

thofe  expences  muft,  however  funds  of  tribute 

and  capitation-tax^  and  not  froi  ;  for  the  latter 

arc  appropriated  folcly  to  the  x.  the  former  arc 

intended  as  a  provifion  to  anf  bcrc  be  not  any  or  by  a  gene- 

,  money  in  the  public  treafury,  it  liberty,  with  tion  of  la-  * 

a  view  to  prorfiote  the  public  \  eople  to  repair        • 

the  damage  in  queftion,  as  it :  not  of  them- 

.  felves  apply  to  the  work, — wh  ■  Farook  iaid  to 

the  people,  "  Were  I  to  leave  you  to  your  own  dtreSlion^  without  ever\ 
**  ^fi^g  compuljion^  verily y  matters  ivould  come  to  fuch  a  pafs  that  you 
**  would  even  fell  your  children.** ^^Noae^  however,  muft  be  com-' 

*  Arab.  Nibr, — It  isatermof  very  general  application,  dgiufy'ing  not  oiily  rlvtrt  pro* 
perly  fo  called,  but  alfo  tanats,  or  any  other  fpccics  of  aquedud  conllrufted  by  art. 

t  Anb.  ff^lee  i  meaning,  generally,  the  governor  of  a  province  or  cliftri^. 

5  pelled 
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pelled  but  fuch  as  are  able  fo  work;  and  fuch  as  are  not  sAt  to  work, 
and  are  rich,  muft  pay  a  certain  fum,  according  to  their  particular 
Aation  and  ability. — With  refpeft  to  the  fecond  kind  of  river,  it  muft 
be  cleared,  when  requifite,  at  the  expetice  of  thejroprietors,  without 
any  Jupply  from  the  public  treafury;  for  the  right  of  the  river  parti- 
cularly belongs  to  them,  as  doesalfotheufe  of  it. — If,  therefore,  any 
one  of  them  Ihould  refufe  to  affift  in  digging,  the  chief  may  compel 
him,  to  the  end  that  the  others  may  not  fufFer  any  injury  by  his 
refijfaL 

Objection.— It  would  appear  that,  in  being  thus  forced  to  work, 
the  refufer  fuffers  an  injury. 

Reply. — Such  injury  is  particular,  and  is  not  without  its  uft,  for 
in  rccompence  thereof  the  party  obtains  his  fliare  of  the  water ;  it  is 
not,  therefore,  to  be  put  in  competition  with  the  common  injury^that 
would  otherwife  be  fuffered  by  the  reft. 

—If,  alfo,  feme  of  the  proprietors  of  the  river  be  defirous  of  ftrcngth- 
«ning  the  banks,  from  an  apprehenfion  that  they  might  give  way, 
arid  it  be  probable  that  bad  confequences  may  cnfue  from  their  decay, 
(fuch  as  inundating  the  neighbouring  country,  and  breaking  up'  th'e 
xoads,)  the  chief  may  in  that  cafe  ufe  compulfion  with  any  of  th6m 
who  refufe  to  affift  in  the  undertaking.  He  muft  not,  however, 
ufe  force  where  the  decay  of  the  banks  cannot  produce  any  bad  con- 
fequence ;  for  the  fall  of  the  banks  is  an  event  mcTtly  trobahle.  It  is 
-otherwife  with  refped  to  clearing  a  river  in  a  cafe  of  neceffity;  'for 
that  is  a  matter  of  certainty, — whence  it  is  that  compulfion  may  be 
ufed  to  cSedl  it. — With  refpeft  to  the  third  kind  of  rivers,  they  are 
particularly  appropriated,  and  therefore  the  digging  of  them  is  entire^ 
■the  duty  of  the  proprietors. — Some  have  alleged  that  the  maglftrate 
may  employ  force  with  any  who  refufe  to  dig;  in  the  fame  manner 
as  in  the  cafe  of  the  fecond  kind  of  rivulets.  Others,  again,  have 
maintained  that  the  magiftrate  has  not  a  power  of  this  kind ;  iince 
both  of  the  injuries,  namely,  that  of  the  partnw  on  whom  compulfion 
is  ufed,  and  alfo  that  which  the  other  partners  fuftain  in  coufcquence 

of 
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«^his  refuial,  are  private;  and  the  injurf  to  the  other  partners  may 
ha  remedied  by  tfadr  taking  from  the  one  who  refufes  to  work  a  part 
of  the  expence  incurred  in  digging  the  rivulet,  proportionately  to  his 
ihare;  (provided,  however,  that  the  work  be  executed  at  the  in^nce 
of  the  magiibate.)— It  is  otherwife  with  refpetfl  to  the  focand  kind  of 
rivers,  as  there  one  of  the  injuries  is  public. 

Objection.— Hesre  hkewiie  is  a  conjunAi<m  of  two  injuries;  and 
as  one  of  thefe  (namely,  that  fuftained  by  thofe  who  have  a  right  to 
drink  the  water)  is  public,  it  would  follow  that,  to  prevent  this 
fiublic  injniy,  compulsion  may  be  uled  in  the  cafe  of  private  rivers 
likewife. 

Reply.— No  compulHon  is  ufed  in  digging  towards  obtaining  water  / , 
to  drink :— thus  if  the  whole'ihould  refiife  to  dig,  the  inagiftrate  catinot  1 
employ  force  *. 

In  digging  a  watercourfe,  the  expence  incurred  in  the  upper  part  Rafci  wiUi 
is  equally  defrayed  by  the  whole  of  the  partners :  but  when  the  work  drtins,  wa- 
is  carried  b^ond  the  land  of  any  one  of  them,  he  is  then,  according  J^""    '   ' 
to  Haneefot  exempt  from  all  fijrther  charge.    The  two  difciples  main-- 
taio  that  the  expences  of  digging  from  the  head  to  the  end  of  the  wa- 
tcrcourie  is  jointly  defrayed  by  the  feveral  partners,  according  to  the 
extent  of  their  fliares ;  becaufe  the  partner  poilfefling  the  higher  fhare 
has  Ukewiie  a  right  in  the  lower  ones,  they  being  needful  to  him,  in 
receiving  the  difcharge,  from  his  part,  of  the  fuperfiuous  water.   Ha- 
aeefa,  in  Support  of  his  opinion,  argues  that  the  end  of  digging  the 
watercourfe  being  to  obtain  water  for  the  purpofe  of  cultivation,  the 
objed  of  the  higher  Iharer  is  conlequentiy  obtained  when  his  part  is 
finiflicd;  and  he  is  not,  therefore,  under  any  obligation  after  that  to 
affift  in  profecuting  the  work  folely  for  the  benefit  of  others. — With 

•  When  water  is  wanted,  towards  moiftening  Iwids  for  cakivation,  the  maglflrate 
may  then  employ  force  in  caufing  a  rivulet  to  be  dug;  but  not  where  the  water  is  wanted 
only  to  drink. 

,       VauIV.   .  U  refpea, 
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Te%eA.  moreover,  to  what  the  two  difciples  urge,  it  miy  be  repliei 
that,  although  the  tugher  partner  do  indeed  Aanid  in  need  of  the  ioHxr 
ihares,  for  the  paffing  away  of  the  fuperflaous  water  fr0m  his  ihaie, 
yot  he  is  not«  on  that  account,  oUiged  to  dig  theie  Jowerifaares;— ia 
the  -fame  maAner  as  where  a  peribn  has  a  iight  -of  paffing  the  -water 
from  his  houfc  upon  the  terrace  of  aaotlier;  in  which  cafe  heisjirt 
Under  any  obligation  to  unite  in  building  or  repairing  fuch  terrace.-^ 
fiefides,  the  higher  partner  may  at  any  time  prevent  the  water  iixoa 
overflowing  h£  land,  l^^  occafionally  damming  up  the  iburce  or 
fpring,  thereby  firevontJog  the  flow  bf  any  fuperfluityjQfiv4itefinti^ 
his  ihare. 

Whbsi,  in  digg^g  a  watercoorfe  coromoa-to  iev-eial  partnera,  tht 
work  is  carried  beymid  the  fhare  of  one  of  them,  who  is  thos^xemptcd 
from  any  further  charge,  fome  have  alleged  that  he  may  then  im- 
mediately open  the  ipring-head,  or  inlet,  in  order  to  obtain  water  for 
cultivation,  as  the  ■watercourfc,  with  refpeA  of  him,  is  wholly  dug. 
Others  have  iaid  that  he  cannot  do  fo  until  the  fhares  of  the  other 
partners  be  lik^wfie  comjdeted ;  in  ordor  to  prevent  any  .pre&nener 
among  them. 

Sucn  perfbns  as  have  only  a  right  to  d-ini  the  water,  are  not  fQb*> 
jeft  to  pay  any  part  of  the  charges  of  dig^ng,  as  thofe  are  numberlefs, 
-and  are,  moreover, '  fubordinato  to  the  a^ual  Aiders, 
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SECT,  m, 

,Qf€iams  s^Shirb'*;  and  ^  DiJ^utes  mnd  particular  PriOtie^x 

with  reJfeSl  to  it. 


water  iray 
exift  isde- 
fcndut  of 
the  grouod. 


A  CLAIM  of  5i$/r^,  or  right  to  water,  is  valid  independant  of  any  Arigjitto 

'  o  '  ^  '     water  mav 

property  in  the  ground,  upon  a  favourable  conuruilion  of  the  law ; 
for  a  perfon  may  become  endowed  with  it,  exclufive  of  the  ground, 
either  by  inheritance  or  bequeft  j  and  it  fometimes  happens  that  when 
a  perfon  fells  his  lands  he  refelres  to  himfelf  the  right  ofSbirb.  Be- 
fides,  Shirh  being  a  defirable  obje£t»  and  alfo  capable  of  yielding  ad- 
tantage,  the  claim,  to  it  is  therefore  valid. 

If  a  perfon  be  pofleffed  of  a  rivulet  running  through  lands  which  **"  i|*^'" 
arc  the  property  of  another,  and  the  proprietor  of  thefe  lands,  being  oWmft  tke 
defirous  that  it  ftiould  not  run  through  them,  attempt  to  prevent  it,  ^ranMmT* 
on  the  plea  of  its  being  his  property,  he  muft  not  be  permitted  to  ''»™''gji  •>» 
do  fo,  but  the  rivulet  muft  be  fuffcred  to  flow  in  its  ufual  channel ; — 
for,  as  the  rivulet  is  in  the  pofleflion  of  the  perfon  who  has  the  pro- 
perty of  it,  becaufe  of  his  water  running  in  the  bed  of  it,  his  word, 
in  cafe  of  a  litigation,  is  therefore  to  be  credited  in  preference  to  that 
of  the  other; — whereas,  if  the  rivulet  were  not  in  his  poflcfTion,  (as 
if  it  fliould  contain  no  water,)  in  that  cafe  the  word  of  the  proprietor 
of  rtie  lands  would  be  credited; — unlefs  the  other  could  prove  by 
witnefles  that  the  rivulet  is  his  property,  or  that  he  formerly  con- 

*  This  tenn,  which  ia  ^\ae\j  technical^  die  tnnllator,  for  tbe  convenience  of  the 
Englijb  reader,  has  iVndered,  in  general,  a  right  u  vKatr, 

U  2  veyed 
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vcy'ed  water  through  it  towanSB  his  own  grounds  for  tho  purpoie  of 
watering  them,*~swhca  the  Kdzge  m\i(i  decree  it  to  him,  as  he  thus 
fiibdantiates  his  claii!n.-"(Aaalogous  to  this  is  a  contention  coiiceming 
the  property  of  a  river-head>.  or  a  watcc. drain,  a  fpout,  or  a  road 
through  the  court  of  another.) 

d?i  "es  °1  If  a  rivulet  be  jointly  held  by  ieveral  perfons,  and  they  difpute 

diftribution     Concerning  their  particular  proportions  of  right  to  water,  a  diftributioa 

to  water  muft  niuft  be  made  according  to  the  extent  of  land  which  they  fcverally 

*^  """'*■        poflfefs ; — for  as  the  objed  of  right  to  water  is  to  moiften  their  lands, 

-  it  is  confequently  fit  that  each  receive  in  proportion  to  his  territory.—^ 

It  is  other  wife  in  the  cafe  of  a  road;  iox  the  objeift  in  that  being  ta 

pafs  and  repafs,  the  fmallnefs  or  largenefs  of  the  houfe  is  of  no  weight 

m  the  divilion; — that  is  to  fay,   if  the  partners  in  a  road  difpute 

concerning  their  fiiares,  it  is  decreed  that  they  ihall  h<^  it  equaUy* 

and- that  no  diilindion  (hall  be  made  from  the  difierence  of  thor 

houfes. 

A  rivulet  .  If  it  happen  that  the  perfbn  who  pofleffes  the  higheft  'part  of  a 
dammit'  op  fivulct  be  not  able,  without  flopping  the  current,  to  enjoy  his  right 
for  the  con-    ^^  water  in  a  fatisfaitory  manner,  (for  this  reafon,  that  his  lands, 

.    venience  of  .  j  •    \  '  » 

one  ptrtner,  being  high,  precipitate  the  water  from  them  with  great  velocity,) 
conrcDcofthe  iHll  he  muft  not  be  permitted  to  dam  the  rivulet,  as  he  would  thereby 
others.  '  deftroy  the  right  of  the  others:  he  muft,  therefore,  take  his  ffiare 
without  flopping  the  current.  If,  however,  the  others  aflent  to  his 
flopping  the  current  that  he  may  the  better  water  his  land,  or  enter 
into  an  agreement  that  each  fliall  flop  it  in  his  turn,  it  is  lawful,  as 
being  .their  right.  But  if  it  be  poflUiIc  to  eiFcft  the  ftoppagc  with 
a  beard,'  they  muft  not  ufc  clay,  or  any  kind  of  plaifter,  without 
the  confent  of  the  whole,  as  an  injury  would  be  thereby  occafioned  to 
the  other  ftiarers.  8 

It 


d  by  Google 


It  is  not  pefmitttd  td  any  of  the  fharers  to  dig  another  -rivulet  One  partner 
leading  from  the  common  one,  or  to  ercd  a  water  mill  upon  it ;— be-  cannor  <iig  a 
caufe,  ill  the  former  inftance,  the  bank  of  a  common  rivulet  rauft  "^joJ^ij 
nieceflarilv  be  broken;   and  in  the  latter,  an  eredion  is  made  of  a  uponUwith- 
buildiiig  upon  a  partnerihip  concern;— u'nleis,  however,  the  mill  be  raiconfemi 
ibtioned  on  the  builder's  land,  and  be  not  injurious,  either  to  the 
ground,  by  breaking  down  the  banks,  or  to  the  water,  by  diverting 
it  into  another  channel ; — in  which  cafe  it  is  lawful,  as  being  the 
eptfrcife  of  a  power  derived  from  property,  and  from  which  there  re- 
fyhftriotany  injury  to  others.— (The  ereftlng-of  a  machine  for  raifing  »<»■«)»««« 
water  by  camels,  or  oxen,    is  confidered  in  the  fame  light  as  the  gine  or  a 
■reding  of  a  mill.)— It  is  likewife  unlawful  for  any  of  the  fliarers    "  ^' 
cither.to  ere^  a  imall  bridge  which  may  be  occafionally  withdrawn, 
or  a  large  one  of  ftone  or  bricks  which  is  durable  and  fixed.— In 
ihort,  3  private  rivulet  is  confidered  in  the  fame  light  as  a  pcivate 
rc^,  in  which  feveral  participate,  but  in  which  none,have  any  piar* 
ticular  privileges. — It  is  otherwife  where  a  perlbn  poffeffes  a  JhuzII 
private  rivulet  brought  out  from  a  large  private  one  jointly  held  by 
fevoral ;  for  in  that  cafe,  if  the  proprietor  of  the  little  rivulet  choofe 
he  may  erefl  upon  it  a  large  foUd  bridge  ;  or,  if  there  was  previoufly 
a  bridge  over  it,  he  may  if  he  pleafe  pull  it  down,  (provided  a  greater 
quantity  of  water  than  formerly  do  not,  by  that  means,  flow  into 
his  rivulet,)  for  under  thefc  circumftances  the  demolition  of  the  bridge 
is  lawful,  being  in  virtue  a  power  derived  from  his  own  property, 
which  occalions  no  detriment  to  others.    He  muft  not,  however, - 
extend  the  inlet  of  the  fmaller  rivulet,  as  he  would  thereby  defboy 
the  banks  of  the  large  one,  and  likewife  draw  a  greater  quantity  of 
water  into  his  own  than  is  his  due. — Neither  muft  he  be  fuffered  to 
enlarge  the  fluice  through  which  he  receives  his  fhare  of  water, 
where  the  diftribution  is  made  in  that  manner, — that  is,    where 
boards  with  holes  are  fixed  on  the  bank  of  the  ftver  contiguous  to 
the  lands  of  each  partner,  that  be  may  receive,  as  his  (hare,  what- 
ever 
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■ever  quantity  of  wafter  iffues  through  his  board. -^'But  any  of 
them  who  chufes  may  either  heighten  or  lower  his  particular  " 
board,  as  the  equality  of  the  divifion  depends  upon  the  largenefs  of 
fmallnefs  of  the  holes,  and  not  upon  the  height  or  lownefs  of  them, 
for  an  alteration  in  that  refped  occafions  no  di&rence  in  the  diftri- 
bution. 

One  partner  I^*  where  the  diftribution  is  made  by  (luiceS,  ra  the  manner  above 

rte  mode*of  <**^^"^'^»  ^^^  °^  '^^  partners  choofe  that  the  partition  be  made  by  tKc 
partition  mcafurc  of  time,  he  is  not  at  Kbefty  lb  to  adjuft  it,  tmlefa  with  the 
othcr'i-con-  concurrence of  the  others;  for  whatever  is  the  ertablilhed  mode  muft 
*"*  be  continued;  as  the  right  of  every  one  is  by  that  means  more  clearly 

diftinguilhed. 

or  incteafe  If  each  partner  in  an  appropriated  rivulet  have  a  fpecific  number 

o^o''p™i'Si    °^  ^°^^^  *"■  flu'ces  allotted  to  him,    it  is  not  permitted  to  any  of 

thrpugli         them  to  increafe  that  number,  not  with  ftan  ding  if  may  occafion  no 

eeives  hU  "    injury  to  the  others ;  for  here  eXifts  a  partnerfhip  in  particular  pro- 

^^'^'         ,  perty,  and  in  which  the  fight  of  each  is  particularly  fpetjified. — It 

is  otherwife  in  the  cale  df  large  rivers,  fuch  as  the  ijgfis  or  the 

Euphrates',    for  ag  there  any  perfon  is  at  liberty  to  dig  a  fffidl 

rivulet,    and   fill  it   fVom    them,    he  is  confequctitly  at  liberty 

to  increafe  the  holes  or  fluices  through  which  the  waters  pafs  from 

them. 

or  convey  lui  It  Is  not  lawful  for  any  of  the  partners  in  a  river  to  convey 
jhareinto       jjjg  fl^are  of  Water  into  fuch  of  his  lands  as  are  not  entitled  to 

landt  not  en-  _        ■ 

titled  to  re-  receive  water  from  that   river;    for  this  circumftaricc  might,    in 

*  proccfs  of  time,    furnifh    an    argument  of   his   having   a   right  to 

or  through  Water  thcfe  lands   from   that    river.  —  Neither   i«   it    lawful   for   a 

fnro  thofc*  partner  to  convey  his   rtiare  of  water    through  fuch  of  his    lands 

that  are  en-  as  arc  not  entitled  to  it,   into  others  that  are;   for,  in   this  cafe, 

titled:  -^ 
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k  «  probible  he -wohW  jeccwe  a  greater  jquantky  of  water  thtm 
his  due,  as  part  would  be  atforbcd  by  the  lands  through  Wfhicfe 
they  firft  pafled.  (This  is  analogous  to  the  cafe  of  a  joint  roadi 
where  ooe  jof  the  partners  wifhes  tp  open  gi  roa4  to  thp  inhabi- 
tants of  a  iiQufe*  in  the  iiittiap  ffloge,  whoicr^a^  lies  Uiropgh  another 
way,-  by  penjFiiLling  them  tg  pafs  through  his  hpule  .in  their  w^y  to 
their  .owa.) 

,  If  -two  perfons  po^is  a  rivulet  jointly,  and  Jieceiw  .their  fiiiareB  nwAert»nfcf 
by  v^-ater  ifiuing  through -fluiccE,  .and^the  onewhofe  fiiace  l^s  ue^fiift  the  water- 
to  the  fouroe  be  inclined  tcftop  feveral  of  ib'e  fluices  .altotted  to  bipQ»  *'""' 
to  .prevaat  the  iiTue  of^'fiapei£uity  .of  water  into  hh  lan^«  he  ipujCt 
not  be  allowed  fo  to  do,  as  .he  jm^ht  thereto  Ji»t^£t  ^be  laRfls  of 
the  other  fliarer  to  be  overflowed. — Neither  is  he  at  liberty  to  change  or  adopt  ■ 
the  noc^ie  of  |«rlaeip9tibn,  by  ta%ir^,  the  ufe  ;of  thj^  whcJc,  in  iota-  nAv***. 
tlon,  iiiftead.of,eachjcafeiKtFig'a:.B9»ety, of  tit?  iv^olc  quantity;  for. 
as  the^  diiiifioal  bis.jiUofly  .befio  )fQttlf4  .by  the^iBode  of  vents  pi: 
fluices,  he  cannot  afterwards  require  any  other  mode, — unlefs.thff 
other  affent,  in  which  cafe  he  may  do  fo;— it  ftill,  however,  re- 
majniqg  atthe  option  of  this  partner  (or  of  hb  heir,  after  his  de- 
(:eaf&)    to  annul  this,   and  revert  to  the  former   mode ; —  becaufc 
the  .cftabiifluxvent  of. a  divifien,  by  jgiving  the  whole  to  each  in  rota- 
tion in  fi  cafe  iwherc  each  had  formerly  hel^  a  feparate  Ihare,  is, 
in  faiSt,  /i?»///«^  a  right  to  water,  (as  an  exchange  of  ^-6j>i. for  5^rA 
is  null ;)  ^nd  a  right  -to  water  is'  inheritable,  .or  the  u/e  of  it  may 
lawfully  t^e  left. in  legacy ;    but  it  can  neither  be  fold  nor  beftowed 
in  gift»  flpr  left  in  legacy  to  fell,  give  away,  or  beftow  in  alms, 
thcfe  fever^  dee^s  being  unlawful  on  accovint  of  the  uncert^nty 
to  .which  they  .are  liable,  either  frona  ignorance  or  deceit,  with  re- 
gard .to  the  quantity  of  water,— ror  bec^ule  S&ir6  is  not,  in  itfelf, 
a  fubflantial  property,    but  rather  a  privilege  or  immunity,   info* 
much  -that  if  a  perfoa  water  his  .lands  from  (he  S&ir^  of  another, 
■5  he  ■■ 
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he  is  not  liable  to  make  compenfation  for  it ;— and  tbefe  feveral  deeds 
beipg  void,  a  legacy  for  any  of  thefe  purpofes  is  alio  void. 


A  right  to  A  RIGHT  to  watCF  18  incapable  of  being  afligned  as  a  fpccific 

be  coofigoed  dowcr  in  a  contraft  of  marriage;   wherefore  if  fuch  be  mentioned 

*"'"'     in  a  marriage  contraft,  a  Mihr-Mtfl^  ot  proper  dowcr,  is  due.  ■  In 

or  giten » a  (jjg  hmc  manner,  alfo,  it  cannot  be  riven  as  a  conCderatioa  for 

SaiKixulat—  Khoola;—vi\\tnctf  if  a  wife  bargain  for  her  divorce,  in  confideration 

of  ber   making  over  fuch  right,   the  huiband  may  reflore  it  to 

her,  and,  in  heu  of  it,   take  from  her  the  dower  he  had  afiigned 

her  on  their  marriage.    The  ground  on  which  the  law  in  dicfe  cafes 

^oceeds  is,  that  a  nght  to  water  is  a  matter  the  extent  of  which 

cannot  foe  afeertained  with  any  preciJion. 

fitiOT^a*"         ■^  RIGHT  to  watcr  is  incapable  of  being  given  in  compodtioii  for 
tiaiin;  a  claim ;   for  as  it  cannot,  by  means  of  any  deed  whoever,  be  ren- 

dered property,  a  compoiition  in  confideration  of  it  is  amlequently 
nutL 

^fg^M*)'         ^  RIGHT  to  water,  without  ground,  cannot  he  fold  after  the 

^'[^"^f    death  of  any  perfon  to  difcharge  his  debts, — in  the  ^me  manner  as 

defnna:-.     it  Cannot  he  fold  during  his  lifetime.    What,  then,  Ihall  the  ifln^n 

pSd"i^    do,  in  this  cafe,  towanls  fettling  the  debt  of  the  deccafcd  ?— This 

thii  Uft  in-     queftion  has  given  rife  to  a  dtverfity  of  opinions^  but  the  moft  ad- 

vifeable  method  of  proceeding,  in  fuch  an  inftance,  is  to  join  the 

right  to  the  lands  of  another  perfon  not  pofleffing  fuch  right,  and 

then,  with  his  confent,  to  difpofe  of  both ; — when,  computing  how 

much  the  value  of  the  lands  has  been  increafed  by  the  addition  of  the 

right,  he  may  apply  the  difference  towards  paying  off  the  debts  of  the 

deceafed.    If  he  be  not  able  to  procure  land  in  this  manner,  he  may 

buy  a  piece  oS  land,  payable  from  the  effects  of  the  deceafed,  and, 

having  joined  it  to  the  rights  fell  them  together ;  when,  with  the 

price 
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price  fo.  obtained,  he  muft  firft  difcharge  the  purchafe-money  of  the 
land,  and  then  apply  the  reiidu6  to  difcharging  the  debts  cf  the 
deceafed. 

If  a  peribn,  having  mcoflened  his  lands,  or  filled  them  with  ^f*^^ 

water,  fliould  by  that  mean»  overflow  the  lands  of  his  naghboor,  he  of thewaicr, 

is  not,  in  fuch  caTe,  liable  t9  faake  a  compenTation,  as  he  was  not  duce!^m> 

guilty  of  any  traoigreffion.  fiWHqr. 


V«L.IV.  X  HEDJrj. 


d  by  Google 


(    '54    > 


H      E      D      j4      T      a. 


BOOK      XLVr.  . 

Of   PROHIBITED    LIQUORS, 

Tbeie  *Tt  rnr^HERE  are  four  prohibited  liquors,— the  firft  of  which  i& 

Iwted'K^wi;  ■*-     termed  Kbamr*,  meaning  (according  to  the  expofition  ofHa^ 

Jthf *^'  Mfg/fl)  the  crude  juice  of  the  grape,  which,  beiag  fermented,  becomes 

juice  of  the  fpirituous, — Attt,  gathering  foam  and  fettUng,  and  then  ppfTefling  aa 

*"**'*  inebriating  quality.    According  to  the  two  difciples,  the  juice  be- 

*  The  tnnfiator  has,  in  the  couric  of  the  work,  rendered  every  inebriating  drink. 
under  the  general  term  tc/'w,  iritich  comprehends  all  defcripdons  of  prohibited  litjuorf  .— 
In  this  book,  howeveTi  be  retains  the  original  terms  for  the  £tke  of  diftin^ion. 

comes 
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comes  Khamr  upon  its  fermenting,  and  being  fpirituous  without  the 
condition  of  its  gathering  foam ; — for  whenever  the  juice  of  grapes 
■  becomes  fpirituous,  the  appellation  of  Khumr^  and  the  charafteriftic 
of  it,  namely,  illegality,  are  both  eftablifhed. — The  argument  ad- 
duced hyHaneefa  is,  that  fermentation  is  the  commencement  of  the 
procefs  by  which  liquor  becomes  fpirituous,  and  which  is  complcated 
when  it  foams  and  fettles,  as  by  that  means  the  dregs  are  feparated 
from  the  finer  particles ;— and  the  ordinances  of  the  law  regarding 
Khamr,  (which  are  decifive,)  fuch  as  puniftiment  for  drinking  it, 
'the  holding  him  an  infidel  who  fhall  deem  it  lawful,  and  the  prohibi- 
tion agatnii  felling  it,— have  all  a  reference  to  the  completion.  Some 
of  the  learned  allege  that  it  is  declared  unlawful  to  drink  after  having 
become  fpirituous,  purely  from  motives  of  caution. — Others,  again, 
maintain  .that  the  term  Khamr  is  applicable  to  whatever  is  of  an  'm&- 
briating  quality ;  becaufe  it  is  mentioned  in  the  traditions,  that 
**  whatever  inebriates  is  Khamr;"  — and  (in  another  tradition) 
**  Khamr  7j  produced  from  two  trees,  natJiefy,  the  vine  and  the 
**  DATE."  The  term  Kbatm-,  moreover,  is  derived  frorn  Mokbdmirh, 
fignifying,  Jlupefa£iion,  or  deprivation  offenfe,  which  is  a  coofequence 
of  drinking  any  inebriating  liquor. — In  reply  to  this,  however,  Ha- 
»ffg/a  argues  that  the  term  Khamr,  according  to  the  concurrent  opi- 
nion of  all  lexicographers,  is  ufcd  only  in  the  fenfeabove  mentioned, 
w^hcnce  it  is  that  to  liquors  of  other  defcriptions  other  terms  are  ap- 
plied, fuchas^a^«»,  Tabeekh,  and Mo^llis*.  Another  argument  is 
that  the  illegality  of  Khamr  is  indubitable, — whence,  if  every  inebri- 
ating liquor  wdre  Khamr,  all  fuch  would  of  courfe  be  likewife  in- 
dubitably illegal,— whereas  this  is  not  the  cafe,  for  there  is  a  doubt 
regarding  them.  In  reply,  moreover,  to  the  arguments  oi  Jhme  of 
the  learned  as  above  adduced,  it  is  to  be  remarked  that  the  firft  recited 
tradition  is  not  perfc^ly  authentic,  Tebya  Ibn  M^een  having  dif- 

*  Thefe  are  different  kinds  of  liquor,  exti^ed  from  dates,  which  are  more  particu> 
larly  dcTcribed  a  littlefarther.  on. 
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putedit;r-aad  with  r^pe£t  to  the  T^fWft' quoted  traditi(m,  theiutin- 

.    .".  :tion  of'  it  was  merely  to  explaia  the  law,  or,  in  other  words,  to 

fliew  th(*  all  liquors  extrafted  from  ekher  of  the  two  trees  men- 
ttenedf  }xa.ng  of  an  inebriating  quality^,   are  ualawful  as  wetl  as 

wliich  ii  iiB-  Khamr  is  io  itfclf  anUw&l,  whether  it  be  ufed  ia  fmall  or  irreat 
quantity,  quantities,  the  illegality  not  depending  on  drinking  it  to  fuch  a  degree 
as  to  produce  intoxicafm.  Some  of  lo^r  principles  rj^e£t  the  aifor 
lute 'A]^aX\Ky  .oi  KJjamrt  alleging  that  its  e^t'J^r  cwjly  are  the,  caufe  c£ 
.its  illegality;  becaufe  the  evil  of  it  is,  that  it  creates  an  iniUtentioA 
tQWMds.  the  nwdhip  of  God  ;  and  as  this  evil  is  occafitmed  only  by  iu- 
toxicMtm^  it  follows  that  where  this  does  not  take  place  it  is  not  un- 
lawfttl:-r-This,  however,  is  grofs  infideUty,  and  in  direct  coatradic- 
tipa  to  the  KoAAN,  GOD  having  there  termed  fuch  liquor  ^th^  a 
thing  which  ifi'unkwful  in  its  own  nature.  Befides,  the  prophM  has 
decreed  Khanv  to  be  unlawful,  according  to  various  traditions  ;  and 
all  the  dolors  are  unanimoufly  of  this  opinion.  It  is  to  be  obferved, 
however,  that  although  Khamr  be  unlawAil,  even  in  fo  fmall  a  quw- 
tity  a^  may  not  be  ijifficient  to  intoxicate,  yet  the  jame  law  does,aDt 
hold  with  reiped  to  other  things  of  an  inebriating  quality ;  for  a  ti^le- 
pf  tbom,  if  not  fufBcioit  to  intoxicate,  is  not  foflxddea.  Shi^eiy 
indeed,  is  of  opinion  that  thele  are  likewiie  unlawful,  in  any 
quantity. 

^■ffjlj***  Khamr  is  filth  in  an  extreme  degree,  in  the  fame  matuieras 

urine ;  for  the  illegality  of  it  is  indilputably  proved,  as  has  been  already 
ihewn.  .  \ 

Whosoever  maintains  Kbamr  to  be  lawful  is.  an  infidel*,  fa*  he 
thereby  reje^  incontefiable  proof. 

*  And'confequeatlxbecomesexpofedtotfaepeQaldeiofapoftacy. 

•  %  Khamr 
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KuAHR  i$  not:a  v&LuaHe  ctMnmodity  with  refpc£t  to  Mi^ulmans.  «>d«iinM 
If,  therefore,,  it  be  defrayed  or  ufurped  by  any  perfon,  there  is  no  ra-  propmymth 
■fponfibility.    The  fale  of  it  is  moreover  unlawful ;  for  God,  in  term-  *^'a^^^' 
ing  it  ^ht  manifedod  adeteftation  oS  it ;  whereas,  if  it  had  been  a 
commodity  of  value,  fome  rofpe£t  would  have  b^«i  Ibewn  to  it.— 
Belides,  it  is  recorded  in  the  traditions,  that  "  be  who  prohibited  the 
**  drinking  <^  it^  did  likewyi  probiik  &atM  the  JaU  gf  it  and  the  ufe  or 
**  enjoymeat  ^  the  price  of  it," 

If  a  Muftikiaa  be  indebted  to  ancrfher,  and  wifi  to  difdiarge  the  ^^  ^- 
debt  widi  the  price  oi  Kharnr^  in  that  caie  both  the  payment  and  re-  ^^Lge  of 
ceipt  is  uiUikwfvd,  hecaufe  fuch  price  is.  {woduced  from  an  illicit  iale,  '^  ****'' 
^d  is  confidcred  either  a»  an  ufurpatioa  or  a  truft  in  the  Mufulman*% 
hands,  according  to  the  dif&rent  opinions  of  tite  doctors  <hi  this  fub» 
je&;  in  the  iame  manner  as  in  the  cafe  of  the  fale  of  carrion.    Ifj  oa 
the  coatrary,  the  ddi^uir  be  a  Zimoiee,  it  is  lawful  ibr  his  Muffultnam 
atiaXot  to>  receive  fuch  payment ;  as  the  fale  of  Khatm-  is  legal  amongfl: 
ZiaatKeu 

It  is  unlawful  to  derive  any  ufe  from  KBamry  dtlier  as  a  medicine,  T-  ***  **' 
or  in  any  other  manner ;  hecaufe  the  ufe  ai filth  is  forbidden ;  and  alfo, 
becaiife  abftinence  from  it  is  enjoined;  and  this  injun^ioa  could  not'  ' 
be  dilerved  in  cafe  of  its  ule  being  allowed. 

Whoever  drinks  Khamr  incurs  punifhment,  dthough  he  be  not  aiif  d* 
intoxicated;  for  it  is  faid,   in  the  traditions,  **  Let  htm  who  drinkj  which.'w ft» '  ■ 
""Khamr  be  ivhippedx—and  if  he^drink  it  again,  let  him  he  again  in  the' T^^'^^^'t^ 
**  fame  manner  punijhed."     The  whole  of  the  companions  are  agreed  inent» 
upon  this  point ;  and  the  number  of  flfipes  prefcribed  is  eighty,,  as  has 
already  been  (hewn  in  treating  of  punijhmeftts.. 

If  a  perfon  boil  Khamr  until  two  thirds  of  it  evaporate,  it  is  not  (onleftit  l» 
thereby  rendered  lawful.    If,  however,  a  perfon  drink,  of  it  after 

fiich. 
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iiich  procefs,    he  is  not  liable  to  punUhment,   iinlefe  he  be  in" 
toxicatcd. 

"but  it  my  be         It  is  lawful  to  make  vinegar  of  XiSiWBr.    Siafe'i,  however,  holds 

into  vinegar.     ^  di^cnt  OpiAioQ. 

II.  Baxik,  Thus  much  with  refpedt  to  Khamry  the  firft  in  order  of  prohibited 
juice  of  the  liquofs.— The  fecond  fpecies  of  prohibited  liquor,  is  the  juice  of  grapes 
fr^whcn""  hailed  until  a  quantity  lefs  than  two  thirds  evaporate.  This  is  dcno- 
boUed  »wajr  minated  Bdzii.  It  is  alfo  terra&i  Msnj^t^i  but  that  is  only  where 
.Mtniffaf.  exaftly  one  half  of  it  evaporates  in  boiling.    This  kind  of  liquor  is  un- 

lawlul,  according  to  all  our  dolors: — according  to  the  two  difciples, 
when  it  only  ferments  and  becomes  fpirituous; — and  according  to  Ha- 
■  tu^a,  when  it  foams  and  fettles.  Ooar<J/  has  faid  that  Monijc^h  law- 
ful; {and  icveral  of  the  tribe  of  iV/»/<MwA*  have  feconded  this  opi- 
nion ;)  becauie  it  is  a  good  liquor,  or,  in  other  words,  is  plcafing  to 
.  the  palate;  and  alfo,  becaufe  it  is  not  Khamr.  The  argument  of  dur 
.,  dodors  jsv  that  as  Moniffaf'xs,  pure,  and  equally  delicious  with  Khamr^ 
a  number  of  the  idle  and  difiblute  are  confequently  tempted  to  drink 
it;  and  it  is  therefore  prohibited,  with  a  view  to  prevent  that'diffipa- 
tion  which  it  is  found  to  occafion, 

III.  mitir.  The  third  fpecies  of  unlawful  liquor  is  termed  Sikkir ;  and  is  made 
of  dfltM.)        by  fleeping  frefh  dates  in  water  until  they  take  efFe^  in  fweetening  it ; 

when  it  is  both  unlawful  and  abomin^le  to  drink  of  it.  Sharetk-Ibn- 
Abdoola  alleges  that  it  is  lawful,  as  God,  fpeaking  of  his  boqnty  in , 
the  Koran,  fays  **  Ye  enjoy  Sikker  from  the  grape  and  the 
•'  date;"  whence  we  may  infer  that  it  is  allowable,  as  bounty  can- 
not apply  to  any  thing  unlawful.  The  argument  of  our  doctors  is  the 
concurrent  opinion  of  all  the  companions  upon  this  point ;  and  with 

*  A  particular  heretical  led  of  the  MuJ^lmans,    (See  $</m'  ^reliniinuy'Dilcourf^ 
Sea.  8.) 

refpcit 
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reipeA  to  the  text  above  cited,  it  has  a  reference  to  a  particular  period, 
having  been  revealed  in  the  infancy  of  the  religion  of  I/lam,  when  all- 


forts  of  fpirituous  liquors  were  lawful. 


The  fourth  fpecies  rf  prohibited  liquors  is  iVbo^oo-Za^wi*,  that  zJui^^ 
is,  water  in  which  raifins  are  fteeped  until  it  become  fweet,  and  is  af-  "°f2^°".  ^ 
fe£ted  in  its  fubftance.     This  kind  is,  however,  lawful  when  merely 
it  poflefles  a  fweet  quality  \ — and  is  prohibited  only  when  it  ferments 
and  become^  fpirituous.    Qozrdi  is  of  a  diflerent  opinion  regarding  thia 
IjquQr  Ukewifc. 

It  is  to  be  obferved  that  the  illegality  of  theie  KquOTs,  namcfy,  TheAf«Uft 
B^kt  Mmiff^i  and  the  Nookoo  of  dates  and  raifins,  is  inferior  \x>  Ih'af '  legal  ss 
of  Khmir.    If,-  therefore,  any  perfon  hold  thefe  lawful,  (iill  he  is  ftof  ThtT^y  be 
deemed  an  iofideU  ■  It  is  plherwifc  in  the  cafe  of  JStd/flr;' for,  with  i"*!*! '««»)• 
rcfpe^  to  the  liquors  here  mentioned;  the  ^legality  is  a  mere  matter'  cumng  & 
of  .opinion ;   whereas,  with  regard  to  Khamr,,  the  illegality  is  uadHi.-  £^^1^^^°*^"* 
pub^;  >  Punifliment,  moreover,   is  not  inflifted  for  drinking  thefo  and  may  bo^ 
liq^uor?,  excepting  qsantity  fufBcient.to  produce  intoxication ;  whereas^-  not"o  mtmri- 
the  drinking  of  one  drop  only  of  Kbainr  indueei  puniAunent.    The  "'"jtj*"''"" 
filth  of  thefe  liquors,  likewifc,,  according  to  one  tradition,  is  <:ivt  flight 
degree,  and.  according  to  another,  of  an  extreme  degree  j  but  ihe  filth 
d  Khamr  is-of  an  extreme  Ae%Ttty  according  to  every  tradition.     The  They  may  ; 
iale  of  the  liquors  in  queftion  is  lawful,  according,  to  Hatteefa,  and  a.,  andarcafub^ 
compcnlatioa  is  due  from  the  deftroyer  of  thdn.     The  two  diiciples,  J5^  %^. 
on'^e  contrary^  hold  that  the  fale  of  them  is  unlawful,  and  that  no 
reparation  is  due  from  the  deftroyer  of  them ;  in  the  fame  manner  a$ 
in'  the  cafe  o{ Khanir.-^\\.  is  unlawful  to  derive  any  kind  of  ufe  from  but  they  muft 
the  above  mentioned  liquors,'  as  they  are  prdiibited.     It  is  related  that  ""'    "^  " 
j^hb  Tooft^  holds  the  fale  of  any  of  the  aforefaid  liquors,  excepting 

•    *  jy«^  fignt£cs  vater  ip  whldi  tnj  diing  it  fteepedj  and  Zahtdf  meWB  rMJuis.    ' 

Khatnr. 
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KJhamei  to  he  hwful,— if  more  than  one  half>  and  lefs  tbaa  two  tbirdbr 
fliould  have  ev^xacated  ia  the  boiling. 

Mohammed,  in  the  Jama  Sagbeer,  remarks  that  every  £>rt  of 
]iri|uiir  Excepting  th6&  above  mentioned  is  lawful.  This  opiniw,  the 
learned  fay^  is  recorded  only  in  the  Jama  Si^heer,  and  is  not  to  be 
fo.und  iti  any  other  book.  It^  however,,  afibrds  2x1  argitraeat  that  aoy 
Jcind  of  ftrong  liquor  extraffccd  f«na  whaft1^,.  barley,  honey,  or  millet, 
ia  lawful  m  thd  o[dnion  of  Hmuefa,  if  noC  drank  ib  as  to  occafioa  io- 
toxication ;  -and  he,  in  ^O,  maintains  that  puniflunent  is  not  inffi£l!«{ 
«ven  in  the  cafe  of  intoxication.  If,  therefore,  a  periba  intoxicated 
with  thefe  Uquors  Ihould  divorce  bis  wife,  k  is,  void,  ia  the  lame 
oaacxier  ats  divorce  prcMiouticed  by  a  perlbn  ia  Iua.  ile^  01  by  one 
whole  faci^ies  are  impaired  from  the  ule  of  ojnum,  or  from  having 
drank  the  mUk  of  a  mu^e  in  a  medical  compofitioni  It  is  diflwhere' 
related,  as  an  opinion  of  ii^thtmomd^  that  every  fort  of  ftrong  driokv 
exciting  thofe  above  fpecified,  is  prohibited; — that  if  a  periba  drink 
them  to  intpxicatum  he  is  to  he  puniflied; — and  that  a  divorce  p»* 
nouoced  by  him  when  io  intoxicated  is  valid ;— in  the  &ik  nupner  is 
.bf^ds  in  the  cafe  of  liquors ;  and  decrees  pafs  accordisg  to  this  opinia^. 
He  has  alio  laid,  in  the  Jama  Sagbeer,.  that  jSbto  Tooft^haA  firft  de- 
clared euery  fort  of  wine  to  be  unlawful  which  fermented  and  N'ntr* 
fpirituous,  and  afterwards  remained  ten  days  without  fpoiling:  bijit 
that  he  afterwards  adc^ited  th&  (^union  oiHanegfa.  In  other  words, 
he  firft,  according  to  the  adjudicatioa  of  Mtbammtdf  deemed  ail  in- 
ebriating liquors  unlawful ;  but  afterwards  adopted  t&e  opioim  c^iXf- 
neefa.  jHco  Toofi^  was  Angular  in  making  it  a  condition  that  tht 
liquor  fhould  remain  ten  days  without  being  fpoiled.  He,  howerver, 
afterwards  receded  from  dus  opinion,  and  gave  into  that  of  Ham^ 
and  Mobantmedaix  this  point.  \i\  the  Abridgement  \o(  Kadov^ee^  it  ia 
faid,  that  the  fteeping  of  raifins  or  dried  dates,  when  boiled  a  Uttle^ 
even  fb  as  to  become  fpirituous,  nuy  lawfully  be  draok  ia  fucb  a 
quantity  as  not  to  inebriate,  provided  it  be  doae  without  wantooneis 
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or  joy. — ^Thisisaccor(ling(Milytothctwo£/irrj;  iot  Mohammed  ix\3i 
Sbefe'i  deem  it  unlawful. 

There  is  no  impropriety  in  drinking  Khoolteen ;  that  is,  water  in  Khuthum  tm 
vhich  dates  have  been  fteeped,  mixed  with  that  of  raifins,  and  boiled  "e^^^^^ 
together  until  they  ferment  and  become  fpirituous.     This  is  grounded  of  dat"">d 
on  a  circumflance  relative  to  Ibn  Zceydd,  which  is  thus  related  by  be  drank. 
himlelf: — **  AbdoolU,  the  fon  of  Omart  having  given  me  fome  Shr- 
*  iet  to  drink,  I  became  ihtoxicated  to  fuch  a  degree  that  I  knew 
**  not  my  own  houfe.    I  went  to  him  next  morning,  and  having  in- 
**  formed  him  of  the  circumftance,  he  acquainted  me  that  hi  had 
*'  given  me  nothing  but  a  drink  compofed  of  dates  and  railins."— 
Now  this  was  certainly  Khoolfeen^  which  had  undergone  the  opera- 
tion of  boiting;  becaufc  it  is  elfcwhcre  related  hyOmar  that  it  is  un- 
lawful in  its  brude  Aate, 

LioyoR,  produced  by  means  of  honey,  wheat,  barley,  or  millet.  Liquor*  pm- 
is  kwful,  according  to  Haneefa  and  Moo'Toofaf,  although  it  Be  not  „^  o^ 
boiled,— provided,  however,  that  it  be  not  drank  in  a  wanton  or  joy-  *^^;?i!** 
ful  manner.    The  argument  they  adduce  is  the  faying  of  the  prophfct 
*•  Kr  AMK  is  tbe  frodaB  ^  tbefi  two  trees ;"  (meaning  the  vhie  and 
tfte  (Aj/i";)— that  is  to  fay,  he  confined  the  prohibition  to  thefc'two 
trees,  as  his  intention  was  to  explain  the  law. — It  is  to  be  oblerved 
ihat  feveral  of  the  learned  have  made  the  boiling  of  thefe  liquors  a  re- 
quifite  towards  their  leg^ity.     Others,  on  the  contrary,  hold  it  to 
^  no  way  necei^y ;  (and  fuch  is  the  ojMnion  recorded  in  the  Afai- 

'  joat  \)  becaufe  thefe  liquors  are  not  of  fuch  a  nature  that  a  little  in- 
duces a  wifli  for  more,  whether  they  be  boiled  or  crude.     It  has  likc- 

'"  wfip  beep  difputed  whether  a  perfon  who  gets  drunk  with  any  of 
thefe  liquors  is  to  be  punifhed*     Some  have  faid  that  he  is  not.     The  but  my  per- 
learaeJ  in  the  law,  however,  have  determined  othcrwife ;  for  it  is  S^™'''-"'* 

.  tDem  to  iD- 

,«^ed'by  Mehamtaed  that  puniflimcnt  is  to  be  inflifted  on  whoever  is   wxicwkm  in- 

iotoxicated  with  any  of  the  aforefaid  ftrong  liquors;  for  this  rcafon,  nuntf 
*'      VoL.iV.  Y  that 
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th^t  in  the  prefeot  age  they  ace  as  muck  {ought  htby^c  dificJutt.  as 
other  liquors  were  formerly  ;  nay  even  more  Co. — The  {atoe  kw  hoUs 
with  regard  to  ilrong  drinks  extracted  from  milk.  Many  have  faid 
that  any  drink  made  from  the  milk  of  a  mare  lb  Uf^wfiU,  ia  the  o[n- 
nion  of  Haneefa,  hecaufe  it  is  derived  from  the  fl«ib>  which  (accord* 
iflg  to  him)  is  unlawful.  Lawyers,  however,  r-emark  it  as  the  better 
opinion  that  the  milk  is  not  unlawful  accordii^  to  Mtuifr^i  for 
although  he  have  pronounced  the  fleih  to  be  abominable,  ytt  the  rea&a 
is  either  becaufe,,  if  it  were  other*ife^  the  means  of  conqueft  would 
thereby  be  deftroyed ;.  or  becaufe  the  horfe  is  a  noble  animal;,  neithn' 
of  which  reafotifr  hold  with  regard  to  the  tm/A, 

Sf^t  Ie  the  juice  of  grapes,  be  boiled  until:  two  ^irife  of  it  ovaporate*. 

Sited  down  (being  then  termed  MofiUisC)  it  becomes  la'wftil,  according  to  the  t-wo 
SlliS^*  £/(/irrj,  notwithftanding  it  be  fpirituous,  Mabammed^  Sh^ei,  zaA 
iWa/ri»  fay  otherwifc.  (This  difference  of  opinion,  however,  ezift& 
only  on  ^e  fuppolition  that  it  is  ufed  with  a  view  to  ftrengtben  the 
conAitution ;  for  if  ic  be  drank  from  pleafure  or  joy  they  a^e  uaani- 
mous  in  judging  it  untawfuL)  Mobammtd^  Shafn,  and  MMiky  ia 
fupport  of  theiropinion,  have  cited  a  faying  of  the  prophet,  ^^^Every 
"  iwi'liatjng  driai  is  KaAi^Ki  and  whatever  m  eitcefs produces  mtoxi- 
^  cation  is  probibiud,  even  in  moderation'"  and  in  another  j^acc^ 
*'  Any  drink  of  which  one  cupful  Qcc^kns  inioxicationt  is  unlavfui  in  a 
^Jingle  drop..** — Another  argument  is,  that  every  inebriating  liquor 
tends  to  flupify  the  jenfes,.  and  is.  confequently  prohibited  either  in  a. 
fmall  or  large  quantity,  in  the  fame  manner  as  Khaifir.  The  two 
Elder^  in  fupport  of  their  opinion,  have  quoted  the  faying  of  the 
prophet,  **  Khamr  is  untawful  in  its  very  nature"  and  in  another 
place,  *'  Little  or  much  of  it  is  alike  unlawful  %  and  inebriation  fr<m 
"  every  other  Jirong  drink  (that  is  to  fay,  every  kind  befidc's  Khamr) 
•*  is  forbidden."  Now  fince  the  prophet  has  fpeciiied/»/wi:yftf/ifl»-aS;a 
condition  with  refpe£i;  to  other  drinks  than  Kbamr^  we  tnay  conolude- 
tbat  oa  that  circumAance  only  their  ille^lity  depends.     Beddes,  a 

ftupe&£Uoni 
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ftapefa&aoa  of  the  &aies  tafcts  J)Iace  only  when  liquors  are  ufed  in 
fodi  excefs  as  to  uiebnate,  vfhich  is  allowed  to  be  illegal.  A  little, 
therefore,  of  any  Aipoag  drafk  cfther  than  Khantr  is  never  illegal,  ex- 
cept when,  on  accoont  df  its  finenefs  or  purity,  a  Uttlc  of  it  invltes 
to  Krore,-»-«i  -which  cafe  tb€  kw  l-egards  every  quantity  of  it  in  the 
iimt;  light.  This,  hoi*«v«r,  n  not  the  cafe  with  Mofillh^  a  little  of 
wUch,  bocaufeof  its  thi<;kne&,  does  not  induce  a  wi'fli  for  more ;  and 
which,  iti  hft  fubifehfee,  is  food, — whereftM^c  when  tlfed  in  a  moderate 
quantity  k  l^tiune  its  originlil  legality  *. 

If  a  Utric  water  be.  pouitd  into  MbJillU  to  render  it  fine,  and  it  be  Geumi  nic 
afterwards  boiled  for  a  flioit  time,  it  is  ftili  ^ofillk^  the  addition  of  ^^.^^ 
water  tending  «nly  to  Weaken  it. — It  is  cAherwife  where  water  is 
mixed  Wifh  citide  juic6,  and  this  mixture  is  then  boiled  until  two 
thtfds  of  J€  evaporate;   for  here,  cither  the  water  purely  evaporates 
jiltogether,  or  it  evaporates  jointly  with  the  juice;  and  in  either  cafe 
it  is  pl^n  that  two  thirds  of  the  pure  juice  of  the  grapes  or  dates  does  ^ 
not  evaporate,  which  is  requiilte  to  render  it  a  legal  drink. 

If  grapes  be  firft  boiled,  and  afterwards  prefled  until  their  juice  be  gjc  m  ili* 
extrafted,  in  that  cafe  a  very  little  more  boiling  is  fufficient  to  render  '"^"'^"tj 
the  drinking  of  the  liquor  lawful,  according  to  one  Tradition  o{  Ha- 
neefa.  According  to  another  tradition  -it  does  not  become  lawful 
until  two  thirds  of  it  evaporate  in  bojiing ;  and  this  is  the  better  opi- 
nion; becaufe  the  juice  remaining  within  the  film,  and  not  being  ia 
any  manner  afFe<£ted  by  the  boiling,  it  is  confequently  iimilar  to  juice 
v^ich  is  not'  boiled, 

*  fiy  aHgi>mI]eg»i\ty  Ttani^s  alluSes  to  an.oi»nioii  he  muiiUined  in  q>po(itton  to 
jitiGi,  that  every  thing  is  original^  Iiwful  in  its  nature,  bdng  rendered  otherwife  only  \>j 
tbe  probibitton  of  the  ficred  writing  ;—wllereas  ASiii  holds  ewry  diing  to  hive  beeii 
-fnigtiullj  uirigwful,  until  Taitdified  by  the  Koran. 

Y  i  •  ■  If 
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orgrtpea  '  Jp  frcOi  Of  dried  grapcs,  being  mixed  wi&  dates,' be  then  boiled, 
da«a.  *"  two  thirds  of  the  mixture  muft  evaporate  before  it  becomes  lawful; 
ibr  although,  with  refpeft  to  dates,  a ymtf// boiling  bec^teb  fufflcient, 
jct  with  refped  to  the  juice  of  grapes  two  thirds  arc  always  required 
to  have  evaporated  in  boiling.  The  fame  rule  alio  holds  where  the 
juice  of  grapes  is  mixed  with  the  water  in  which  dates  have  beea 
J&eeped.  If,  however,  dried  grapes,  being  mixed  with  the  water 
of  dates,  ftiould  be  boiled  for  a  little,  and  afterwards  feme  dates  or 
dri^d  grapes  be  thrown  into  it,  in  that  cafe,  provided  the  quantit)^ 
thrown  in  be  fmall,  and  not  fo  much  as  is  generally  ufed  to  make 
Na&eezy  it  is  lawful.  It  is  otherwife,  indeed,  if  the  quantity  be 
^  .  :  not  fmall  j — in  the  fame  manner  as  where  a  pot  of  the  water  of 
'  dates  or  raifins  is  mixed  with  the  boiled  juice.  Still,  however,  the 
perfon  who  drinks  it  is  not  fubjed  to  puniihment,  becauie  it« 
illegality  is  adjudged  merely  on  principles  of  caution;  and  en- 
deavours muft  always  be  uied  to  avcud  the  infli£tioa  of  fimjhf- 


^"*'  .  .  If  Kbamr,  or  any  other  f[»rituous  liquor,  be  boiled  tihtil  tW» 

wMluiKd  ft     thirds  of  it  evaporate,  ftill  it  is  not  lawful;  for  the  ille^lity  of  it, 
SlSl^dui-  which  was  prcvioufly  eftabliflied,  is  not  removed  by  boiling. 

fill  b]rb(uling. 

Bidc*iikTe-  Theke  is  no  impropriety  in  fqueezing  juice  into  pots  <M'Teffisl9> 
afear«fl$Ut.  of  a  green  colour,'  or  of  which  the  interior  part  has  been  varniflied 
with  oil.  The  reaibu  of  this  is,  that  formerly,  in  the  iniancy  <^ 
the  Mujfulmm  religion,  it  was  cuftomary  to  keep  Kbamr  in  fucb 
vcifels ;  and,  on  this  account,  wben  Kbamr  was  rcnderod.  illegal^ 
the  prophet  jwohibited  the  ufe  of  them  likcwife,  that  the  greater 
caution. might  be  obferved.  He  afterwards,,  however,  peroutted  the 
ufe  of  thei^i,  feeing  that  the  veflek  of  themfdves  did  not  render  Ijny 
thing  unlawfiiL  .  If,  therefore,  Kbamr  have  been  kept  in  thefe  v«i^' 
fcjs,  it  is  ncceflary  they  be  wafted  before  they  are  applied  to  ufe. 

If 
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If  a  veflel  be  old.  It  becomes  clean  by  three  waOiiags:  biit  if  it  be 
new  it  can  never  bq  deanfed,  in  the  (pinion  of  Mobatnmed;  for  then 
the  w^je  jwnetratpSf.and  makes  a  deep  impreflion  in  it;  contrary  to 
the  c^eof  ap  old  oiic.  jiboo  To^^'^  holds  that  it  may  be  deanjed  by 
waflung  it  thrice,  and  drying  it  after  each  wafiiing. — Several  have 
^d  that,  in  the  opinion  oi  Ab$o  Toofift  the  mode  of  cleaniiag  it  is 
by  filing  it  with  water,  and  letting  it  remain  for  a  (hort  time;  and 
then  emptying  it  and  6tling  it  again ;  and  fo  repeating  this  procefs 
^ntil  the  water  poured  out  be  pcrfe&ly  pure ;.  whm  the  vcflU  k 
clean. 

When  Aiamr  is  converted  into  vinegar,  it  is  then  lawful,  whe-  rtmiimwa^ 

■    ,  ,  .  ■      yy     1  ■       .*i'    bemadefton 

ther  it  have  been  made  fo  by  throwing  any  thmg  into  it,  (fuch  as  ult  ximt, 
or  vinegar,)  or  have  become  lb  of  itlelf. 

Vinegar  made  of  Kbamr  is  not  abominable.  Sbafei  maintains 
that  it  is  abominable ;  and  that  aQ  vinegar  obtained  from  Kbamr 
by  means  of  fome  mixture  is  unlawful. — With  refpcfl,  however^  to 
£ioh  ae  turn  fo  from  Kbamr  of  itfelf,  he  has  ^ven  two  distent 
opinions.  , '.   , 

When  Kiamr  is  changed  into  vinegar,  the  vcflcl  in  which  it  is  andihewia 
confined  becomes  clean  according  to  the  quantity- of  the  Kbamr,  IohmIcIw- 
With  regard  to  that  part  of  the  veflcl  that  was  empty,  feveral  «**?I*^ 
l^Lve  £ud  that  it  alfo  becomes  clean,   as  being  dependant  on  the 
other :    but  others  have  laid  that,  as  it  is  battered  over  with  dried 
KbanVt  it  does  not  become  clean  until  it  be  waflied  with  vinegar, 
when-  it  is  immediately  purified.     In  the  fame  manner  alfo,   if 
Kbamr  be  poured  out  of  a  veflel,  and  the  veflel  be  then  waflied 
wUh  viof^ar,  it  becomes  (as  lawyers   have  £iid)   inftantaneoufty 
dean*.        ..        . 

It 
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Rules  wi;h  It  16  abomiuable  to  drink  tf^t  dregs  t^  K^amr,  or  to  ufe  it  in  comb- 

^Jr^i'of    *  ing  the  hair,  as  ibme  women  do;  for  the  drcgfl  are  not  entirely  v<Md 
KioMi-.  ^f  j|jg  particles  of  Khamr^  and  it  is  unlawful  to  apply  any  unlawfid 

thing  to  ufc ;— -whence  the  illegality  of  ufing  it  m  hdaling  a  wound, 
or  applying  it  to  a  fore  on  the  back  of  a  quadruped.— It  is  alio  un- 
.  lawful  to  adminifter  it  to  an  iafidel  or  an  infant;  and  whofoevcr 
does  fo  is  chargeable  with  the  crime  of  it.  In  the  fame  manner, 
it  is  unlawful  to  giv6  it  to  a  quadruped  to  drink.  —  Concerning 
this  point,  howevn-,  feveral  hare  faid  that  althoqgh  it  be  unlawful 
to  carry  Khamr  to  a  quadruped,  yet  if  the  animal,  being  brought 
to  it,  ihould  drink  of  it,  there  is  no  impropriety; — ^in  the  l^me 
manner  as  in  the  cafe  of  a  dog  and  carrion ;  that  is  to  fay,'  car- 
rion mufl  not  be  thrown  to  a  dog;  but  if  a  dog  be  carried  t5 
where  carrion  is,  he  may,  without  any  impropriety,  be  fa&>red  to 
,  cat  it. 

It  is  allowable  to  xxjis.  the  dregs  of  Khamr  with  vinegar.  lb 
this  cafe,  however,  it  is  required,  that  the  vinegar  be  carried  to 
the  place  where  the  dregs  are,  and  be  there  qiixed,  fix*  ofberwife  it  is 
unlawful. ' 

A  FEKSON  who  drinks  the  dregs  of  KfifWMr  withmtt^ 'being  intoxi- 
cated is  not  liable  to  punifhment.  Sht^'i  is  of  a  di^eat  opUH<m ; 
for  in  this  cafe  Jeveral  of  the  particles  ofKiumr  mui):  uece&rily  be 
drank  likewile.  Our  do£lors,  on  the  contrary,  argue  that  as  the  dn^ 
of  K^amr  are  dif^reeable  to  the  palate,  a  httle  of  it  does  net,  l^coh* 
fequence,- beget  an  inclination  for  more;  and  thus,  being  like  oth'er 
firong  drinks,  the  drinking  of  a  little,  unleifi  it  be  attended  with  iii- 
toxication,  is  not  puniihable. 

An  iHjtaiMi  An  inje£tion  of  "Khamr '  into  the  mau  or  pms  is  unlawful,  iA 

ofJCbamr  is 
wUawful,  but 
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ercr,  pmfitahk^  n  puni&meot  is  iaffi£to4  anly  id  the  cafi  of  dS-w^-  not/nvja. 
«^  it. 

fr  a  peribn  throw  Khamr  into  ibup,  it  is  no«  then  lawful  for  hitn  »nd  fo  Kke- 

to  eat  the  foup,  bccaufe  of  its  being  rendered  impure.    Ncverthclefs,  tgre  of  it  in 

if  he  eat  it  he  is  not  liabk  to  punifltment,  for  ia  this  cafe  the  Khamr  is  ^^^' 
as  it  were  hoikd. 

If  a  perfon  knead  flour  with  Khamr,  in  that  cafe  it  is  unlawful  to- 
eat  the  tvead  ot  paAe  fo  made»  as  many  of  the  particles  of  the  Khamr 
ftiU  remain  in  it. 


SECTION. 
Of  koiling  the  Jmce  <f  Grapn, 


ly  boiling  the  juice  of  grapes  there  are  three  princi^es. — The  xhere  m 
firft  principle  is,  that  whatever  quantity  may  run  over  the  pot  from  three  general 
the  agitation  in  boiling,  or  from  the  foaming  of  the  juice,  is  not  taken  be  obTervad 
into  account,  but  is  confidared  as  not  having  belonged  to  it  i  and  the  filbiea.** 
reHdue  is  to  be  bailed  until  two  thirds  of  it  evaporate,  in  order  that  the 
remaiiung  third  may  be  rendered  lawful.    To  illuftrate  this ;— -fup- 
poie  a  perfon  inclined  to  boil  ten  cups  of  juice;  ia  that  ca&,  if  one 
cup  be  lofl  from  its  boiling  over  the  pot,  he  muA  boU  the  remainder 
until  fix  cups  have  evaporated  and  three  remain  in  the  pot,  whien  it 
becomes  lawfiU. 


The 


d  by  Google 


i6f  PROHIBITED  BoorXLVL 

Thk  fccond  principle  is,  that  if  water  be  firft  poured  into  the 
juice,  and  the  whole  be  thea  boiled,  and  the  water,  on  account  of  its 
lul«lety,  be  foon  wafted,  it  is  requifitc  that  whatever  remains  after 
the  cvaporatipn  [of  the  water]  be  boiled  until  two  thirds  of  it  be 
wafted.  If,  on  the  contrary,  the  water  and  juice  evaporate  together, 
it  is  in  that  cafe  requifite  that  the  mixture  be  boiled  until  two  thirds 
of  the  whole  evaporate,  that  the  remaining  third  may  be  rendered 
lawful ;  for  here  the  third  of  the  mixture  of  water  and  juice  which 
remains  becomes  the  izmc  as  if,  a  third  of  the  pure  juice  having  re- 
mained, water  had  then  been  poured  into  it.  To  exemplify  this:^ 
luppofe  a  perfon  Oiould  mix  ten  cups  of  juice  with. twenty  cups  of 
water; — in  that  cafe,  if  the  water  purely  evaporate,  the  mixture 
muft  be  boiled  until  a  ninth  of  it  remain,  which  is  equivalent  to  one 
third  of  the  pure  juice; — whereas,  if  the  juice  an<J  water  evaporate 
conjuniily,  the  whole  muft  then  be  boiled  until  two  thirds  of  it 
evaporate. 

If  juice  be  boiled  with  fire  *,  at  one  or  feveral  dif^ent  times, 
before  it  be  inebriating  or  prohibited,  it  is  lawful.  If,  alfo,  the  juice, 
being  taken  from  the  fire,  ftiould  continue  to  boil  until  two  thirds  <^ 
it  evaporate,  it  is  lawful,  as  in  this  cafe  the  evaporation  is  the  efied 
xyf  the  fire. 

The  third  principle  is,  in  boiling  juice,  after  part  of  it  has  eva- 
porated, and  part  has  likewife  been  poured  out, — to  know  how  much 
more  muft  evaporate,  that  the  remaining  part  may  be  rendered  law- 
ful;— and,  in  order  to  this,  the  following  rule  muft  be  (Served.—- 
The  quantity  which  remains  after  part  has  been  poured  out  muft  be 
multiplied  by  the  third  of  the  whole;  and  this  fum  being  divided 
by  the  quantity  which  remains  after  part  of  it  only  has  evaporated, 

*  The  common  tae^toi  <^nakjiig  ftroag  drink,  among  die  j/fiatits,  u  iytamenl6mg 
the  juice  la  the  fun. 
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the  quotient  is  the  quantity  that  is  lawful.    Thus^  if  a  perfon  boil 

teo  cups  of  juice,  and  after  one  cup  had  evaporated*  three  cups  more 

fiiould  be  poured  out ;  then  three  cups  and  one  third  (the  third  of  the 

whole)  being  multiplied  into  fix,  the  number  which  remains  after 

the  lofs  of  evaporation  and  pouring  out  amounts  to  twenty,  and  ' 

this  iiira  being  divided  by  nine,  there  remains  two  cups  and.two 

ninths ;  the-quantity  which  is  lawful,  when  the  reft  has  evaporated. 
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BOOK      XLVII. 

Of       HUNTING. 


S  E  C  T.    I, 

Of  catching  Game  with  Ammals  of  the  Hunting  Tribe,  fmb  as 
Dogs,  Hawks,  ©c. 

Jtb  lawful  TT  is  lawful  to  hunt  with  a  trained  dog,  a  panther*,  a' hawk,  a 
Jiudmidiof  ^  falcon,  and  in  fliort  with  every  animal  of  the  hunter  tribe  that  is 
itie  hunter      trained.     It  is  related  in  the  Jama  Sagbeer  that  game  caught  with  a 

*  Ykt. — It  is  an  animal  trf  the  Utfard  or  ^  fpedes,  hooded  and  trained  to  catching 
game,  dearly  on  tlie  lame  principle  as  the  havlc. 

6  trained 


d  by  Google 


Book  XLVYL  HUNTING.  171 

/rar«n/ animal  of  the  hunter  tribe,'  whether  bird  or  beaft,  is  lawful ;  ^"^^  *«  «« 
but  that,  caught  with  any  other  animal  it  is  not  lawful,  unlefs  when 
taken  alive,,  and  flain  by  Zahhah.  This  doftrine  is  eftablifhed  by  a 
text  of  the  Koran,  in  which  mention  is  made  of  trained  dogs.  The 
term  KaJb  [dog]  comprehends,  in  its  general  acceptation,  every  car- 
niverous  animd,  even  to  a  tiger*.  It  is,  however,  related  as  an 
opinion  of  Aboo  Toofaf^  that  tigers  and  bears  are  excepted,  as  neither 
of  them  hunt  for  others, — the  tiger  becaufe  of  his  ferocity,  and  the 
bear  becaufe  of  his  voracioufnefs.  Some  of  the  kite  tribe  have  like- 
wife  been  excepted  becaufe  of  their  voracioufnefs  ;  and  the  hog  has 
been  excepted  becaufe  it  is  cffential  filth,  and  becaufe  it  is  unlawful  to 
derive  any  advantage  from  it.  It  is  to  be  obferved  that  it  is  a  condi- 
tion of  the  lawfulnels  of  game  that  the  animal  which  takes  it  be  of  the 
hunter  tribe,  and  trained ;  and  alio  that  the  matter  let  flip  -j"  the  animal 
in  the  name  of  God;  for  it  is  fo  related  in  a  tradition  oi  AudeCf  the 

The  (ign  of  a  dog  being  trained  is,  his  catching  game  three  times  RuIci  for  af- 
without  eating  it ;  whereas  the  fign  of  a  hawk  being  trained  is,  merely,  J^KdiCT'^a 
her  returning  to  her  mailer,  and  attending  to  his  call.  Thefe  figns  aco  ^^'  *";i^ 
adopted  from  AbJoolla  Ibn  Abafi,     The  body  of  a  hawk,  moreoTery 
is  not  capable  of  enduring  blows ;  but  as,  on  the  contrary,  the  bod/ 
of  a  dog  has  this  capability,  a  dog  is  therefore  to  be  beaten  until  ho 
de^ft  from  eating  the  game.     Befides,  one  fign  of  being  trained  is,  to 
defift  from  that  which  cuftcunand  habit  have  made  agreeable;  and  as 
it  is  the  cuftom  of  a  hawk  to  be  wUd  and  to  fly  from  man,  it  followa 
that  its  paying  attention  to  its  mailer's  call,  and  ihewing  no  wildnefs^ 
is  a  fign  of  its  being  trained.     With  reipedt  to  a  dogy  on  the  contrary, 

*  Arab,  j^^i  including  £«)»,  and  every  other  creature  of  the  feline  tribe,  except  die 
ptMbtr  before  mentioned> 

t  The  exprefGon,  in  the  original,  t\^<aifitii9fmdtff.-~\i^ttMam^9Skofeefiing- 
t^the  hound  or  hawk,  aiul  hunting  them  at  the  game. 
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he  is  attached  to  man ;  but  his  cuAom  is  to  tear  and  eat;  and  conie- 
quently,  when  he  preferves  game  and  does  not  eat  it,  it  is  a  iigti  of 
his  being  trained. — It  is  to  be  obferved  that  the  condition  here  recited, 
of  a  dog  defifting,  and  not  eating  three  times,  is  the  dodrine  of  the 
two  difciples  i  (and  there  Is  alfo  one  tradition  from  Haneefa  to  the  fame 
'efFeft ;) — and  the  reafon  of  it  is  that,  in  lefs  than  three  times  there  is 
a  probability  of  the  dog's  forbearance  having  proceeded  from,  faticty  or 
fbme  fuch  caufe ;  but  that  when  he  defifts  from  eating  for  three  dif- 
ferent times,  it  is  a  proof  that  fuch  forbearance  has  become  a  cuftom ; 
for  this  particular  number  of  thrte  is  the  eftablifiied  ftandard  for  ex- 
periments, and  for  the  difcovery  of  an  evafion, — in  the  fame  manner  as 
it  is  ufed  in  determining  the  period  of  an  option.  It  is  alfo  recorded  to 
have  been  adopted  in  the  flory  of  Mofes  and  Khi%%ir  * ;  for  Kbizzir, 
upon  the  third  inftance,  ^d,  **  Now  there  is  a  ieparation  between 
**  you  and  me."  Another  reafon  is  that  plurality  is  a  fign  of  know- 
ledge ;  and  as  three  is  the  fmalleft  number  of  plurality  -f-,  it  has  there- 
fore been  adopted  as  the  Aandard.  In  the  opinion  of  Htmeefa,  how- 
ever, as  recorded  in  the  Mabfoot^  a  training  does  not  take  jJace,  fb 
long  as  the  hunter  does  not  conceive  the  animal  to  be  trained ; — and 
he  holds  it  improper  to  fix  on  the  number  three;  becaufe  the  fixing 
on  a  particular  number  cannot  be  done  by  the  forethought  of  man,  but 
muft  be  regulated  by  the  precepts  of  the  lacred  writings;  and  as  no 
precept  has  been  iflued  on  this  head,  it  is  proper  to  confign  it  to  the 
judgment  of  him  who  is  beft  acquainted  with  the  matter,  namely, 
the  hunter.  Accwding  to  a  former  tradition,  Haneefa  holds  the  game 
of  the  third  time  to  be  lawful; — whilft  the  two  difciples  maintain  that 
it  is  not  lawful,  as  the  animal  does  not  become  trained  until  after  the 
third  time;  and  confequently  the  game  of  the  third  time  is  the  game 

•  This  ftory  (of  which  an  explanation  was  given  to  the  tranilator)  is  probably  the 
original  of  Panults  Htrmit. 

t  '^he  ^rett,  having  a  dual  number,  do  not  of  courfe  admit  two  to  confliiute  a 
plurality. 
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of  an  untrained  animal,  and,  as  fuch,  is  unlawful ;  this  being  like  the 
z€t  of  a  Have  in  the  preience  of  his  mailer ;  in  other  words,  if  a  flave 
perform  any  ads  in  the  prefence  of  his  mafter,  fuch  as  purchafe  or 
file,  and  the  raafter,  feeing  and  knowing  the  fame,  remain  fileut,  the 
flave  in  that  cafe  becomes  licenced, — not  only  with  refpedt  to  the  a£t 
in  qucftion,  but  alfo  with  refpeft  to  every  ad  which  he  may  after-  ' 
wards  perform ; — and  lb  likewifc  in  the  cafe  in  queftion.  The  rcafon- 
ing  of  Haneefa  is,  that  when  the  animal  takes  the  game  the  third 
time,  and  inflead  of  eating  preferves  it,  this  argues  it  to  have  been 
trained  at  the  time  of  taking  the  game,  and  confequently  the  game  of 
the  third  time  is  the  game  of  a  trained  animai. — It  is  otherwifc  in  the 
cafe  above  cited,  becaufe  licence  is  a  notificaticHi,  and  cannot  take 
place  without  the  knowledge  c^  the  Have;  and  the  flave  cannot  ac- 
quire this  knowledge  until  <^ter  he  has  performed  the  a£t,  and  his 
maAer  remuned  filent. 

If  a  perfbn  let  flip  his  trained  dog,  or  his  trained  hawk,  and  at  the  The  /w^m- 
time  of  letting  them  flip  repeat  the  name  of  God,  or  omit  it  from  ™^  (or, 
forgetfulnefs,  and  the  dog  or  hawk  catch  the  game,  and  wound  it  fo  « '»*•  "»* 
that  it  dies,  the  game  may  in  that  cafe  lawfully  be  eaten.— If,  how-  ^^omitted) 
ever,  he  fliould  w/^//c,  and  not  kom  forgetfulnefs ^  omit  the  name  ferine  fl^'the 
of  God,  it  is  not  then  lawful  to  eat  the  game  fo  taken.     It  is  men-  '^"^'  *'• 
fioned  in  the  Zdhir  Rawdyet  that  the  wounding  of  the  game  is  a  con- 
dition of  its  lawfulnefs,  as  it  furniflws  the  means  of  a  Zabbab  Tzttrdree. 
(The  meaning  of  Zabbab  Iztirdree  has  already  been  explained  in  treat- 
ing of  Zabbab.) 

If  a  dog  or  panther  eat  any  part  of  the  game,  it  is  unlawful  a  hunting 
to  cat  of  fuch ;  but  if  a  hawk  eat  part  of  it,  it  may  lawfully  be  |;[£^y 
eaten. — The  diflindion  between  thefc  two  cafes  has  already  been  p«nofn>f 

'  gunc  renders 
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If  a  dog  (for  inilance)  catch  game  ieveral  times  without  eating  it, 
and  afterwards  catching  game  eat  part  of  it,  fuch  game  cannot  lawfully 
be  eaten,  as  the  circumftance  of  the  dog  eating  it  ib  a  proof  that  he  has 
not  been  properly  trained.  In  the  fame  manner  alfo,  the  game  which 
he  may  afterwards  take  is  not  lawful  until  he  ihall  have  been  trained 
■  anew,  concerning  which  the  fame  difference  of  opinion  obtains  as 
that  already  fet  forth  concerning  a  training  in  the  beginnittg.  With 
refped  to  the  game  previoufiy  taken  by  him,  illegality  does  not  attach 
to  fuch  parts  of  it  as  have  been  eaten,  fince  there  XkvtfuhjeSi  no  longer 
'  rem^s ;  but  with  refpeft  to  fuch  parts  as  have  not  been  preferved, 
(that  is,  have  been  left  upon  the  plain,)  they  are  unlawful  according 
to  all  out  doftors.  As  to  what  may  have  been  preferved,  (that  is; 
what  the  hunter  may  have  carried  to  his  own  houfe,)  it  is  unlawful, 
according  to  Hun^g^.  The  two  difciples  maintain  it  to  be  lawful; 
for  they  contend  that  the  circumftance  of  the  dog  eating  at  that  time 
is  no  argument  of  hb  not  having  been  previoufly  trained,  as  an  art 
may  be  acquired  and  afterwards  forgotten.  The  argumoit  o(  Ha- 
furfa^  cm  die  contrary,  is  that  the  dog*s  eating  of  the  game  at  that 
period  is  a  proof  of  his  never  having  been  properly  trained  from  the 
lirft. 

Oune  CMght  If  a  hawk  fly  from  its  maftcr,  and  remain  for  a  while  in  a  ftate  of 
^itL«  wildnefe  and  flight,  and  afterwards  catch  game,  fuch  game  is  not 
""™id^ffci*  *3^*''^^>  ^s  the  hawk  in  that  ftate  is  not  traineJ;  for  the  fign  of  being 
ii  not  Uwfui.  trained  is  to  return  to  its  mafter;  and  as  it  did  not  Co  return,  the  iiga 

no  longer  remains ;  whence  it  is  confidered  in  the  fame  light  as  i  dog 

which  eats  his  game. 

A^doea  If  a  dog  eat  the  i/i9(?(/ of  his  game,  and  not  the  _^^,  the  game  is 

i«me''uiOaw-  ^^wful,  and  capable  of  bcirfg  eaten,  as  the  dog  has  preferved  it  for  his- 
"•JT^^^S  mafter,  which  argues  him  to  have  been  well  trained,  fince  he  eat  merely 
what  was  unfit  for  his  maftcr,  and  preferved  what  was  fit  for  him. 
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1/  a  hunter,  having  taken  the  game  from  his  trained  dog,  cut  off  <*  ^y  "''"K 
a  piece  of  it,  and  throw  it  to  the  d&g,  and  the  dog  eat  the  fame,  ftilt  pji  cut  off 
the  remaining  jart  of  it  is  lawful,  as  it  is  not  then  game ;  the  cafe  "him  bT^ 
being,  in  faft,  the  iame  as  if  a  perfon  were  to  throw  to  a  dog  any  tunter. 
other  kind  of  food.     The  law  is  the  lame  where  a  dog  leaps  upon  his 
QpaAer,  and  takes  frtnn  him  part  of  the  dead  game  in  his  hands  and 
eats  it ;  this  being  £milar  to  where  a  dog  attacks  his  maker's  goat, 
and  kills  it,  which  is  no  proof  of  the  dog^s  not  being  trained. 

If  a  dog  lay  hold  of  gamc-with  his  teeth,  and  having  bitten  ofF  Cdeofadog 
the  part  eat  it,  and*fterwards  catch  the  game  and  kill  it,  without  ^^am  the 
eating  any  other  part  of  it,  the  game  is  unlawful ;  becaufe  upon  the  P^"'*  "^ 
dog  eating  part  of  his  game  it  becomes  evident  that  he  is  not  trained. 
If,  on  the  contrary,  he  drc^  the  part  twiten  off,  and  having  purfued 
the  game  kill  it  and  deliver  it  up  to  his  mafter  without  eating  any 
part  of  it,  and  having  afterwards  paffed  by  the  part  bitten  off  eat  the 
&me,  the  game  is  lawful ;  for  as,  if  the  dog,  under  thefe  circum- 
ilances,  had  eaCen  part  of  the  body  of  the  game  in  the  hands  of  his 
mafter  it  woukl  have  been  of  no  c(»ifequence,  it  follows  that  it  is;  a 
fortioriy  of  no  cfflifequencc  where  he  eats  what  was  feparated  from  it, 
and  unlawful  to  the  mailer  to  eat.  It  is  otherwife  in  the  former  cafe; 
becaufe  there  the  dog  eat  in  the  very  aft  of  hunting ;  and  alfo,  be- 
caufe  the  tearing  off  a  piece  of  flefli  v^ith  the  teeth  admits  of  two  ex- 
planations ;  for  firft,  this  may  be  done  with  a  view  to  devouring,^ 
and  fecondly,  it  may  be  done  with  a  view  merely  to  weaken  the  ani- 
mal, in  (S'der  the  more  eafily  to  catch  it ; — and  the  eating  (^  the  piece 
befxMV  catching  the  animal  argues  thejfr^'of  thefe,-^-whereas  the  eat- 
ing of  it  after  catching  and  delivering  the  game  to  the  hunter  argues 
ihe  ficQndi  whence  no  inference  can  be  drawn  that  the  dog  is  not 
trained. 

If  a  hunter  take  game  alive  whidh  his  dog  had  wounded,  it  is  in-  Game  ufcen 
cumbent  upon  him  to  flay  it  according  to  -the  prefcribed  form  [of  fl^by"z«*- 

Za66ah,']  ^ 
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^  Xa^iah]  and  if  he  delay  ib  doing  until  it  die,  it  is  then  caition  and 

incapable  of  being  eaten.    The  law  h  the  fame  with  refped  to  game 
taken  byahawk,  orthelike;  and  alfo  with  refped  to  game  Aiot  by 
an  arrow.     The  reafon  of  it  is,  that  in  this  cafe  the  hunter  is  capable 
"  of  .the  or/^ma/ obfervance,  TiAta.f\yy  Zabbab  Ikht'tdree,  before  the  oc-- 

currence  of  the  neceffity  for  thAftdtJUtute^  namely,  Zaiiah-Iziir^eei 
and  therefore  the  validity  of  the  fubftitute  is  annulled.  This  law^ 
however, .  fuppofes  a  capability  in  the  huiiter  to  perform  the  Zabbah\ 
for  where  he  takes  the  game  alive,  and  is  incapable  of  performing  the 
Zabbabt  and  there  exiles  in  the  animal  more  life  than  in  one  whofe 
throat  has  been  juft  cut,  fuch  game  (according  to  the  ZdhtrRaw^et) 
is  not  lawful.  It  is  related,  as  an  opinion. of  H<Mttf^  and  Aboo  Toof^f 
that  it  is  lawful;  (and  this  opinion  has  been  adopted  by  Sbe^ei\)  be* 
caufe  the  hunter  is  not  in  this  cafe  capable  of  the  original  obfervance, 
and  is  therefore  in  the  fame  lituation  as  a  perfon  neceffitated  to  uie  fand 
inftead  of  Water,  notwithflanding  he  be  in  fight  of  water.  The 
ceafon  alleged  in  the  Zdhir  Rawdyet  is,  that  the  hunter's  finding  the 
animal  alive  is  equivalent  to  his  capatnlity  of  performing  the  Zabbab^ 
fince  it  enables  him  to  reach  the  throat  of  the  animal  with  his  hand. 
Hence  he  has,  in  a  manner,  the  power  of  performing  the  Zabbab^ 
which  he  ncgledls.  It  is  otherwife  where  only  as  much  life  cxifts  in 
the  animal  as  in  one  whofe  throat  has  been  cut ;  becauft  it  is  then,  in 
effect,  dead, — whence  it  is  that  if,  in  that  ftate,  it  (hould  fell  into 
water,  it  is  not  unlawful,  any  more  than  if  it  had  fallen  into  water 
when  adually  dead,  the  dead  not  being  a  fit  fubjef):  for  Zabbab.  Some 
of  the  learned  have  entered  more  particularly  into  this  cafe,  -alleging 
that  if  the  inability  to  perform  the  Zabbab  arife  from  the  want  of  an 
inflxument,  it  is  not  then  permitted  to  eat  it ;  and  that  if  the  inability 
arife  from  the  want  of  time,  in  that  cafe  likewile  it  is  not  permitted 
to  cat  it,  according  to  our  doftors, — in  oppofition  to  the  opinion  of 
Sb^ei.  The  argument  of  our  doftors  is,  that  when  the  animal  is 
taken  alive  it  is  no  longer  game,  becaufe  the  term  game  is  applicable 
ijnly  to  what  is  ivi/d  znd/ree ;  and  that  therefore  the  Zabbab  JzUrdi-4e. 
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is  then  of  no  cffefl:.    What  is  here  recited  proceeds  on  the  fupppfitio^ 

of  the  animal  being  taken  alive,  and  of  there  being  a  poilibility  of  its 

continuing  to  live ;  for  if  there  be  no  poflibility  of  its  continuing  to 

live*  (as  where  its  belly  has  been  torn,  and  part  of  its  entrails  have 

come  out,)  it  may  lawfully  be  eaten  without  the  performance  of  "^ , 

Zai&a&y  becaufe  the  life  that  remains  in  it  is  equivalent  only  to  the 

Aruggling  of  an  animal  whofe  throat  had  been  cut,  and  is  confequently 

of  no  cfkGt  i — in  the  fame  manner  as  where  a  goat  falls  into  water, 

^fter  having  had  its  throat  cut. 

If  the  hunter  find  the  game  alive,  and  do  not  take  it  from  his  dog  p^'^  it 
till  it  be  dead,  and  there  have  been  fufficient  time,  after  he  found  it  moi^  to 
alive,  to  perform  the  Zabbabt  it  is  not  in  that  cafe  lawful  to  eat  it ;  fomline  Su*' 
becaufe  this  is  equivalent  to  an  omiffion  of  the  Zabbabj  notwithfland-  "rcwonj. 
ing  an  atnlity  to  perform  it.     If,  on  the  contrary,  be  had  found  it 
alive  at  a  period  when,  if  he  had  taken  it,  there  was  oot  fufficient 
time  to  perform  the  Zabbahf  it  is  lawful. 

If  a  hunter  let  flip  his  dog  at  game,  and  the  dog  take  Ibme  other  The  naie 
game,  the  game  fo  taken  is  lawful.     Mdlik  has  (idd  that  it  is  not  ftjjtfe?^" 
law^l,  fince  the  dog  took  this  game  without  bavmg  been  let  flip  at  it,  j*  be  not  4e 
as  it  was  at  another  Specific  animal  that  the  hunter  let  him  flip.    Our  jBtexkd  by 
dolors,  on  the  other  hand,  argue  that  the  object  of  t"hc  hunter  is  *^  *""""' 
merdly  the  ac^uifition  of  game  i  and  all  game  is  the  fame  to  him.     Be- 
sides, the  fpecification  of  the  particular  animal  is  of  no  advantage,  as 
it  is  impradicable  to  teach  a  dog  to  take  that  particular  animaL 

If  a  perfon  let  flip  a  panther  at  j;arae  *,  and  the  panther  lie  for  a  RqI*  in  «■<- 
wliile  in  ambufli,  and  then  catch  and  kill  the  game,  it  is  lawful  to  '"So^a/-^ 

*  The  lynx  or  pantbtr  uTed  in  hunting  is  generally  kept  betJtJ,  and  is  conveyed  from 
f4ace  to  place  upon  a  fort  of  litter.  When  the  hunters  have  approached  within  Tight  of  dieir 
game,  they  unbood  the  panther  and  cafl  oW  his  chains,  and  he  inftantly  fprings  at  his  prey, 
if  within  his  reach,  or  if  othemdie,  pra£lifes  a  variety  of  ftratagems  to  get  near  to  it. 

Vol.  IV.  A  a  eat 
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eat  it ;  becaufe  the  lying  in  ambufti  being  with  a  view  to  catch  the 
game,  and  not  to  take  reft,  does  not  of  confcqtience  terminate  the 
aft  of  letting  it  flip.  The  fame  rule  alfo  holds  with  refpedl  to  a  dog, 
when  trained  in  the  manner  of  a  panther. 


ttuswithre- 
fpcA  to  dogS] 


^'t^iPS*  ^^  *  *^°S  ^  ^^^  ^'P  **  gsme,  and  take  and  kill  it,  and  afterwards- 
iag,  &c-utt-  take  and  kill  other  game,  both  are  lawful;  becaufe  the  aft  of  letting 
MtiomfisLrw-  him  flip  continues  to  operate,  and  is  not  terminated  until  after  the 
fui.  Rule  for  takmg  of  the  fecond  game;  this  cafe  being  fimilar  to  that  of  a  perfon 
■     "  fhooting  at  an  animal  with  an  arrow,  which  not  only  hits  and  kills  it, 

but  alfo  hits  and  kills  another.  If,  on  the  contrary,  the  dog,  after 
killing  the  firft  game,  lie  down  upon  the  ground  and  reft  ftir  a  long 
time,  and  then,  fome  other  game  pafling  by,  he  rife  up  and  kill  it,  it  is 
not  lawful  to  eat  that  other  game;  becaufe  when  the  dog  lay  down 
and  took  reft,  he  thereby  determined  the  aft  of  letting  him  flip, 
fince  his  fitting  down  was  with  a  view  to  take  reft,  and  not  to  deceive 
the  game  ;  in  oppofition  to  what  was  before  recited. 


If  a  hawk,  being  let  flip  [caft  off]  at  game,  firft  perch  upon 
fomething,  and  afterwards,  going  in  queft  of  the  game,  take  it  and  kill 
it,  it  is  lawful  to  eat  it.  This,  however,  proceeds  on  the  fuppofition 
of  the  hawk  neither  tarrying  long,  nor  with  a  view  to  reft,  but  merely 
a  (hort  time,  and  with  a  view  to/urprize  her  prey. 


Game  ii  not 

lawful  when 
caught  (by 


If  a  trained  hawk  catch  game  and  kiU  it,  and  it  be  not  known 

caught  (by  a    whether  any  perfon  let  her  flip  at  fuch  game,  it  is  then  unlawful  to 

^  d   'iSant    cat  it ;  becaufe  in  this  cafe  a  doubt  exifts  with  refpeft  to  the  lettingjlip-j 

of  the  aft  of    and  game  is  not  lawful  nnlefs  the  animal  which  takes  it  be  let  flip 
the  hunter,  .°  ■  ' 

at  It. 


It  is  requifiie  If  game  Be  Jirattgled  by  a  dog,  and  not  ivoundedy  it  is  not  lawftil 
(whenwught  ^o  eat  It ;  becaufe  the  wounding  of  it  is  a  condition  of  its  legality,  ac- 
dcad)  that     cording  to  xhi  Zdhir  Ranjudyetf  (as  has  been  before  mentioned;)  and 

this 
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this  condition  implies  that  where  merely  particular  members  of  the  ^"^  •■«'"' 
game  are  broken  by  the  dog  it  is  not  lawful  to  eat  it.  &oin  it. 

If  a  trained  dog  be  aflifted  in  killing  the  game  by  a  dog  that  is  not  Game  u 
trained,'  or  by  a  dog  belonging  to  zMagian^  or  by  one  upon  which  [aSljAe 
the  invocation  had  been  wilfully  omitted,  in  that  cafe  the  game  is  conjunftioBjrf 
unlawful ;  becaufe  two  caufes  are  here  united,  namely,  a  cauic  of  le-  illegality  is 
gality,  and  a  caufc  of  illegality,  and  caution  diftatca  a  preference  to  ^"i^*''*""? 
^he  caufe  of  illegality. 

Any  pcrfbn  not  permitted  tf>  perform  Zahb/ib  (fuch  as  an  apoftate,  GunchuMc4 

.  a  Mihrhtif  or  a  pcrfon  who  wilfully  omits  the  invocation)  is  the  feme  ^^J%^ 

a$  a  Magtan  with  refped:  to  letting  looCe  an  animal  of  the  hunter  tribe.    q<»i>fi'd  » 

iai  i(  unlaw- 

If  a  dog,  without  being  let  flip,  fiiould  of  himfelf  puffuc  game, 
and  a  Mujubnan  repeat  the  invocation,  and  then  make  a  nmfe  and 
incite  the  dog  to  run  fafter,  and  the  dog  catch  the  game,  it  is  in  that 
cafe  lawful  to  eat  it. 

If  a  Mufulmattj  having  repeated  the  invocation,  let  flip  his  dog  at  Gime  killed 
game,  and  the  dbg  having  ^urfued  and  caught  the  game,  and  fhereby  SrehtiT'of 
rendered  it  weak,  let  it  go,  and  afterwards  catch  it  a  fecond  time  and  •'(«'*"  bjr 

^      .  °  ,  the  lime  or  a 

kill  it,  it  is  in  that  cafe  lawful  to  eat  it;— and  lb  likewife  where  a  /KBnJ&og)vt 

Mujfulman  lets  flip  two  dogs,  and  one  of  them  renders  the  game  weak, 

and  the  other  kills  it;— and  alfo,  where  two  men  let  flip  their  dogs, 

(that  is,  each  of  them  one  dog,)  and  one  of  the  dogs  renders  the 

game  weak,  and  the  other  kills  it.     In  this  laft  cafe,  however,  the 

game  is  the  property  of  him  whofe  dog  rendered  it  weak ;  becaufe  he 

deprived  it  of  the  quality  pf  game,  as  he  difablcd  it  from  running. 
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SECT.   ir. 
Of  Jhoatsng  Game  with  an  Jbrrovo"^.- 


Cue  flMn  If  a  perfon  hear  a  noife,  and,  imaglamg  it  to  be  that  of  game^ 

Ssoting^  &c.  flioot  an  arrow,  or  let  flip  his  dog  or  hawk,  and  in  athcr  cale  game 

«/rw>^Mr,on  be  billed,  and  it  bc  aftcrwarda  difcovcred  that  the  noifc  did  aftually 

Boircii  iw-  proceed  from  game,  it  is  then  lawful  to  eat  the  game  fe  killed  by  the 

^^pro-   arrow,  dog,  or  hawk,  whether  it  were  the  ganae  of  which  the  noife 

««d  from,     ^jg  heard,  or  not ;  becaufe  the  obje£t  of  the  hunter  was  merely  to  get 

gamct  of  whatever  kind;     This  is  according  to  the  Zdiiir  Rawdyet.^- 

It  is  related  as  an  opinicm  oi  ^boo.  Teofi:^,  that  a  hog  is  in  this  caie  an 

exception ; — in  other  words,  if  it  be  afterwards  known  that  the  noife 

proceeded  from  a  hog,  the  game  killed  by  die  arrow,  hawk,  or  dog^ 

is  not  lawful ;  becaufe  a  hog  is  in  an  exceffive  degree  impure ;; — whence 

it  is  that  no  part  of  it  is  rendered  allowable  by  hunting: — contrary  to 

other  quadrupeds,  for  of  thofe  the  ikin,  by  their  being  hunted,  is 

rendered  lawful.    Ziff'er  has  likewife  excepted  all  thofe  animals  of 

which  the  flefli  is  not  fit  for  eating,  inafmuch  a$  the  hunting  of  thefe 

,       is  not  with  a  view  to  render  them  lawfuU 

««nefliotby         Ff  an  arrow  be  fliot  at  a.  bird  and  hit  Other  game,  and  the  bird  Ihot 

aimed  at  an-    at  fly  away,  without  its  being  known  whether  it  was  wild  or  tame, 

k^^!™^    the  game  is  in  that  cafe  lawful,  becaufe  the  probability  is  that  the  bird 

was  a  wild  one.     If,  on  the  contrary,  an  arrow  be  Ihot  at  a  camel, 

and  Bit  game,  and  the  camel  having  efcaped,  it  be  not  known  whether 

it  was  a  wild  one  or  otherwife,.  the  game  in  that  caie  is  not  lawful,. 

*  The  title  of  this  f^on,  in  the  Jrabk  veriioii,  is  fimplj'  RJaUy  fignifying  ^  ufe  of 
tny  mifljle  weapon  whaiever^ 

becaufe 
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becaufe  the  natural  condition  of  a  camel  is  that  of  tamenefs  and  at- 
tachment to  man. — If,  on  the  other  hand,  an  arrow  be  (hot  at  filb  or 
locufts,  and  hit  game,  fuch  game  is  lawful,  in  the  opinion  oi  Aboo 
Tooft^y  according  to  one  tradition,  inafmuch  as  it  isgasne;  but  accord- 
ing to  another  tradition  it  is  unlawful;  becaufe  hunting  is  equivalent 
to  the  performance  of  Zabbaby  which  is  not  requifite  with  refpe£t  ta 
fiflies  and  locufts. 

iFaperlbn,  hearing  a  noife,  and  imagining  it  to  be  that  of  a  man,  *   -' 

fhould  in  confequence  fhoot  an  arrow,  and  kill  game,  and  it  be  after- 
wards difcovered  that  the  noife  proceeded  from  the  game,  in  that 
cafe  the  game  fo  killed  is  lawful;  becaufe,  when  it  aftually  proves 
to  be  gamef  the  imagination  of  the  perfon  who  Ihoots  is  of  no  con- 
fequence. 

.         .-       ■  ■-''■. 

If  a  hunter,  upon  fhooting  his  arrow,  repeat  the  invocation,  and  l»wuai»M 

the  arrow  wound  and  kill  the  game,  it  is  lawful  to  eat  it ;   becaufe  ^  the  inftant 

the  fhooting  of  an  arrow  along  with  the  invocation,  and  the  wounding  ^?^"^*' 

of  the  animal,  is  equivalent  to  the  performance  of  Zabbah. '  Never-  animal  be 

thelefs,  if  the  animal  be  taken  alive,  it  is  incumbent  to  flay  it  by  2'«^-  itmuftftiiibe 

hab,  as  has  been  already  fet  forth  in  the  firft  fcaion.  \^^^'^' 

If  an  arrow  Kit  game,  and  the  game  fly  away  with  the  arrow  ^"^  . 
until  it  difappear,  and  the  hunter  go  in  fearchof  it,  and  find  it  d'ead,  and  after- 
it  is  in  that, cafe  lawful  to  eat  it.     \U  on  the  contrary,  he  fhould  not  ^^^^ 
follow  or  so  in  fearch  of  it,  and  afterwards  happen  to  find  it  dead,  it  is  perfon  who 

uiotjUlawiul; 

not  in  that  cafe  lawful ;  becaufe  it  is  related  that  the  prophet  held  it 
abominable  to  eat  that  game  which  difappeared  from  the  light  of  the 
bowman ;  and  alfo,  becaufe  there  is  a  poffibility  that  it  may  have  died. 
from  fomc  other  caufe. 

If  the  hunter  above  mentioned  find  another  wound  in  the  game  nnleAbctiieii 
befidcs  that  of  his  arrow,,  it  is  not  lawful  to  cat  it,,  notwithflanding  he  J^^^ 

may  "p«>>ft 
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may  fiave  continued  in  the  fearch  of  it  until  he  found  it;  becaufe  in 
this  cafe  two  caufes  are  conjoined,— one  of  illegality,  namely,  the 
other  wound, -^and  one  of  legality,  namely,  the  wound  of  his  arrow  j 
and  it  is  the  eftablifhed  cuftom  to  give  the  preference  to  the  c^uie  of 
illegality.  Moreover,  caution  is  eafily  obferved  in  this  cafe,  as  it  is 
an  uncommon  one.  All  that  has  been  above  recited  relates  to  the  fhoot- 
ing  of  an  arrow ;  but  it  is  equally  applicable  throughout  to  the  letting 
flip  of  a  do£t  or  fo  forth. 


Gunewhich,         If  a  perfon  flioot  at  game  with  an  arrow,  and  hit  it,  and  it  fall 

ftiis  into  wa-  into  water,  or  upon  the  roof  of  a  houfe,  or  feme  other  eminence, 

Mv  buiilline    ^"^  afterwards  upon  the  ground,  it  is  not  lawful  to  eat  it ;  becaufe 

icc.  before  it  (he  animal  is  in  this  cafe  a  Mootra^ea^  the  eating  of  which  is  pro- 

reachei  the 

groond,  is      hibited  in  the  Koran  ;  and  alfo,  becaufe  there  is  a  fufpicion  that  the 

"  death  may  have  been  occafioned  by  the  water,  or  by  the  fall  from  the 

eminence,  and  not  by  the  wound  *. 

RuU  with  If  a  water-fowl  be  wounded,  and  the  member  wounded  be  not 

«w«r-fowl.     a  part  under  water,  it  is  lawful,— whereas,  if  it  be  a  part  under  water, 

it  is  not  lawful,  in  the  fame  manner  as  a  land  bird,  which  being 

wounded  falls  into  water. 


Ganie  flaia  Game  hit  [ftunned]  by  an  arrow  without  a  ftarp  point  is  unlawful,, 

without"*'  as  it  is  fo  recorded  in  the  traditions.  It  is  to  be  obierved,  moreover, 
wwr^,  i»not  that  the  u;o««£^M^  of  game' is  a  condition  of  its  legality;    becaufe  a 

Zabhah  Iztir^ee  cannot  otherwife  be  eilabliihed,— as  has  been  already 

mentioned-):. 

*  Amidft  fuch  a  mals  of  frivolous  abfurdity,  the  tranflator  thinks  it  uiUiecdlary  to  off« 
stf  apology  for  the  omiffion,  in  this  place,  of  a  long  dilcuffion  fiill  man  futile  ihan  iof 
thing  which  has  gone  before. 

t  From  this,  and  various  preceding  pafiages,  it  appears  that  it  is  requiftte  to  A-aw  blttd 
in  order  to  the  rendering  game  lawful. 

3  Game 
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Game  killed  by  a  bullet  from  a  crofs-bow  is  not  lawful,  as  this 
sniffile  does  not  wound}  and  is  therefore  like  a  blunt  arrow.  A  fioncy 
alio,  is  futgcd  to  the  fame  rule,  as  it  does  not  wound; — and  game 
is  alfo  unlawful  vyhen  killed  by  a  great  heavy  ftone,  not  with  ftauding 
it  be  iharp ;  becaufe  there  is  a  probability  that  the  game  may  have  died 
from  the  weight  of  the  ftone,  and  not  from  the  Iharpnefs  of  it.  If, 
however,  the  ftone  be  fharp,  and  not  weighty,  the  game  killed  by  it 
is  lawful,  as  it  is  then  certain  that  it  muil  have  died  in  confequence  of 
a  woundiKxa.  it. 

Game  killed  by  a  fmall  pebble  ftone,  and  of  which  no  part  has 
been  cut  by  the  ftone,  is  not  lawful,  becaufe  in  this  cafe  the  game 
is  brulfid  and  not  wounded.  If,  alfo,  game  be  beaten  by  a  ftick  or 
piece  of  wood  until  it  die,  it  is  not  lawful,  as  the  death  is  then  oc- 
cafioncd  by  the  weight  of  the  flick  or  piece  of  wood,  and  not  by  any 
vjound:  yet  if,  in  this  cafe,  the  ftick  or  piece  of  wood,  becaufe  of 
their  ftiarpncfs,  occafion  a  wound,  there  is  no  impropriety  in  eating 
the  game,  as  the  ftick  and  piece  of  wood  are  then  equivalent  to  a 
fword  and  fpear.  The  general  rule,  in  ihort,  in  thefe  cafes,  is  that 
when  it  is  known  with  certainty  that  the  death  of  the  game  was  oc- 
cafioned  hy  a.  wound,  it  is  lawful  food;  but  unlawful  where  the  death 
is  known  with  certainty  to  have  been  occafioncd-  by  a  hruife,  and  not 
A  wound;  and  that,  in  cafe  of  the  exiftence  of  a  doubt,  (that  is, 
where  it  is  not  certainly  known  whether  the  death  was  occafioned  by 
a  bruife  or  by  a  wound,)  it  is  then  alfo  unlawful,  from  a  principle  of 
caution. 

If  a  perfon  throw  a  fword  or  a  knife  at  game,  and  the  game  be 
ftruck  by  the  handle  of  the  fword,  or  the  back  of  the  knife,  it  is  not 
lawful^  whereas  if  ftruck  by  the  edge,  and  wounded,  it  is  lawful. 
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Cafe  of  cut-         Jjt  a  perfon  cut  ofF  the  head  of  a  goat,  it  is  lawful  to  eat  it,  as  the 

iw&  of  an*    jugular  veins  have  been  cut  through ;  but  it  is  nevertheless  abotninaUe. 

■''^°^'  If,  however,  a  perfon  perform  this  aftion  by  beginning  with  the  fpine, 

ib  as  to  occalion  the  death  of  the  animal  before  the  jugular  veins  be 

cut,  it  is  not  lawful:  but  it  is  lawful  if  the  animal  do  not  die  until 

a/ter  the  jugular  veins  are  cut. 

AMMgiaii,Aa'  Game  killed  by  a  iWa^M«,  anapoftate,  or  a  worfhipper  of  images, 
Ija^w'^"  *^  ^°^  lawful,  becaufe  they  are  not  allowed  to  perform  ZabBab,  (as 
not  qualified  j,jg  bgen  already  explained  in  treating  of  that  fubjcil,)  and  Zabbab  is 
a  condition  of  the  legality  of  game.  It  is  otherwife  with  refpeft  to  a 
Cbrijiian  or  a  Jew^  becaufe,  as  their  performance  of  a  Zahbah  Ikbti^ee 
is  lawful,  it  follows  that  their  performance  of  a2raJi&(7j6 /z//rirw  muft 
alfo  be  lawful. 

CafeofMine  If  a  perftm  ihoot  an  arrow  at  game,  and  hit  it,  without  rendering 
w"perfon/  *'  fo  Weak  as  to  prevent  it  from  running,  and  in  that  ftate  another 
udthenflain  perfon  ftoot  at  it,  and  kill  it,  the  game  is  the  property  of  the  fccood 
hunter,  becaufe  he  was  the  peribn  who  took  it,  and  the  prophet  has 
faid,  **  Game  belongs  to  him  wbo  takes  it "  If,  on  the  contrary,  the 
firft  honter  render  it  too  weak  to  run,  and  another  perjbn  then  kifl  it, 
it  is  in  that  cafe  the  property  of  the  firft  hunter.  Neverthclels,  be 
muft  abftain  fri>m  eating  it,  as  there  is  a  probability  that  it  may  have 
^ed  itt  confequence  of  the  fecond  wound ;  and  as  it  had  not  the 
power  of  running  after  ihe  firft  wqund,  it  ought  to  have  been  flain  by 
a  Zabbab  lAbti^ree,  no  r-egard  being,  in  fuch  an  inftance,  paid  to  the 
Zabbab  IstirdreCt  in  oppofition  to  the  former  cafe. — This  jH-ohibition, 
however,  agjunft  eating  the  game,  proceeds  on  the  fuppofition  of  its 
being  in  fuch  a  condition  as  to  induce  us  to  believe  the  continuance 
of  its  exigence  poffible ;  fince  under  thefe  circumftances  its  death  is 
Tcfcrred  to  the  fecond  fliot :  but  if  the  firft  wound  be  fuch  as  to 
-iTcnder  the  continuance  of  its  exigence  Impoffible,  (as  if  it  Have  as 

little 


d  by  Google 


bookxlvh,  hunting. 

little  life  in  it  as  an  animal  with'  its  tliroat  cut,  having*  For  in- 
Jkocc,  had  its  head  cut  off,)  in  that  cafe  it  is  lawful  to  cat  it,  as 
its  detth  is  not  then  referred  to  the  fecond  fhot,  it  being  at  that 
period  in  a  ftate  equivalent  to  annihilation.  If,  however,  the  firft 
wound  be  fudi  as  to  render  the  furvival  of  the  game  impoflible,  and 
there  neverthclefs  be  more  life  in  it  than  in  an  animal  with  its  throat 
cut,  (as  if,  for  inftance,  it  be  capable  of  living  one  day^  in  that  cafe, 
accor<tng<o  Ahw  Toofrf,  it  is  not  rendered  unlawful  by  the  fecond 
fhot,  becaufe  fuch  a  degree  erf"  life  (in  his  opinion)  is  of  no  effeft;  but 
according  to  Mobatimed  it  is  unlawful,  as  fuch  a  degree  of  life  (in  his 
ofuttion)  is  t^ef^^ 

Idthe  foregoing  cafe,  the  fecond  hunter  is  refponfible  to  the  firft 
for  the  value  which  the  game  bears  after  receiving  the  firft  wound  \ 
"becaufe  he  [the  fecond  hunter]  has  deftroyed  game  the  property  of  the 
firft 'huifter,  (who  became  the  proprietor  of  it  in  confequence  of  his  - 
wounding  it,  and  thereby  incapacitating  it  from  running;)  and  tbc 
game  is,  by  fuch  wound,  rendered  defeiiive ;  and  in  all  cafes  oi  re- 
ipoafibiiity  for  deftradtion  of  property  a  regard  is  paid  to  the  time 
d£  the  deftrudion.  The  compiler  of  the  Heddya  remarks  that  ia  -thi^ 
cafe  there  is  a  diftin&ion ; — ^in  other  words,  refponlibility  taker  plate 
where  it  is  known  that  the  game  in  queftion  died  in  confequence 
of  the  iecond  wound;  (that  is,  where  the  wound  of  the  firft  hunter 
;was  fuch  that  the  animal  lived  after  it, — and  the  wound  of  the  fecond 
.  huotcf  fuch  as  to  deftroy  the  exiftence ;)  and  the  ieoond  hunter  is 
accordingly  refponfitde  fot  the  value  of  the  game,  in  its  wotutded  axkit. 
jk/eSriUt  not  m  its  uttwouuckd  and  perfiH  ftate ;  la  the  £ime  maon^ 
^  where  a  perfbn  kills  the  fti^k  flave  of  another.  If,  however,  it  be 
known  that  the  game  died  in  confequence  of  Ha^jirji  wound,  or  if  it 
be  uncertain  of  which  wound  it  died,  Mohammed  has  fud,  in  the 
Zeeadkty  that  it  is  incumbent  upon  the  fecond  hunter,  firft  to  pay  a 
compen£ition  for  the  damage  he  may  have  occafioncd  to  the  game  \sf 
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the  wound ;  aiid,  Tecondly,  to  pay  a  compenfation  for  half  the  value 
which  the  game  bore  after  receiving  both  wounds  ;  and,  thirdly,  to 
pay  a  compenfatiou  of  half  the  value  of  the  fiefh.  The  rcafon  for  the 
firll  compenfation  is  that  the  fecond  hunter,  having  occafioned  a 
damage  to  an  animal  which  was  the  property  of  another,  is  bound,, 
in  the  firft  inftance,  to  make  good  the  amount  of  that  damage.  The 
reafon  for  the  fecond  compenfation  is  that,  as  the  animal  died  oi  both 
wounds,  the  fecond  wound  muft  have  been  the  immediate  caufe  of  its 
deAru£iion ;  and  as  it  was  at  that  time  the  property  of  another  pcrfbn, 
it  is  incumbent  upon  him  to  make  a  compenfation  for  ^i^the  value 
which  it  bore  after  receiving  both  wounds,  as  the  firft  wound  did" 
not  proceed  from  him.  (With  refpeft  to  the  damage  occafioncd  by 
the  fecond  wound,  having  paid  it  tiefore,  he  is  not  required  to  pay  it 
again.)  The  reafon  for  the  third  compenfation  is  that,  as  the  game, 
after  receiving  the  firft  wound,  was  in  fuch  a  ftate  as  to  have  rendered 
It  lawful  by  a  Zabbah  Ikhti^ree,  if  it  had  not  received  the  fecond 
wound,  it  follows  that  the  fecond  hunter,  in  confequence  of  the 
fecond  wound,  did  render  unlawful  half  of  the  flefti  with  refpeift  to 
the  firft  hunter.  He  is  only  required,  however,  to  pay  a  compenfa- 
tion for  one  halfot  the  flefti,  as  he  paid  the  other  half  before,  iuaf- 
much  as  he  pmd  half  the  value,  which  included  the  flefti. 


Cafeofgam*         If,  inftcad  of  Pwo  perfons  fhooting  the  game,  o«f  perfon  flioof 
and  Then' '  ^'^  famc  game  twice.,  the  law  is  then  the  fame  with  refped  to  the 

iiUiJhjt}>e    illegality  erf  the  game  as  when  it  receives  two  wounds- from  two  dif- 

(arae  perfon.  o       v  o 

ferent  perfons ;— this  being  fimilar  to  where  a  perfon,  having  ftiot 
game  upon  any  eminence,  and  rendered  it  weak  and  feeble,  afterwards 
ihoots  it  a  fecond  time,  and  brings  it  to  the  groxind, — in  which  cafe 
the  game  fo  killed  is  unlawful,  inafmuch  as  the  fecond  wound  is  the. 
•    caufe  of  illegality ;  and  fo  alfo  in  the  cafe  in  queftion. 
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The  hunting  of  every  fpccics  of  animal  is  lawful,  whether  they  All  tnimab 
be  fit  for  eating  or  other  wife ;  becaufe  the  legality  t^  hunting  has  been  huotei. 
abiblutely  declared  in  the  Kokan  without  reftridting  it  to  animals  fit 
to  eat.  Another  rcafon  is,  that  the  hunting  of  animals  not  fit  for  eat- 
ing may  proceed  either  from  a  defire  to  obtain  their  Ikin,  their  wool, 
or  their  feathers,  or  from  a  wifh  to  exterminate  them  on  account 
of  their  being  nufchievous  or  hurtful;  and  all  thefe  motives  are 
iaudable. 
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BOOK      XLVIII. 
Of   RAHN,    or    FAWNS; 


Chap.   I.     Introduaory. 

Chap.  II.     Of  Things  capable  of  being  pawned;  and  of  Things. for 
which  Pledges  may  be  taken. 

Chap.  in.   Of  Pledges  placed  in  the  Hands  of  a  trufitt. 

Chap.  IV.  Of  the  Power  over  Pawns;  and  of  Ofiences  committed 
Irf  or  «/off  them. 
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CHAP.      I. 


"DAHN  literally  Hgnifies  to  detaio  a  thing  on  any  account  what-  DefimdoB  rf 

ever.  In  the  language  of  the  law  it  means  the  detention  of  a  **^' 
thing  on  account  of  a  claim  which  may  be  anfwered  by  means  of  that 
thing ;  as  in  the  cafe  of  debt.— This  praftice  is  lawful,  and  ordained ; 
for  the  word  of  God,  in  the  Korak,  fays,  **  Give  and  receive 
•*  pledges;"— and  it  is  alfo  related,  that  the  prophet,  in  a  bargain 
made  with  a  Jew  for  grain,  gave  his  coat  of  mail  in  pledge  for  the 
payment.- Befides,  all  the  doilors  have  concurred  in  deeming  pawn 
legal;  and  it  is,  moreover,  an  obligatory  engagement,  and  confe- 
qixently  lawiiil,  in  the  fame  manner  as  bmL 

Contracts  of  pawn  are  eflabliihed  by  declaration  and  acceptance,  Pawa  ii 
and  are  rendered  perfed  and  complete  by  taking  poffeflion  of  the  \,y  deci«f- 

kdon  and  ac* 
cepunce;Md 


pledge.— Several  of  the  learned  have  laid  that  the  contra£t  is  complete 
immediately  upon  the  declaration ;  for  as  it  is  a  deed  purely  volun-  confinned  hj 
fary,  it  therefore  obtains  its  completion  from  the  voluntary  agent  the  pledge, 
alone;  as  in  cafes  of  gift  and  alms.  The  ieizin  of  the  pledge 
is,  neverthelefs,  abfolutely  requifite  to  the  pbligation  of  the  deed,  as 
Ihall  be  fliewn  in  its  proper  place.  MdliA  has  faid  that  a  contract  of 
pawn  become  valid  and  binding  immediately  upon  the  concurrence  of 
the  parties;  becaufe  they  relate  to  the  property  of  both,  and  are  con- 
sequently limila'r  to  fale. — One  of  the  arguinents  advanced  by  our 
doctors  is,  the  text  of  the  Koran,  as  above  quoted ;  and  another  ar- 
gumcnt  is,  that  as  the  ^&.  of  pledging  is  ^mkXj  voluntary  ^  (whence  it 
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is  that  there  is  no  compulfion  on  the  pawner  towards  the  a£l,}  it  muft 
therefore  be  effedlually  concluded,  in  the  lame  manner  as  in  the  cafe 
of  legacies ; — and  a  contra^  of  pawn  can  only  be  efFeftually  con- 
cluded by  the  feizin,  in  the  fame  manner  as  a  legacy  is  efFeftually  con- 
cluded by  the  teftator  dying  without  having  receded  from  his  bequeft. 
It  is  to  be  obferved,  that  if  the  depolitor  relinqui/h  the  pledge  to  the 
pawnee,  his  fo  doing  is  equivalent  to  an  acceptance;  in  other  words, 
his  not  obftruifting  the  pawnee  from  taking  poffefiion  of  the  pledge  is 
equivalent  to  his  actually  inverting  him  with  thg  pofleffion,  and  is  a 
fufficient  proof  of  his  having  fo  done.  This  is  recorded  in  thcZdhir 
Kawdyet ;  and  the  reafon  of  it  is,  that  as  the  feizin  of  ihe  pledge  is 
fan£tioned  in  virtue  of  the  agreement,  it  therefore  refembles  the  feizin 
of  a  thing  fold.  It  is  recorded  from  jiboo  Too/of y  that  the  feizin  of  a 
moveable  pledge  can  only  be  accompliftied  by  the  laying  hold  of,  and 
removing  it,  not  by  the  pawner's  merely  relinquifliing  it,  as  above 
■mentioned;  for  the  feizin  of  a  pledge  is  an  occafion.of  refiwnfibility 
from  the  firfi,  in  the ,  fame  manner  as  ufurpation.  The  formej  is, 
however,  the  better  opinionC 

.Upon  the      _     UpoN  a  perion  receiving  a  pledge  which  is  diftingulflied  and  de- 

rSdagpof-      fined,  (that  is,  unmixed  and  disjoined  from  the  property  of  the  depo- 

SdJI^?*t&    ^^°''»-)  ^^  acceptance  being  then  afcertained,  the  contraft  is  com- 

contraab^    pletcd,   and  jconfequently  landing.      (Until,   however,   the  feizia 

Jog, '  aftually  take  place,  the  pawner  is  at  full  liberty  either  to  adhere  to, 

*r  recede  from  the  agreement,  as  the  validity  of  it  refts  entirely  upoa 

the  feizin,  without  which  the  end  and  intention  of  a  pledge  cannot  be 

ADd  he  [the     anfwered.)      Upon  the  pledge,    therefore,    being  delivered  to  the 

TJf^n^^'"      pawnee,  and  his  taking  poffeflion  of  the  fame,  he  becomes  anfwcrable 

jbrthepiedge,  jn  Cafe  of  its  being  deftroyed  in  his  hands.     Shrfe'i  maintains  that  a 

pledge  being  a  truft  in  the  hands  of  the  .pawnee,  if  it  be  deftroyed  in 

his  poileflion  Hill  he  docs  not  on  that  account  forfeit  his  due;  becaufe 

it  is  recorded  in  the  traditions,  that  "  no  pledge  Jhall  he  Sjlrained 

"  for  debt.,    and  the  pawner  Jhall  be  liable  for  all  rijks"  meaning, 

7  (according 
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(iccordlag  to  Siaffi,)  that  if  the  pledge  be  deftroyed,  ftill  the  debt  is 
not  annulled  on  account  of  any  refponfibility  arifing  therefrom ; — and 
further,  b«:aufe  a  pledge  being  merely  a  teftimonyy  the  lofs  of  it  does 
not  annul  the  debt,  feeing  that  a  debt  flill  exiflis  after  the  lofs  even  of 
a  written  bondi  the  j-eafon  of  which  is,  thgt  the  ufe  of  taking  fuch  a 
teftimony  is  to  add  greater  fecurity  to  the  pawnee's  debt ;  and  there- 
fore if,  from  the  decay  or  deftruftion  of  the  pawn  or  teftimony,  the 
debt  of  the  pawnee  were  cancelled,  it  would  be  oppofite  to  the  fpirit 
of  the  agreement,  fince  it  would  admit  a  poflibility  of  the  pawnee's 
right  becoming  extinguiHied,  a  thing  repugnant  to  confervaUon  and 
fecurity.  The  arguments  of  our  doftors  upon  this  point  arc  twofold.— 
First,  a  tradition  of  the  prophet,  who  once  decreed  the  claim  of  a 
pawnee  to  be  annulled,  on  account  of  the  death  of  a  horfe  which  he 
had  in  a  pledge ;  (although,  indeed,  feveral  of  the  learned,  in  their 
comments  on  this  tradition,  have  remarked,  that  it  was  made  at  a . 
time  when  the  value  (rf  the  horfe  could  not  be  afcertained.) — 
Secondly,  all  the  companions  of  the  prophet,  and  their  followers,. 
have  declared  a- pledge  to  be  a  fubje^  of  refponfibility ;  that  is  to  iay, 
that  if  it  decay  in  the  hands  of  the  pawnee,  he  fuftains  the  lofs. — - 
With  refpe£t,  moreover,  to  the  aflertion  of  J'lS^lr,  that  **  a  pledge 
'*  is  a  truft,"  it  is  inadmiflible,  as  being  m  direct  contradi^ion  tp  the 
concurrent  opinion  of  the  companions  above-mentioned.  With  re- 
fpe£l:,  alio,  to  the  tradition  adduced  by  him  as  an  argument,  the  real 
meaning  of  it  is,  **  that  a  pledge  cannot  be  completely  feized,  ib  as  to 
•*  render  it  the  abfolute  property  of  the  pawnee,  in  the  room  of  his  other 
"  claim,"  an  explication  which  Koerokhee  has  tranfmitted  to  us,  as  de- 
Bvered  by  former  lages. — As,  moreover,  the  pawnee  is  entitledto  take 
pofleffion  of  the  pledge  as  a  fecurity  for  his  claim,,  and  to  detain  it, 
(for  Rainy  in  its-literal  fenfe,  fignifies  detention,)  it  neceflarily  fol- 
lows that  a  pledge  is  not  a  truft. — In  Ihort,  in  the  opinion  of  which  he  is 
our  doiftors,  a  cpntra-ft  of  pawn  requires  that  the  pledge  be  continu-  d"taln*^un°ii 
ally  detained  in  the  hands  of  the  pawnee  in  lieu  of  his  debt,  in  this  •»  receive 

way, 
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■  payment  of    'Way,  that  it  remain  in  his  pofieflion  as  a  fecurity  for  the  fui61raent  of 
*****         his  claim,; — whereas,    in  the  opinion  of  Sbi^ei,   the  claim  of  the 
pawnee  is  connected  with  xhe  fuf>ftattce  of  the  pledge,  as  ^fatitfaiiwt 
for  his  claim, — in  this  way,  that  he  may  fell  it,  and  thereby  obtain  a 
difcharge,— it  being  until  fuch  fale  a  trud  repofed  in  him,  and  the 
^operty  of  the  depofitor  ; — and  agreeably  Xo  thefe  different  tenets 
feveral  cafes  occur  cancermng  which  there  is  a  difagreemcnt  bet-weea 
whliOTit  ad-     our  doctors  andS^afe'i: — for  inftance,~if  the  pawner  be  deftrous  <rf" 
piiwoertoanT  resuming  his  pledge  for  a  fliort  time,  that  he  may  enjoy  the  ufe  of  it, 
ufeofit.         (j^  in  the  cafe  of  taking  milk  from  a  cow,  or  fo  forth,)  he  is  not  {9 
allowed,   according  to  our  do.£tors,   unlefs  by  the  confent  of  the 
pawnee,  as  the  objeft  of  the  agreement  of  pawn  (namely,  a  cot^amt 
fQJjeffim)  would  by  that  means  be  entirely  defeated, — whereas,  ac- 
cording to  Shrfeij  a  pawner  may  even  forcibly  take  back  his  fledge 
for  a  temporary  enjoyment  of  the  ufe,  nor  can  he  be  prevented  from 
this ;  becaufe  (in  his  opinion)  a  pledge  may  be  fold  conformaUy  to 
the  nature  of  the  agreement;   and  the  refumption  of  it  towards 
.an  enjoyment  of  the  ufufru£t  cannot  be  considered  as  a  fubver&m 
thereof. — (More  cafe?  of  this  kind  ihall  be  exhibited  in  the  ifequel.) 


Tbe  debt  to  A  coHTR  ACT  of  pawn  is  not  v4id  unlefs  oppofed  to  a  debt  due  at 

pawn  is  op-    riaat  time;  for  the  end  of  fuch  contraft  is  to  eftablifh  pofleffion  in  order 
Sft^^du^  ^°  '^®  aitmnittg  ^  payment  %  and  the  obtairti/tg  of  peyment  prefuppofcs 
-anobligation  of  jdebt. 

The  K&m-  A  PLEDGE  IS  infurcd  in  the  pofleflion  of  ttie  pawnee  *  to  whatever 

^"""kd        ^  *^^  fmalleft  amount,— the  debt  of  the  pawnee,  or  the  value  the 

extend»io  the  pledge  bote  at  the  time  of  its  being  depofited.     Thus  if  a  pledge  equi- 

.valent  to  the  amount  of  the  debt  perifli  in  the  pawnee's  hands,  his 

•  In  other  words,  "  Tht  pawntt  .is  rtfptn^lefor.tt" 

•  claim 
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claim  is  Tendered  void,  and  he  thereby,  as  it  were,  obtuns  a  com-  d«btM»iiigto 
pictc  pa^nenL  If,  on  the  contrary,  the  value  of  the  i^edge  exceed 
•the  amount  of  the  debt,  the  excefs  is  in  that  cafe  confidered  as  a  tru^^ 
and  the  whole  of  the  pawnee's  claim  is  annulled,  on  account  of  the 
decay  of  that  part  of  the  pledge  which  is  equivalent  to  the  amount 
thereof;  and  the  remainder  [the  excefs,]  as  being  held  in  truft,  is 
not  liable  to  be  compenfated  for,  and  confequently  the  pawner  fuftains 
the  lo&  of  it.  If,  on  the  other  hand,  the  value  of  the  pledge  be  /efs 
than  the  debt,  the  pawnee  forfeits  that  part  of  his  claim  only  which  is 
equal  to  the  value  of  the  pledge,  and  the  balance,  or  excefs,  muft  be 
paid  to  him  by  the  pawner.  Ziffer  maintains  that  a  pledge  is  liaise  to 
be  compenfated  for  according  to  its  value ; — whence  if  a  pledge  of  the 
value  of  one  thoufand  five  hundred  Jirms  at  the  time  of  delivery  b9  de- 
ftroyed,  and  the  debt  of  the  pawnee  be  one  thoufand  Jirms,  the 
pawner  has  a  claim  upon  the  pawnee  for  the  difference,  namely,  five 
hundred  Jirms, — His  arguments  upon  this  point  are  twofold. — First, 
a  faying  oiAlee^  '*  'The  pawner  and  pawnee  Jhali  mutually  reftore  to 
**  each  other  the  excefs ,  whether  the  pledge  exceed  in  value  the  de&t^  or 
•*  the  debt  the  pledge" — Secondj,y,  the  amount  in  which  the  pledgb 
exceeds  the  debt  being  (as  well  as  the  fum  equivalent  to  the  debt) 
given  in  pledge,  the  ^xcefs  is  of  confequence  a  fubjeft  of  refponfibility 
as  much  as  that  part  which  is  equivalent  to  the  debt.  Hence,  when 
the  debt  is  annulled,  a  reilitution  muil  be  made  of  the  furplus.  Tho 
opinion  of  our  doctors  upon  this  fubjedl  is  adopted  from  Omar  Farooi, 
aad\dbdoolla-I6n  Majhod,  They,  moreover,  argue,  that  as  the 
|i|edge  was  taken  poffeffion  of  purely  for  the  purpofe  of  obtaining 
payment  it  is  therefore  a  fubjed  of  refponfibility  only  in  that  degree  of 
value  from  which  the  payment  of  the  debt  might  have  been  made,  as 
in  the  cafe  gf  a  rW  payment,  the  furplus  being  pawned  merely  frow. 
neceflity,  (as  it  was  impofl!ible  to  have  pawned  the  exa£i  value  of  the 
debt,)  and  therefore  not  demanding  rcftitution. — With  refpeft,  alio, 
to  the  laying  o(  Alefy  (as  quoted  by  Ziffer^  the  meaning  of  it  is,  that 
Vol.  rV.  C  c  the 
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the  parties  ihall  mutually  return  the  excels,  ia  cale  o^  fak,  (chat  is  te 
.    fay,  if  the  pawner  feii  the  pledge,)  not  in  caJc  of  ^iefiruSimt  for 
he  has  elfewhere  declared  the  furplus  to  be  held  by  the  pawnee 
in  trufi. 

The  pawnee  It  IS  lawful  for  the  rcccivef  of  a  pledge  to  make  a  demand  of  his 

""7''™"''   debt,  and  even  to  imprilbn  the  pawner  in  cafe  of  refufal;  becanfe  the 
his  debt,  «nd  claim  ftill  exifls  after  the  receipt  of  the  pledge,  which  is  not  confi* 

impriron  the      l        .  _  ,_,  ■,  ,  -  .  _ ,  ,_, 

.  pawner  in      dered  33  ^Juljilment,  but  merely  as  a  prefervaitve  of  it.     The  pawner, 

tomwy.""'     tlicrefbre,  is  not  prohibited  from  making  the  demand;   and  if  the 

circumftance  of  the  evafioiis  and  delays  of  the  pawner   be  made 

known  to  the  Kdzte,  he  muft  impriibn  him,  as  has  been  formeriy 

explained*. 

i%ii»KfAt«i.         Whenever  a  pawnee  demands  payment  of  his  debt,  it  is  requiltti 

bcfm^r**  that  the  iC^2r»  order  him  firft  to  produce  the  pledge;  becaufe  as  h6 

dii«ite^  poflfeflcfi  that  for  the  purpofe  of  obtaining  payment,  it  is  not  lawful  for 

pMg^i     "  Mm  to  take  his  due  at  the  fame  time  that  he  retains  pofleffion  of  the 

'  ...  .   ,    plolge,  which  he  holds  as  a  fecurity ;  fiiice  if,  in  fuch  cale,  the  f^dige 

were  to  penlh  in  Iris  hands,  a  double  payment  would  be  indliccff, 

which  Is  inadmiflible.     And  when  the  pawnee  ihall'  h«ve'  prbdbcel 

the  pledge,  the  Khxe  muft  order  the  depofitor  firft  to  ^fchar^dte 

debti  in  order  to  afccrtain  i\ia  pawnee* %  right,  in  the  fame  flpanncir  as 

the  right  of  the  pawner  is  afcertained,  to  the  end  that  both  -vnt^  'be 

ptdced  upon  an  equal  footing;    as  in  the  cafe  of  bargains','  -wbcrf 

the  ieller  having  produced  the  goods,  die  buyer  then  lays  dona  thf 

purchafe-money. 

but  if  he  Je-       Jf  the  pawnee  demand  payment  in  a  city  dili^rent  from  that  whc;rc^p 
ntent  m  %     ^hc  contrad^  6f  pawn  was  concluded,  and  the  pledge  be  ofifuchiA 

•  In  treating  of  tbt  Attiti  »ftbt  Kazii.    (See  Vol.  II.  p.  624.} 

nature 
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Dtturacas  neither  to.  require  charge  of  carriage  or  expeuce,  the  faoie  Jifi«nftiatt. 
roles :which  have  been  lud  down  in  other  cafes  hdd  good  in  this;  .a?  quired"to pro- 
ihfl  ^aoitSax  the  furrender  of  a  pledge  of  this  kind  being  entirely  Jm-i  ^^"^ "  ^^^* 
material  and  iiidifiereot,  the  do<aors  have  therefore  affigned  nq  parti-  done  without 
cular  rules  or  conditions  regarding  it.  If,  on  the  contrary,  the  pledge 
be-offqch  anatureas  to  require  carriage  and  charges  of  removal,  the 
pawnee  is  not  delired  to  produce  it ;  for  fuch  a  requifition  would  nepef- 
farily  oblige,  him  to  have  it  carried  from  place  to  place.  It  is,  more- 
over, incumbent  on  him  to  relinquifli  the  pledge  to  the  pawner,  and 
to  allow  him  to  refume  it ;  but  he  is  not  required  to  remove  it  from 
ooe  place  to  another,  as  that  would  be  a  lofs  to  hiiri  which  he  had,  not 
(tipulatcd.  -^     .    '[     '    '  . 


If  the  pawner  empower  the  truftee  •  to  fell  his  pledge,  and  he  The  piedee 
feli'lt;  accordingly,  either  for  ready  money  or  on  credit,  it  i^.^ful,  2!Sif^J^' 
4hc  power  of  the  pawner  to  fdl  it  bdng  indifputablc.   -  If*  thpr^for^,  ofrfcip^^iuij 
tbC'pawaee  afterwards  demand  payment,  he  is  not  deiired  to  p]!^^i^l;;^  iMquMWM 
<he  pfcdgc,  a«  that,  in  fuch  cafe,  is  not  in  his  power.— The  fame  ixt^e  ^^.^fSSj 
«lfe  bolite  where  the  pawnee,  at  the  inftance  of  the  pawner,  having  ^uiredtepro- 
£^:tlK  [dodge,  does  not  poflefs  himfelf  of  thepurphafe-mpney;  jfor 
ibsoi^A^KAiei  may  compel  the  pawner  to  diicharge  his  deb);,  ,^^Q\jt 
nlqwriBg.tlK  pawnee  to  produce  the  pledge,    which,   becaufe  ,pf 
iishvfiug  ^ew  fold  at  the  deiire  of  the  pawner,  hfts  become  convqrfed 
idt<>»!^ilN*^whierefore  the  pawner  himiclf  did,  as  it  were,  pa\vu  (be 
finri^afc-pKMiey,    (that  is,    the  debt.) — ^If,    oa  the  contrary,    th? 
p&wnec' ^fieis  btooiielf  of  the  purchaie-mmey,  he  muft  in  tha^caiii 


•  Arab.  J£li  meamjig  {literally)  an  afr^  pcxfim, — uie  in  whole  hands  the  parties 
mSdaafkfftt  thk  dK  jiledge  fluB  rctnoia  undl  it  be  redeemed.  The  traoflstor  fub- 
ftitEto  Ur-tcm  Wj^  tfvou^ut  this  book,  because  (abhou^  not  the  liteiaL  meanisg 
«f  J£l)  it  bcft  cxpreffei  the  fiude  of  the  author. 


C  c  a  -  be 
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be  required  to  produce  it  upon  demanding  his  debt ;  for  as  the  money 
k  a  commutation  for  the  pledge,  it  is  therefore  a  fubilitute  for  it.  It 
is  to  be  obferved,  however,  that  in  the  above  cafe  the  pawnee  has 
a  right  to  the  poffeffion  of  the  purchafe-money ;  for  as  he  himlelf 
made  the  fale,  the  rights  of  the  contraft  ccmfequently  appertain  to. 
him.. 

He  muftpro-         In  the  fame  manner  as  the  pawnee  is  required  to  produce  the  plcdge. 

ceiviog  It   "  when  he  Is  about  to  receive  payment  of  his  debt  in  full,  he  is  alfo  re- 

foriiaipay-     quij-ej  to  producc  it  when  he  receives  part  payment,  provided  the 

a»  in  cafe  of  a  term  ftipulated  be  expired ;  becaufe  his  thus  producing  it  can  be  of  no 

c^L"*     '   prejudice  to  him,  whiift  at  the  fame  lime  it  ferves  to  diffipate  any  ap* 

prehenfion  o£  the  lofs  of  the  pledge  which  may  have  arifen  in  the 

miiid  of  the  pawner.     The  pledge,  however,  is  not  to  be  reftored- 

until  a  complete  difcharge  be.made.     If,  alfo,  the  pledge  fliould  have 

beenyoWby  the  pawnee,  and  the  porchafe-moncy  taken -pofleflion  of 

by  him,  he  is  required  to  produce  fuch  purch^fe-money  upon  demand*- 

ing  payment  of  his  debt,  or  of  pari  q£  it  ^  in  the  fame  manner.as  heis 

re<iuired  to  produce  the  pledge  itfelf,.  in  cafe  of  its  being  extant,  as. 

the  purchafe-money  is  a  fubftitute-for  the  pledge.. 

If  a  perfon  fliould,  by  miiadventure,  kill  a  pawned  flave,  and  the 
magiftratedecreethe  value  of  fuch  flave  to  be  made  good  hythc/Ui/as. 
of  the  flayer  within  the  term  of  three  years,  the  pawner  raufl  not  be 
compelled  todifcharge  the  pawnee's  debt  until  he  [the  pawnee]  fltall 
have  produced  the  full  value  of  the  flave;  for,  in  this  cafe,  the  value 
is  a  fubftitute  for  the  flave  who  was  in  pawn;  and  it  is  confequently 
incumbent  on  the  pawnee  to  produce  the  whole  of  his  value,  in  the 
fame  manner  as  he  is  required  to  produce  the  whole  pledge  wliere'jt  is 
extant.  Here,  moreover,  the  pledge  has  nc^  become  converted  into 
value  by  any  aft  of  the  pawner; — whereas,  in  the  cafe  formerly  ftated, . 
(namely,  where  the  pawnee  fold  the  pledge  at  the  defirc  of  the 

pawner 
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pawner  without  f  oflfeffing  himfelf.of  the  purchaft  money,)  the  pledge 
was  converted  into  debt  by  the  a£l  of  the  pawner,  fince  he  invefted 
the  pawnee  with  a  power  of  difpofal.  There  is  confequently  an  cf- 
(entlal  difference  between  thefe  two  cafes ; — whence  it  is  that,  in  the 
prefent  instance,  it  is  incumbent  on  the  pawnee  to  produce  the  value 
received  for  the  fiave,  whereas,  in  the  former  cafe,  he  is  not  required 
to  produce  the  pledge,,  nor  yet  its  price,,  as  of  that  I^e  had  never  re- 
ceived pofleffion- 

If  the  pawner  deliver  the  pledge  into  the  hands  of  a  trujlee^  order-  Cafe*  in 
ing  him,  at  the  fame  time,  to  refign  it  in  charge  to  fome  one  elfe  „«  ^Quired 
than  the  pawnee,  and  he  accordingly  do  fo,  in  that  cafe  the  pawnee  wp™'»«'t' 
is  not  required  to  produce  the  pledge  upon  demanding  payment  of  his 
debt,  for  this  is  rendered  impoflible,  from  its  not  having  been  in- 
trufted  to  his-  care,  but  to  that  of  another. — If,  alio,  the  truftee, 
having  committed  the  pledge  into  the  hands  of  one  of  his  relations, 
fliould  then  abfcond,  and  the  perfon  to  whom  it  was  given  acknow- 
ledge, upon  its  being  demanded  from  him,  that  **  he  had  indeed  re- 
**  ceived  it.in  truft,  but  was  ignorant  of  the  real  proprietor,"  the 
pawner  may  be  compelled  to  difcharge  his  debt,  without  the  pawnee 
being  required  to  produce  the  pledge,,  as  he  had  never  received  it; — 
(and  the  fame  rule  alfo  holds,  where  the  truftee  ablconds,  carrying 
the  pledge  along  with  him,  without  its  being  known  whither  he  is 
gone.)T— If,  on  the  other  hand,  the  truftee  deny  the  goods  entrufted" 
to  him  to  be  a  pledge,  afferting  that  **  they  are  his  own  property," 
tiie  pawnee  cannot  take, any  thing  from  the  pawner  until  the  contrary 
be  proved ;  becaufe  the  denial  of  the  truftee  is  tantamount  to  a  deftruc- 
tion  of  the  pledge ;  and' when  a  pledge  is  deflxoyed,  the  pawnee  is - 
cohfidered  as  having  received  payment  of  his  debt, ,  after  which  he  is 
QO  longer,  at  liberty  to  claim.it.. 
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claiin  ibe 


If  the  pawner  demand  a  rcftitution  of  the  pledge  with  a  view  to 
iell  it,  and  thereby  pay  off  his  debt,  (till  it  is  not  inctmibent  on  the 
^^^^of'&it^  pawnee  ib  to  do,  as  the  contra£t  of  pawn  ret^uires  that  the  j^edgebe 
It  for  the  dir-  cofttinually  dettlined  in  the  hands  of  the  pawnee  until  fuch  time  as  ^is 
debt  be  paid. — If,  alfo,  the  pawner  difcharge  the  debt  in  ^t^  (k'Ai  k 
remains  with  the  pawnee  to  keep  poileliion  until  he  (hall  have  received 
payment  of  the  balance :  but  whenever  a  complete  payment  is  made, 
the  pawnee  muft  be  direded  to  reftore  the  pledge  to  the  pawner,  as 
the  obftacle  to  his  fo  dicing  no  longer  exifts,  the  claimant  having  ob> 
tained  his  dua 


The  pawnee 

QmB  reihm 
what  he  bu 
r?(34vodji>,. 

S«^die^ 

handj. 


If,  after  the  difcharge  of  the  debt,  the  pledge  fliould  be  deArqTcd 
with  the  pawnee,  he  niuft  return  the  money  He  received  in  payment ; 
for-as^  upon  the  pledge  perilling  in  the  hands  of  the  pawiwe,^  be  ap- 
pears to  have  received  payment  in  virtue  of  his  previous  foS^Suax-oi 
ct,  -he  tkerefbce  appears  to  have  taken  payment  twicCf  and  conTequent^y 
nuifi  return  what  he  has  received.  In  the  fame  manner,  if  the  pawner 
^nd.ipawnee  ihould,  by  mutual  confent,  dilTolve.  the  contra^  of 
pa>VJ>>  the  pawnee  mayj  neverthclefs,  keep  poflcfllon  of  the  pledgi; 
^titiliuch  time  as  he  xeceive  payment  of  his  debt,  or  exempt  thi; 
paiVvjiffl-  (herefroao. 


The-fiontna 
11  not  dif' 
Iblred  ontil 
the  pledged 
reftprcd. 


A  CONTRACT  of  pawn  is  not  rendered  void  until,  tlie.,p9^i}ff« 
rcftore  the  pledge  to  the  pawner,  according  to  the  prelcribed  mode  of 
aiufulmeot. 


irjMi  dfbt  U  iv  the  pledge  pcrifh  in  tke  hands  of  the  jiawnec^  4ft^.  |the,pa^ef 

Wih^^of  ^^^  "*  concert  diffolved  the  contract,  his  debt  is  in  that  ca^  fpp^ 
.the  irtcdfc.     &]«red  as  difcbarged,  provided  the  value  of  the  pledge  be^^^eqtja^,^ 
it,  the  agreement  being  fiiU  held  in  force. 
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It  is  not  lawful  for  the  pawnee  toenjoy,  in  any  fi^pe,  the-ufu-  J'l'.PJ*™' 
frv£fc  of  the  pledge.— If,  therefore,  a  Have  be  pawned,  the  pawnee  »>  „fi  hk' 
nuifl  not  employ  hira  in  forvice ;  if  a  houfe,  he  muft  not  dwell  in  it;  El'f's*' "J  ' 
and  if  clothes,  he  m,uft  not  wear  them; — for  the  right  of  the  pawnee 
is  in  Hae  foffejfmn.t  not  in  the  ufe. — Neither  is  a  pawnee.  ai|thori2ed  E.0 
iell  the  pledge,  unlefs-at  tbedefire  of  the  pawner. 

A  PAWNEE  is  not  permitted  to  let- out,  or  give  the  pltdge  tn  loao'j  ntaUmivt 
f(k  as  he  is  himfelf  prbhibited  from  enjoying  apy  ufc  of  it;  he  cowir  *•"**•**■ 
iequently  is  not  authorized  to  confer  the  power  of  enjoyment  upon 
another.    If,  therefore,  he  do  fo,  it  eftablifltes  a  tranfgreffion:  but  a 
tnmfg^rdScHi.  dbes  not  occaiion  a  diflblution  of  the  c<siti^£);,  ;     ^:  ,...,',  .  : 

A  PAWNEE  may  rither  watch  over  the  pledge  himfelf,  orKenmy  H«may««r- 
cFevblvcthe  care  of'its  prefervation  upon  his  wife,  child,  or  ferrantrj  c&ii«t»aiiy 
pfcr*ided  they  be  of  his  family.    If,  on  the  contrary,  he  commit  iho  of'"*  *»?>''y- 
care'  of  it,  or  refign  it  in  truft,  to  one  who  is  not  of  his  iamiiyvifes 
becomes  the  fecurity,,  and  the  perfon  to  whom  he  gaveit  th*  fecon^uy 
iecUrity.     Concerning  this,  however,  there  is  a  difference  o^  opinion 
between  Haneefa  and  his  two  difciples ;  for  he  does  hot  cdhlider  the 
other  perfon  to  be  a  Secondary  fccurity  ?  whereas  they  Have  dedAred* it 
to  be  in  the  option  of  the  pawner  to  make  whomfocver  he  may  p]eafe 
ffiH'fecbndary ftcurity.  ':      ■.,  i 

If  a  pawnee  commit  any  tranfgreffion  *  witK  refpea  to  the  pledge,  t/Ko  nm/-" 
he  muft  make  reparation  to.  the  whole  amount  of  the  value;  in  the  ^^toicht 
Stirte'  mannef  as  in  a  dafc  of  ufurpation ;  for  the  amount  in  wHich-  the  fo/^^^ 
Valtrebf  the  pledge  exceeds  the  debt  is.  a  truft;  and  a  tranfgreffion  y"**"--  .  Ij 
Witfi  rtlpefl:  to  a  truft,  renders  the  perfon  who  commit&  it  liable  to 
make  complete  reparation.  . 

*  Such  as  conrerting  it  to  hit  own  ufe,  &c. .  (as  prohibited  abbre.] 
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The  -^  of  If  a  perlbn  pledge  a  ring,  and  the  recriver  put  it  on  his  litUc 

finger,  and  it  be  afterwards  loft  or  deltroycd,  he  is  refponfible,  as  he 

has  tranfgrelTed-in  making  ufe  of  the  pledge  inftead  of  ufing  means  for 

its  prefervation ; — and,  in  this  cafe,  the  rieht  or  left  hand  is  indiffer- 
keeping  or  *  °.  ., 

wearing  it.  ent,.  there  being  no  uniform  cultom  of  wearmg  a  ring  invariably  upcm 
either. — If,  on  the,  contrary.,  the  pawnee  wear  the  ring  upon  any 
other  than  his  little  finger,  this'  is  not  confidered  as  an  enjoyment  of 
ufe,  but  as  a  means  of  prefervation,  as  it  is  contrary  to  the  cuftomary 
mode  of  wearing  a  ring. — So  Ukcwife,  if  the  pawnee  wear  a  flicet 
(which  he  has  received  in  pledge)  after  the  cuftomary  mode,  he  is 
refponfible  for  it;  whereas,  if  he  fpread  it  over  his  fhoulders,  he  is 
.not  refponfible.    . 

If  a  perfou  pawn  two  or  three  fwords,  and  the  pawnee  fling  them 
•over  his  fhoulder,  then,  provided  there  be  only  /wo,  he  becomes  re- 
fponfible for  their  value  in  cafe  of  their  lofs,  but  not  if  there  be/<6r«; 
.the  reafon  of  which  is,  that  amongft  warriors  it  is  a  frequent 
xuftora  to  flii^  two  fwords  on  their  flioulders  in  battle,  but  never  to 
.flin^  tbnee. 

If  a  perfbn  pawn  two  rings,  and  the  pawnee  put  them  both  on 
his  little  finger,  and  it  appear  that  he  was  accuftomed  to  adorn  himfelf 
in  this  manner,  he  is  liable  to  make  compenfation  in  cafe  they  be  by 
any  means  deftroyed ;  but  if  the  contrary  be  proved,  he  is  exempt 
from  any  refponfibility. 

TieatDe  ees  The  rent  of  the  houfe  wlierein  the  pledge  is  kept,  as  well  as  the 
tXcaw/tr-vaiitn  wages  of  the  keeper,  reft  upon  the  pawnee: — but  if  the  pledge  be  a 
pWgef  reft  living  animal,  and  require  a  keeper  and  maintenance,  the  expencc  of 
Jir««*Md  ^^^^  "^"^  ^  defrayed  by  the  pawner. — It  is  to  be  obferved  that  the 
thofe  of/a*,  wants  of  a  pledge  are  of  two  kinds ;  I.  fuch  as  are  requifite  towards 
t^pLvmr;  the  fiipport  of  the  pledge  and  the  continuance  of  its  exiftence ; — 
II.  fuch  as  may  be  ncceflary  towards  its  prefervation  or  fafety, 
8  whether 
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whether  whotiy  or  partly.  Now,  as  the  abfolute  property  of  the 
pledge  appertains  to  the  pawner,  the  expences  of  the  ferft  clafs  muft 
therefore  be  defrayed  by  him ;  and  as  he  has,  moreover,  a  property  in 
the  ufufruS  of  the  pledge,  its  fupport  and  tlie  continuance  of  its  ex- 
JAence  for  this  reafou  alfo  reA  upon  him,  being  an  expence  attendant 
-Upon  hk  property ; — in  the  iame  manner  as  holds  in  the  cafe  of  a  trufi. 
(Of  this  clafs  are  the  maintenance  of  a  j)ledge  in  meat  ai\d  drink,  in- 
rluding  wages  tQ_/&if/A^r<at,  and  fo  forth;  and  the  clothing  of  a  flave, 
the  wages  of  a  nurfe  for  the  child  of  a  pledge,  the  watering  of  a  garden, 
the  grafting  of  fig-trees,  the  collc£ling  of  fruits,  &c)  The  expences 
of  the  fecond  clafs,  on  the  contrary,  are  incumbent  on  the  pawnee ; 
becaufe  it  is  his  part  to  tktain  the  pledge ;  and  as  the  prefervation  of  it 
therefore  refts  upon  him,  he  is  confequently  to  defray  the  expence  of 
iii^h  prelervation.  (Of  the  fecond  clafs  is  the  hire  <^  the  keeper  of 
the  pledge ;  and  fo  likewife  the  rent  of  the  houfe  wherein  the  pledge 
OS  depofited,  whether  the  debt  occeed  or  fall  ihort  of  the  value  (^the 
pledge.)— All  that  is  here  advanced  is  according  to  the  Zdhir  Raw^et, 
it  is  recorded,  from  j^ieo  To^tgft  that  the  rent  of  the  houle  is  de- 
frayed by  the  pawner,  in  the  &me  manner  as  maintenance,  it  being 
4iis  duty  to  ufe  every  poffible  means  towards  fecuring  the  exiftence  of 
the  pledge :  but  vthat  a  ^di^  or  reward  f<x  reftoring  a  fugitive  flave, 
is  of  the  Jecond  clafs;  for  as  the  pawnee  is  necefiitated  to  ufe  every 
^flible  expedient  to  recover  the  pofleHion  of  the  flave,  the  reward,  as 
bckk%  connected  with  prefervation,  muft  be  defrayed  by  him.  Tliis, 
however,  holds  only  with  refpeA  to  fuch  pledges  as  do  not  exceed  the 
jimount  of  the  debt ;  for  where  the  value  of  the  pledge  exceeds  tho 
amount  of  the  dM)t,  the  pawnee  muft  not  be  taxed  with  the  paymeiut 
of  the  whole,  but  with  fuch  ftiare  of  it  only  as  Is  proportionate  to  the 
value  of  the  pledge ;  whilft  the  remaining  part,  in  proportion  to  the 
furplus,  falls  on  the  pawner;  for  the  excefs  not  being  held  by  the 
pawnee  in  pledgCy  but  in  trufl^  the  reftitution  of  the  flave,  in  regard 
to  the  excefs,  is,  as  it  were,  made  to  the  abfolute  owner,  to  whom, 
iherefore,  the  furplus  muft  be  charged. 

Vol.  IV.  bd  The 
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bat  that  in-         fjiE  expCHCC  of  htalms  the  wourtds,  of  curincr  the  diforders,  and" 

curred   by  .... 

fickntfi  or  by  of  pccunnry  expiations  for  the  crimes  of  pledges,  are  defrayed  by  the 
b^^Jfr^ed  p^"'"ce  and  pr-v.'iicr  proportiouably  to  the  amount  of  the  debt,  and  the; 
by  bcth,  exccfd  of  the  value  of  the  pledge  over  the  debt. 

y<w«aredc-  The  taxes  on  pledges  are  levied  frwn  the  pawner,  as  they  are- 
pTwnw.''        neccfiary  towards  the  fubfiftence  of  his  property. 

Tiihti  Ci'pon  The  tithe  from  the  revenue  of  titfte-lands  held  in  pawn,  pre- 

lavepKrLr-    ccdes  the  right  of  the  pawnee;  becaufc  it  is  conneded  with  both  the'  ■ 
riffhc'cf  Ac    /"kf^'^^^  ^n^l  the  property  of  the  pledge,  whereas  the  right  cf  the" 
pawnee.  pawnee  is  connected  with  ^a  property  of  it  only,  not  with  the  fuh' 

Jla7tce.^^tA\,  however,  the  contra»St  cf  pawn  is  not  invalidated  in  re- 
gard to  the  fum  remaining  after  the  payment  of  the  tithe,  as  the  obli- 
gation of  tithe  in  no  refj^xfl  irr-.pugns  the  pawner's  right  of  property. 
It  is  otherwife  where  an  undefined  part  of  a  pled'^e  proves  the  right  of 
another;  forin  that  cafe  the  contraft  becomes  null  with  refped  to  the 
remainder,  becaufe  this  Ihews  that  the  pledge  was  not  wholly  the 
pawner's  property.. 

jfejtHerparty         ^  either  party  defray  any  of  tlie  expences  incumbent  on  the  ether,- 

rl^'*I^l«  it  is  deemed  a  vcluntr.ry  a[id  gmtuitous  ad.     If,  on  the  co-itrary,  one 

.    w  ioci;:n;ient  of  them  fliou'd,  by  oiucrof  thciv-^zt^f,  fihira  duty  incumbent  on  the- 

he  'hai^no"'  Other,  hc  hf.r  in  thnt  cafe  a  claim  on  the  ot!:cr  fen-  fn  doing,  in  the  fame, 

thioi  uprn  manner  :  g  if  hc  ha-l  I'.onc  it  at  his  ir.fl:i-  -.tion :  for  the  K.'zee'i  iurirdic- 

Btm  on  tnat  _  .     _  ^  J 

account.  tion  IS  gs7:ernL  It  is  recorded,  frc;:ji  He.ucfji^  \h:X  no  cl..:m  can  be 
made  en  tiie  Ciher,'  nctv/'.thilrr.r.ding  t!-.e  cxpciice  be  Jtfravcd  by. 
order  cf '.he /i..'5ff,  nnkfs  hc  wcrcthsn  ::b;c:;t.  ylJo::T:'^^.if,  en  the 
ecntrary,.  h^s  fnid  th;a  a  clr.;m  is  valkl  in  both  cr.fci ;  Lh.!t ::,  whether- 
thc  other  w-crc  prefent  or  abfenti 
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CHAP.     II. 

Of  Things  capable  of   being  p.iwncd;    and  of  Things 
for  which  Pledges  may  be  taken. 

It  is  unlawful  to  pawn  aa  indefinite  part  of  any  thing.  Shcifei  main-  An  inM»;u 
tains  that  it  is  lawful.— On  behalf  of  our  do3:ora  two  reafons  are  urged,  article  canno 
First,  this  difagreeraent  arifes  frotn  the  diJcreiice  of  opinions  regard-  ^'^  pi^vntd. 
ing  the  objeft  of  pledges  ;  for  according  to  u. ,  pla'gcs  are  taken  to  be 
^Jetaiiied  with  a  view  to  obtain  payment  of  a  dc':)£,  which  cannot  be 
effcdcd  in  cafe  the  pledge  be  an  undefined  part  of  property ;  bccaufc  a 
ifizin  of  things  of  tl^at  nature  cnnnot  be  made,  a  real  feizin  being 
oiily  praiSlicable  with  refpe6b  to  things  which  are  defined  and  dif- 
tinoTiilhed  ; — whereas,  according  to  o/'^'tV,  the  objc<£t  of  pledges  is 
that  the  pawnee  may  fell  them  to  effect  a  difcharge  of  his  debt;,  and 
with  this  objed  pledges  of  the  nature  above  mentioned  are  not  in  any  ■ 
ihape  inconfiftent. — Secondly,  it  is  an  eflcntial  part  of  the  contract 
of  pawn,  that  the  pledge  be  conftantly  detained  in  the  hands  of  the 
pawnee  until  the  redemption  of  it  by  the  pawner;  a  condition  which 
cannot  be  fulfilled  with  refpe^t  to  pledges  of  the  above  nature;  for  in 
fuch  cafes  it  would  be  neceffary  that  the  pawner  and  the  pawnee  have 
pofleiTion  of  the  article  alternately,  whence  it  would  be  the  fame  as  if 
the  pawner  were  to  fay  to  the  pawnee,  **  I  pawn  it  to  you  every 
"  other  day." — As,  therefore,  a  conftaut  detention  is  in  fuch  cale 
impoffible,  it  follows  that  the  pledge  of  nn  undefined  part  of  any  thing, 
whether  capable  of  divifion  or  incapable,  is  illegal. 

Dd  2  It 


,y  Google 


miHei, 


1&4  P    A    W    N    S.  .  BooKKLVm? 

e«n  to  a  It  is  not  lawful  to  pledge  any  undefined  part  of  joinr  property, 

article'  cvcu  to  a  Copartner ;  for,  befides  that  the  detention  of  fuch  pledges 

cannot  be  made,  the  receiver  would  in  fuch  cafe  retain  poffeffion  of  it, 
one  day  in  virtue  of  property,  and  another  in  virtue  of  the  contraft 
of  pawn;  and  thus  he  would  hold  it  one  day  in -pledge,  and 
another  not. 

If  the  pledge  A  SUPERVENIENT  indcfinitcncfs  is  repugnant  to  the  continuance 
inde^nittby  ®^^  contra<£t  of  pawn,  according  to  the  MahfoQt\ — in  other  words,  if 
«ny  foperve-  «  ptrlbn  pledge  a  piece  of  ground,  for  inftance,  and  afterwards  defire 
.  circomftaDce,  X  tfuftee  *  to  fell  the  half  thcMof,  and  the  truftee  accordingly  do  fo, 
3>I^1?  the  contra^of  pawn  no  longer  exifts. — It  is  recorded  from  A^o  Taofrfy 
on  die  cmtrary,  that  a  fupervenient  indefinitenefs  does  not  di^re  a 
cootraA  of  pawn, — in  the  lame  manner  as  it  has  no  effe^  in  the  cafe 
dt  donations  ;~*in  other  words,  if  a  perlbn  beflow  any  thing  In  gift 
npoa  another,  and  afterwards  retra^  the  half,  the  gift  itill  remans 
T^did  with  refpeft  to  the  other  half.-— The  reafon  fbr  what  is  quoted 
finm  the  Mabfoett  as  above,  Is^  that,  in  the  cafe  there  flated,  tiie  fob- 
jed  (^  the  contract  does  not  exiA  as  before ;  siid  a  fubfequent  cw-Ciaa- 
ilanc6,  as  far  as  it  has  a  tendency  to  annihilate  the  fubjeft  of  the  c^- 
tn^t  f^r&tes  equally  as  if  it  had  exifted  jirom  the  beginning  ;*»in  this 
fanie  manner  as  where  a  perfon  (whether  knowingly-or  unknowin^y) 
marries  within  the  prohibited  degree.— It  is  otherwife  with  gifts ;  fdr 
the  cffeft  of  gift  is  inveftiture  with  right  of  property ;  and  an  unde- 
fined part  of  a  thing  is  capable  of  being  property. .  The  reafon,  more- 
over, why  feizin,  in  the  cafe  of  a  gift,  is  requifite  before  the  right  of 
popcrty  can  be  acquired,  is  to  prevent  the  pofTibility  <^  compulfioii ; 
Ibrif  the  grantee  fljould  become  proprietor  of  the  gift  immf^etUately 
upon  its  being  ofiered,  and  without  taking  poflefiion,  the  giver  (wfao 
ought  to  atSt  (^  his  own  accord)  would  then  be  coaflrau»d  to  do 

•  Arab,  v/^/.     (See  note,  p.  195.) 

that 
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that  to  which  he  has  "not  yet  aflented ;    namely,    to  deliver  up 
the  gift. 

It  is  not  lawful  to  pledge  fruit  without  the  trees  which  bear  it.  An  article 
erops  without  the  land  on  which  they  arc  produced,  or  trees  without  conjmned  to 
the  ground  on  which  they  ftand;  for  as  the  pledge,  in  all  thefe  cafes,   another  can^ 
has  a  natural  connexion  with  an  article  which  is  unpledged,  it  is  feparately: 
therefore,  in  eifefl,  indefinite,  until  fuch  time  as  it  be  feparated  from 
that  article. — In  the  fame  manner  alfo,  it  is  unlawful  -either  to  pawn 
apiece  of  ground  without  the  trees  which  are  produced  upon  it,  a 
field  without  its  produce,  or  a  tree  without  its  fruit ;  bocaufe,  in  thde 
cafes,  a  mortgage  is  induced  of  an  article  naturally  conjtHned  with  an'* 
other  which  is  nopt  pledged.     In  (hort,  it  is  a  rule  that  when  a  plod^ 
is  joined  to  fomething  not  in  pawn,  the  contrad  is  not  valid,  fioce- 
ia  fuch  ca&  pofleinon  cannot  be  taken  of  it.    Haueefa'  has  judged  it 
lawful  to  pawn  a  piece  of  ground  without  its  trees ;  for  a&  the  treps 
have  no  connexion  with  the  ground,  except  in  that  part  only  fiibm 
wiiichthey  vegetate,  fehe^  may  therefore  be  excepted,  together  with 
tb«.particidar  ipot  p*  which:  they  ftand.     It  is  tether  wife  when  b 
periba^pawns  the  oourt-^yard  of  a  houfe  without  the  building  xt&ii^, 
ft)r^  d^eu  the  part  of  the  ^ound  on  which  the  building  ftandsxeipa^ 
impl^gi?d,  .)»hereas  it  is  requifite  that  the  wboit  o£  the. ground  be 
pledged. 

■  lir  is  lawful  to  pawn  trees,  together  with  the  particular  fpots  of  ?«**,  how- 
grouad  ca  which  they  grow ;  for  here  fuWifts  a  www'fj' wily  with  the  ^ned«th 
P»w0er's. property,  .which  is  not  repugnant  to  a  contract  of  pawn.—  !'*f  j"""^'' 
If,  ia  this  caie,  th^e  be  fruit  upon  the  trees,  it  is  included  in  the  winchther 
cotatra^;  focas  the  fruit  is  an  appendage  of  the  tree,  becaufe  of  the  f«Tnckdbg 
conoExiaa  between  them,  it  is  therefore  included  in  the  contract,  in  j*>e«ft«ftlw 
order  that  the  fame  may  be  valid. — It  is  otherwife  in  the  cafe  of  fa/^y 
for  as  trees  may  be  fold  without  their  fruit,  unlefs  that  be  exprefsly 
ftipulated,  it  is  not  included  in  the  fale.    It  is  alfo  otherwife  with 
7  rcfpefk 
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■refpcft  to  v:^luaU!c3  dc-pofited  in  a  houfc;  for  thefe  not  bein^  appendages 
to  the  houfc  are  not  included  in  the  plcdc^e,  uiilcfi  they  be  exprefsly 
ftipulated.  "  Grain,  however,  and  hcrt^s  are  contidercd  as  included, 
in  cafe  of -their  ground  being  pawned ;  but  -not  in  cafe  of  thcj^^  of  it. 
Building-s,  alfo,  and  treci-,  are  included  in  the  contraiSt  of  pawn, 
when  the  ground  or  vilbges  to  which  they  belong  are  pledged. — A 
-perfon  -may  alfo  lawfully  pawn  a  houfc,  together  with  whatever  it 
.contains. 


A  chim  of 

right  erta- 
blTlhed  in  a. 
frparatilcpart 
of  a  pleiige 
does  not  an- 
Bal  [liecon- 
traft  with  re- 
fpefi  tn  the 
rimaiitJtr. 


-  Occupancy, 
lb  » to  ob  ■ 
flwa  .1  deli- 
wry  of  the 
pledge  to  the 
pawnee,  pre- 
vents  his  be- 
coming  re- 
fponfiDlc  fbr 


If  another  perfon  prove  his  rigTit  to  part  of  a  pledge,  and  the  re- 
-maining  part  be  of  fuch  a  nature  that  it  might  with  propriety  be  dlf- 
tinclly  pawned,  (as  where  another  proves  his  right  to  the  court-yard 
■only  of  a  pledged  honfe,  without  the  huildiTig,')  the-contra<5t  flill  fub- 
fifts  with  refpeifl  to  the  remaining  part ;  in  other  words,  if  the  refidue 
be  deftroycd  in  the  hands  of  the  pawnee,  his  debt  is  divided  between 
■foch  refiduc  and  the  value  of  what  had  proved  the  right  of  another : 
-and  the  proportion  which  the  r^fidue  bears  to  the  whole  is  ftruck  off 
rfrom  the  debt,  and  that  which  the  other  part"  bears  to  the  wliole  re- 
-mains  due  from  the  pawner  *.  If,  on  the  contrary,  the  refidue,  be  of 
-fuch  a  nature  that  it  Cannot  be  feparately  pawned,  (as  where  another 
•proves  a  right  to  a  pledged  houfe  without  its  court-yard,)  thecontraft 
of  pawn  becOTnes  abfohitely  void ;  for  it  cannot  operate  upon  any  thing 
except  what  remains  after  deduifling  what  has  proved  the  right-of  an- 
other ;  and  fuch  refidue  is  incapable  of  being  pawned.— It  is  to  be 
obfcFVcd  that  the  continuance  of  the  pawner,  or  of  his  goods,  in  the 
houfe  which  he  has  pledged  are  obftruftive  of  a  regular  delivery  of  the 
houfe; — in  other  words,  if  a  perfon  pledge  or  mortgage  his  houfe, 
and  remain  himfelf,  or  keep  his  goods  thereiq,  a  delivery  to  the 
pawnee  is  not  eftabliflied  until  he  evacuate  it,  or  withdraw  his  goods 
therefrom ;  whence,  if  it  be  deftroyed  in  the  interim,  the  pawnee  is 


*  The  mode  of  calculation,  in  this  cafe,  will  be  exhibited  in  a  note  ii 
of  this  book. 


,,  Google 


Ci£A-p(H..  pawns;  20JI 

Hot  aufwerable.-— In;  the  feme  maonerj  the  continuance  of  any  thing 
within  a  pledged  vcffel  is  repugnant  to  the  deUvery  of  it ;  and  fo  like- 
wife  the  continuance  of  a  burden  on  apawued  quadruped, — whence 
the  contract  is  not  complete. until  the  burden  be  taken  off*^  as  the  anir 
mal  otherwife  continues  occufaed.  It  is  different  where  the  burden  la 
pawned  and  not  the  antmal\  for  in  this  cafe  the  contract  is  valid,  and 
the  burden  is  pledged  immediately  upon  the  pawner  delivering  over 
tlie  animal,  it  being  occupied  by  the  burden,  not  the  burden  by  it.;, 
in  the  lame  manner  as  where  things  contained  in  a  houfe  or  veffel  are 
pledged  without  that  houfe  or  veffel.— It.  is  otherwife,  however^ 
where  a  perfon  pawns  a  faddle  or  bridle  upon  a  camel,  and  delivers, the 
camel  to  the  pawnee  v  for  in  that  cafe  the  contraft  is  not  valid  until 
the  faddle  or  bridle  be  taken^ofFthe  camel  and  delivered. fegarately  to 
the  pawnee;  thefe  being  depetidantsof  the  camel,  in. the  lame  man- 
ner as  fruit  is  a  dependant  of  the  tree;— whence  it  is  that  (as  lawyers  ' 
have  remarked)  whenever  a  camel  is  pawned  with  a  laddie  or  bridle  on 
it,  thefe  are  likewife  included  in  the  contra^,  although  not  particularly^ 
Specified, 

It  is  nof  lawful  to  take  pledges  for  /ri^j,  fuch  as  depolits,  loans,  Pledges  can^ 
ot  Mozdribaty  or  partnerfhip  ftock; — in  other  words,  if  a  perfon  com-»  ^oitraM 
mit  his  goods  in  truft  to  another,  taking  a  pledge  for  the  fame,  it  i^ 
kivalid,  as  the  receipt  of  the  pledge  would, fubjefSt  the  receiver  to  re- 
fponfibillty;  forif  the  pledge  were  deftroyed  in  his  hands,,  his  claim 
would  be  extinguiflied  in  a  degree  proportionate  to  the  value. — Irk, 
fliort,  it  is  rcquiiite  that  fomething  lie  againft  tlie  pawner  of  a  nature 
to  fubjciSt  hiai  to  refpoiifibility.  In  order  that,  oppofcd  to-it,  the  pof- 
fcHlou  of  the  plctlge,  in  the  event  of  its  delVufcion,  may  fubjed  the. 
pawuec  to  refponribiUty,  and  operate  as  a  diicharge  of  hia  claim;, but. 
there  is  no  rcfpoufibility  with  rei^edl  to  trujls.^ 

It  is  not  vaUd  to  take  a  pledge  for  articles  which  do  nwt  fubjeft'  nor  for  any 
die  holder  to  reipoufibUity,— fuch,. for  iuftance,  as  an  article  ^9ld,  [uJ^'^Yth"*" 

and. 
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Ac  bcUtr      and  which  fiUlpeniMaa  in  the  haodaqftjip  feUer;  for  if  the  purchaser 
*'  "*  be  defirous  of  taking  a  pledge  from  ^c  icUer  to  ittifwer  the  deliveiy, 

it  is  invalid,  aa  article  ibid  not  being  infured  in  the  hands  of  the^/irr. 
(Still,  however,  if  the  article  ibid  periih  in  the  feller's  hands,  his 
claim  «i  the  buyer  for  the  price  ceafcs;  or,  if  he  Ihould  have  previ- 
oafly  received  the  price  from  the  buyer,''  he  muft  reftorc  it.) — With 
refpeft,  on  the  contrary,  to  articles  which  fubje£t  the  holder  to  rc- 
iiion&bility,  (that  is,  thofc  for  which,  when  deftroyed,  the  holder  it 
refponfible, — for  ^fimlar^  if  of  the  clais  of  fimilars ;— or  for  the  vatue^ 
if  of  a  different  defcription,— fuch  as  ufurped  property,  the  confidcra- 
fion  for  Khoola^  the  dower  to  a  wife,  and  the  compofition  for  wilfd 
murder,)  it  is  lawful  to  take  pledges  for  them,  as  reiponfibility 
attaches  to  all  fuch  matters,  fince  if  the  article  be  extant  the  delivery 
of  it  is  incumbent,  or  the  value  if  it  be  deftroyed.  Oppofing  a  pledge 
to  fuch  articles,  therefore,  is  taking  a  pawn  in  fecurity  for  that  which 
■  is  itfelf  a  fubjeft  of  refponfibility,  and  is  confequently  valid. 


aorutfccn* 


It  is  not  lawful  to  take  a  pledge  as  a  iecurity  againft  c(»itingencies; 
"T."*"*?  _-in  other  words,  if  a  perfon  fell  an  article  and  receive  the  price,  and 
the  purchafer,  from  an  apprehenlion  that  the  property  mi^  after- 
wards prove  the  right  of  another,  and  that  he  might  thereby  be  ren- 
dered liable  to  a  lofs,  fbould  on  that  account  demand  a  pledge  from 
the  merchant  fecuring  him  againftiuch  a  circuraftanoe,  it  is  invalid; 
'for  it  is  an  eftabUflied  maxim  that  a  pledge  is  to  be  taken  as  a  Security 
for  the  difchargc  of  a  claim  thm  extant ;  and  in  the  above  cafe  the 
claim  docs  not  exift,  but  is  only  what  may  poflibly  happen.  If,  thero- 
fore,  a  pledge  be  in  fuch  a  cafe  t^en,  it  is  confidered  as  takoi  in/ra^, 
and  not  in  pawn,  and  is  in  no  refpe£t  fubje£t  to  the  laws  of  pledges. 
In  a  fimilar  manner,  if  a  perfon  depofit  any  thing  in  pledge  with  an- 
other, in  fecurity  for  any  thing  which  may  in  future  be  due  from 
him,  it  is  invalid.— It  is,  indeed,  otherwife  in  the  cafe  of  a  promlfed 
debti— as  where  a  perfon  gives  a  pledge  to  another  on  the  ftrength  of 
his  promiling  to  lend  him  one  thouiand  i^nnj,  and  the  other  takes  the 

pledge 
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l^ge  and  promifts  to  lend.tlul^onley,  and'  the  pledge  periflies  in 
his  hands;  for  in  (nis  caif  \t  m  rofponlibTe  in  proportion  to  the  funa  '' 

pronufed,  in  the  fame  manner  as  if  jk  had  been  adiually  paid,  the 
promife  of  debt  being  cdafiAered  as  an  aftual  exiftence  of  it,  for  this 
realbn,  that  it  was  made  at  tiie  eameft  defire  of  the  borrower. 

If  a  perfbi^,  having  befpqke  goods  of  a  merchant,  pawn  Something  Cafe  of 
in  fecurity  for  the  payment  of  the  purchafe-money,  or  having  fold  Swofffl/-' 
filver  to  a  banker,  receive  a  pledge  in  fecurity  for  the  price,  or  if  a  ^  **  *^' 
merchant  give  a  pledge  to  a  perfon  who  has  bcfpoke  goods  from  him, 
as  a  lecurky  for  his  delivery  of  them, — the  contraft  is  valid.  Zt^r 
has  faid  that  the  contract,  in  thefe  inftances,  is  not  valid,  inafmuch 
as  the  obje£t  of  the  pawn  in'fuch  cafes  is  that  it  may  be  a  fecurity  for 
the  difchargc  of  the  fcveral  claims,  namely,  the  purchafe-money  of 
the  g;oods  befpoken,  the  value  of  the  lilver  fold  to  the  banker,  or 
the  goods  befpofcen, — which  is  not  allowable,  becaufe  an  exchange  is 
Iiere  induced  of  things  not  delivered  for  things  of  a  diilerent  Ipecies  ; 
and  an  exchange  of  fuch  things,  previous  to  feizin  being  obtained  of 
tiiem,  is  unlawful.  The  argument  of  our  doctors  is,  thatas  a  parity 
<tf  ipecies  betwixt  the  things  which  wefe  to  be  delivered,  and  the 
|fledge,  holds  good  with  refped  to  their  worth,  by  means  of  their  worth 
the  engagement  may  be  fulfilled ; — and  the  poffeffion  of  a  pledge  Jn- 
^bces  a  refponfibility  in  regard  to  its  worth,  although  with  refped  to 
its  fubftance  it  be  confidcrcd  merely  as  a  trti/i. — If,  alfo,  the  pledge 
oppofed  to  the  price  of  the  article  bcfpoke,  or  the  value  of  the  filver 
lirid,  be  deiboyed  at  the  time  of  making  the  contrad,  (that  is,  before 
die  company  in  whofe  prefcnce  it  was  made  breaks  up,)  the  bargain 
is  occomplifiied,  and  the  pawnee  or  feller  is  reckoned  to  have  received 
hb  right ;  becaufft  by  the  deAru£tion  of  the  pawn  he  is  virtually  con- 
fidercd  to  have  received  the  prFce  of  his  filver,  or  the  amount  of 
money  which  was  to  have  been  advanced. — If,  on  the  contrary,  the 
buyer  and  feller  ihould  have  feparated  previous  to  the  deilrudfon  of 
the  pledge,  the  bargain  becomes  invalid ;   becaufe  the  receipt  of  the 
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price  of  the  lilvsr,  or  the  advance  of  moae^  for  the  goocls  at  the  titne 
of  making  the  hargain,  (which  is  ac(Hid4tk>n,)  19  itot  here- efkddidtel 
either  in  reaiity  or  in  the  couflfuairai  of  law. — If*  nKweovet,  a  |Aedg» 
taken  ick  fecurity  for  the  deUvery  of  the  goo(}6  befpokea  be  deftroye^^ 
the  bargain  i^  completed,  and  the  pawnee  £who  adyaaced  the  mooey) 
is  held  to  have  received  the  goods  which  he  befpoke. 

In  tfar  dlffi)'  If  the  parties  to  a  contra^  of  Si/Rm  diflblve  the  bargun  in  a  cafo- 

I^traa  of  where  4  pledge  has  been  given  for  the  delivery  of  the  goods,  it  ftill 
Si^m,  the  remains  as  a  fecurity  for  the  refunding  of  the  mmiey  which  had  been 
maini  as  a  ^vanced;  as  t/jat  then  flfandsin  lieu  of  the  goods\ — in  the  &me  inan- 
^'^Taaccd  ^*^''  ^  where  goods  are  ufurped,  and,  theKdzee  haiving  ordered  their 
ca^td;  reftoration,  a  pledge  is  given  for  that  purpofe^  and  afterwards  the  goods 
.  a-e  deftroyed,— in  which  cafe  the  pledge  remains  a  fecurity  for  the  value 
of  the  gooos. 

and  ifitbe  1*»  in  the  aBove.  infiJance,  the  pledge  be  loft  after  the  parties  had 

J^^^^*"***  agreed  to  annul  the  barg^n  of  Sillittty  the  beipoken  article  is  in  that- 
l"*^'  ^  cafe  cbnfidered  as  delivered^  and  the  purchafer  [the  advaneerj  hasno 
fiitutioD  is  further  claim. — It  is,  however,  incumbent  on  him  to  give  to  th^ 
feller  as  much  grain  as  he  Oiould  have  received  from  him^  in  ordcr-to- 
hls  recovering  the  money  he  had  advanced , — in  the  fame  mannpr.as 
where  a  perfon,  having  ibid  a  flave  and  delivered  hifn  to  the  purchaser* 
takes  a  pledge  in  furetyfor  the  price,— ^^nd  they  afterwards  mutual^; 
cooient  to  annul  the  bargain,— in  which  cafe  the  feller  is  entitled'  to- 
retain  pofleflion  of  the  pledge  as  a-  fecurity  for  the 'reftoration  of  thfr 
flave  ;  and  if  the  pledge  bedeftroyed  in  his  hands;  he  is  considered  to 
have.recuved  the  purchaie-money ;  and  it  is  incumbent  oa  '  him  to 
pay  the.fumo£th«  purobafe-nnn^  to  the  buyor,  aad  tbsctfcyTeeovbr 
his  flave. 
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It  is  not  lawful  to  pavn  cither  a  freedcnan,  a  Modabhify  a  Mo-  A  freedman, 
itfftVt,  otviAn-WaIid\  becaufe  the  end  of  a  contraa  of  pdwn  is  to  )Sia%'l 
■oftaUi&  the  pawnee's  poftciiSon  erf"  the  i^cdge,  with  a  view  to  obtain-  -^«-^iW. 
sag'  pajmeat  of  bis  claim ;  a  view  which,  cannot  be  accomptifhed  in  any  fawnsd. 
of  the  above-mentioned  inflances,  as  a  freedman  is  not  property,  and 
the  fakof  the  others  is  contrary  to  law. 

If  4  peclon  agree  to  be  bail  for  the  appearance  of  another,  it  ts  not  : 
allowable  to  demand  a  |dedge  from  him  on  this  account. — In  the  fame  , 
maijuicr  alio,  it  is  not  lawful  to  take  a  pledge  as  a  fecurity  foe  a  crimi-  ' 
nal  condemned  to  fuiFer  retaliation  either  in  life  or  limb,  as  in  fuch  • 
cafe  die  nght  could  not  be  obtained  by  means  of  the  pledge.  It  is  '. 
otherwife  in  the  cafe  of  offences  by  mfathetttwe ;  for  there  the  fine 
nij^  be  di^barged  by  means  of  the  pledge. 

It  is  not  lawful  to  t^e  a  pledge  oppoled  to  a  right  of  Shqffa:^\\x  «  h  faority 
ether  words,  if  a  perfon  appeal  to  the  Kdzee.,  (for  ir^ftance,)  ^4  4^^*^"^ 
claim  his  privilege  of  Sbaffa^  and  obtain  fromhim  a  decree  to  that 
tffcQiy  and  demand  of  the  purchaler  a  pledge  for  the  houfe  over  which 
his  privilege  of  5i6^j^  extends,  the  pawn  is  not  valid;  for.  here. the 
article  is  not  infured  in  the  hands  of  the  purchafer ;  (that  is  to  fay,  if 
the  houfi  filffcr  any  damage  in  the  pofleflion  of  the  purchafer,  he  is 
nc*t-  rcfponfible  for  it ;)  anda  pledge  cannot  be  taken  but  for  matters 
lihab  induce  refponfibility. 

It  is  not  permitted  to  take  a  pledge  oppofed  either  to  a  flave  guilty  or  for  a  cri- 

qf  »  crime,  or  to  the  1^^/ of  a  Have;  becaufe  the  mafter  is  not  in  either  '^t^ed'hu'di 

Miftmoe  fCJ^HiafiMe,,  fincc,  in  cafe  of  the  death  of  the  Have,  he  is  not  *"'*'' 
obliged  to  difcharge  his  debts. 
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«r  for  ibM  •■  It  18  not  lawful  to  gire  a  pledge  for  the  wages  either  of  a  roourner* 
pu^^w  or  of*  finger.  If,  therefore,  a  pawn  be  given  in  fuch  cafe,  and  be. 
oTMMiwi,      afterwards  deftroyedin  the  hands  of  the  pawnee,  he  is  not  refponfible 

for  it,  as  the  thing  in  fecurity  for  which  it  was  pledged  is  not,  a  (vih- 

jeft  of  refponfibility. 

It  is  unlawful  for  a  Mujfulman  either  to  give  or  take  wine  in 
pawn,  whether  from  a  Mujfulman  or  a  Zimmee.  Notwithftandit^ 
this,  however,  if  the  Zimmee  be  the  pawner  and  the  Mujfubnan  the 
pawnee,  aad  the  wine  be  loft  or  fpoiled,  the  Mujfulman  is  accountable 
for  it,  in  the  iame  manner  as  in  the  cale  of  his  having  ufurped  it; 
itieriioafiUe  wbofcas,  if  the  Mujfulman  were  the  pawner  and  the  Zimmee  the 
pawned,  and  the  wine  be  loft  in  the  hands  of  the  latter,  he  would 
not. owe  any  compen&tion  to  the  Mujfulmany  any  more  than  a  perfon 
who  had  ufurped  wine  from  a  Mujfulman*  It  is  otherwife  where  the 
pawJier  atid  pawnee  are  both  Zimmee$\  for  wine  is  property  widi^ 
tt^em.  Carrion,  on  the  contrary,  is  not  property  with  thenv  aay* 
more  than  with  Mujfulmam ;  and  accordingly  aj>awn  of  carrion  is  aot 
valid  among  (hem  any  more  than  with  us. 

A  Mnraee  it  I?  ^  perfon  pufchafe  vinegar,  a  flave,  or  a  JIaughtered  goat,  ondy 

fii^faMke  haming  giv«j  a  pledge  for  the  purcbafe-mpney,  afterwards  difcov»  ■ 
l^gc..*i-  the  vioegar  to  be  wine,  theflaveto  beafreemian,  orthegoattobecar<« 
pcAr  thit  ibe  rion't',  ftill  the  feller  is  refponfible  for  the  pawn  in  cafe  of  its  being  loA 
it  WM  op-'  o'"  deftroyed ;  for  it  was  depoiited  in  c^pofition  to  a  debt  to  all  appearanio 
P<*dui«i«  j^je.  The  lame  rule  alfo  holds  in  a  cafe  where  a  perfon,  having  killed  a 
[fuppofed]  Have  and  given  a  pledge  &a  the  payment  (^  his.  vatoe,  'after- 

* .  Meaobig,  a  perlbn  em^j'ei^  on  occafions  of  grief,  in  making  tameht^ti^.— It7t' 
a  cuftom  amoQgft  ilaeMiijffubnau  to  employ  fuch  pecfons,  althougb  prohibited  by  tin  li*wv 
—whence  it  is  that  they  cannot  legally  fuc  for  their  hire. 

t  As  having  died  a  natural  death.; — Tlie  term  cerrun  is  aj^Iied  to  the  fldh-  of  all  ai^ 
mals  not  flain  according  to  du  prefcribed  fijrnu 
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-^ards  difeovers  that  he  wts  a  ftveman.    So,  Ukewiie,  where  the  '  <   > 

parties  ia  a  fuit  campromire  the  bufiuefs  for  a  part  of  the  plaintiff^s       ',    ',  ''", 
demand,  and  the  defendant  depofits  a  pledge  to  anfwer  the  fame,  and  i  ■  -  <  ■ 

th^y  afterwards  agree  that  nothing  was  owing  from  the>defendant,  -the 
pledge  is  infured  in  the  hands  of  the  holder  of  it. 

It  is  lawful  for  a  father  to  pledge,  in  fecurity  of  his  own  debt, 
the  (lave  of  his  infant  child ;  for  a  father  has  the  privilege  of  depoiiting 
the  goods  of  his  infant  child  in  truft ;  and  to  pledge  them  is  flUl  more 
conducive  to  the  intereft  of  the  proprietor  than  to  place  them  la  truft, 
iince  if  a  pledge  be  loft  it  muft  be  accounted  for,  whereas  a  truflee  is 
not  refponfible  for  the  depoiit  in  his  hands.    A  guardian  alfb  is  the 
fame  as  a  father  in  this  particular,  becaule  fuch  an  authority  vefl^d  in 
him  is  beneficial  to  the  child,     jfho  Teofqf  and  Zifer  maintain  that 
this  is  not^wful  either  to  the  father  or  guardian;  (and  fuch  is  Wh6t- 
analogy  would  fuggeA;)   for  a  pledge  is,  in  efTei^,  equivalent  to  a 
Payment  \  uid  as  a  father  is  not  privileged  to  pay  off  his  debts  with  the 
gdods  of  his  child,  it  follows  that  he  has  no  power  of  giving  them  in. 
pledge.— To  this,  however,  it  may  be  replied,  that  there  is  an  obvi* 
ous  difference  between  the  aft  ofpUJging  and  that  Qi payment ;  for  dif- 
charging  the  debts  by  means  of  the  child's  property  is  a  dcftniftirai  of      ■.  ^ -^  -  ^ 
his-right  without  any  equivalent;    whereas,  placing  his  property  in        /    '',  .! 
pled^is  providing  it  a  guardian,  for  the  interim,  without  in  any  de- 
gddo  ajfeding  his  right.    As,  therefore,  the  contra£fc  of  pawn  is  valid  (tmt  tiey  w« 
in.diis  ioilwice,  it  follows  that  in  cafe  of  the  pledge  being  deftroyed  ^^td^ 
ia  dui  pawnefr*»  hands,  he  is  confidcred  to  have  received  payment  <^  '***1 
his  debt,  and  that  the  ^ther  or  guardian  are  refponfible  to  the  infant,  . 
as  having  dificharged  their  debt  by  means  of  his  property.— In  like  «idtbeyiiiiy 

..,,,-         -   ,  '       ,.  11  ^ .,    ■Ifoauiborire 

manner  it  is  lawful  for  a  &ther  or  guardian  to  order  the  pawnee  to  fell  the  pawneeto. 
the  tJledge ;  for  both  of  thefe  have  the  privilege  of  felling  the  goods  of  ^'^  **"  ''""* 
their  in&nt  ward..    The  learned  have  faid,  that  this  is. founded  on  the 
law  ia  a  cafe  of  ya/r ;  for  where  a.  father  or  guardian  gives  the  goods 
of  j^.,ward.  to  his  own  creditors,  in  payment  of  his  debt,  it  is  lawful; 

and. 
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and  a  commutotion  being  tl^us  made  of  the  debt  for  the  price*  the  fa- 
ther or  guardian,  in  the  opinion  of  Haneefa  and  Mohammed,  become 
anfwerable  to  the  ward  for  the  value- — According  to  jiboo  Toqfaf,  on 
the  contrary,  a  commutation  does  not  take  place ; — and  the  fame  ^- 
ference  of  opinion  obtains  where  an  a^ent  foe  iale  difpofes  of  the  goods 
of  his  conftitucnt  to  a  ^perfon  to  whom  he  is  indebted.  The  cohtra£l 
of  pawn,  however,  is  in  thefe  inflances  fimilar  to  that  of  iale  with  re- 
fpe£t  to  its  effeds ;  for  in  both  the  objeft  is  todifcha-ge  the  debts  of 
the  father  or  guardian  with  the  goods  of  the  in£im,  and  tq  becomp 
anfwerable  for  them. 

A  father  vaj  If  a  father  pawn  the  goods  of -h;s  in^t  chiU  into  his  own  hands 
Modi  ofhii  ^'^^  *  ^^^^  *^"®  *^°"^  *^^  child,  or  into  the  hands  of  another  of  his 
infent  child    children  beine  an  infant,  or  of  hb  flave,  beio£  a  merchant  and  not  in 

in  pledge  for  °  '      V '  ~ 

a  debt  omng  debt,  it  is  lawfuI ;  becaute  a  fati^ec,  on  accoimt  of  the  tender  affe^on 

bat  to  him'  which  he  is  muturallj  fujppoijed  to  have  for  his  child,  is  conildered  in  a 

wi^^inftnt"  <^W^  capacity,  and  his  bjare  inclination  as  equivalent  to  tjbe  ajfept.  of 

chUd,  or  to  both  parties ;  in  the  fame  m^ner  as  where  a  father  fells  the  prpperty 

hUownmer-        ■     v    .  ,',      -,-  ,  ' 

cutUe  Oive ;  of  his  umint  child  to  bimleU. 

iMtt^MT-  It  is  nt^lawful  for  a  guardian  to  pledge  into  his  own  hands  goods 

thH"  privl^'  belon^g  to  his  ward  on  account  of  a  deb*  due  to  him,  or  into  the 
iqs^t  hands  of  his  child  being  an  in£uit,  or  into  Uic  hands^of  his  flave  being 

a  merchant  and  free  from  debt;  (nor  is  k  permit;ted  to.  him  to  give 
anything  of  bis  own  in  pawn  into  the  hands  of  an  orphan  for  a  dfebc 
owing  to  the  orphan  from  bimielf ;)  for  a  guandian,  being  merely  an 
agent,  cannot  of  courfe  have  a  double  capacity  in  contra<^.  A  guar- 
dian, moreover,  is  more  deiident  in  tendemefs  than  :l  &ther,  and 
therefore  cannot,  like  a  father,  fbnd  in  a  double  capacity  in  making 
contrada.  Befides,  a  guardian  pawning  the  property  of  his  y/zvA  into 
the  hands  of  his  in^nt  child,  or  his  flave,  being  a  merchant  and  free 
from  debt,  is  in  fMcQc  the  fame  as  pawning  it  to  himfe^i — tt  is  other- 
y/ife  where  a  guardian  pawns  the  propcfty  of  his  ward  tohis.Wirf'/.fon, 
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t&  his  fither,  dr  to  his  indebied  flave,  fince  over  tKefe  he  has  na 
authority.) 

If  a  ^ardian  purchafe  vifluak  or  apparel  for  the  ufc  of  his  ward,  yet  he  tlfo 
andj  having  debited  him  for  the  price,  take  in  pawn  part  of  his  goods  J^7g^u 
as  a  fecurity  for  the  debt,  it  is  valid  ;  for,  as  he  is  permitted  to  borrow  ^^^^^ 
for  the  ufe  of  the  ofphan,  and  as  taking  a  pawn  is  Uke  the  difcharge  of  imd  hy 
a  claim,'  it  is  of  coniequence  legal.     Befides,  as  it  is  lawful  for  a 
guardian  to  trade  on  account  of  his  ward,  it  follows  that  it  is  alfo  law 
fbl  for  him  to  give  arid  receive  pawns,  they  being  fimilar  to  receipts 
and  payments. .    "       .  .  .  ■  " 

If  a  father  pawn  the  goods'  of  his  Infant  ipn^  and  the  inhnt  attain  A  child  can- 
iftaturity,  flill  he  is  not  at  liberty  to  annul  the  contract  of  pawn  and  pro^i^"'^' 
tak6  back  the  pledge  until  he  fhall  have  difcharged  the  debt;  fop. the  ^'^''  'J^^j 
contrail  is  binding  upon  him;  as  the  a£t  of  a  ^ther  on  behalf  of  his  by  hw  de- 
infant  ehild  is  binding  upon  the  child  after  he.  ihallhave  attained  ma-  bnt  by  rt-  ' 
t'urity,  a  father  being  his  infant  child's  fubiftitute-  <&<»'»£«. 

If  a  father  pawn  the  goods  of  his  fon  on  account  of  his  own  debt,  jf  tn  ndeem 
and  the  fon,  by  a  difcharge  of  the  debt,  redeem-  the  fame,  he  has  a  fii^""^ift* 
claim  on  the  jEather  for  the  fum ;   for  it  was  necellary  that  the  ■  fon  ti^e,  he  hw 
iliould  difcharge  the  deU,  having-  occafion  to  rele^ife  his  gciods  out  o£  him  for  what 
the  hands  of  the  pawnee;-7in  the  lame  manner  as  holds  with  refjScA      ^^*' 
to  the  lender  of  a  pledge ;  in  other  words,  if  a  perfon  lend  any  thing 
to  another  with  a  view  to  th^t  pther'spawBiDgit,  it  is  l&wful  tahim 
to  redeem  the  article  from  the  pawi^  by  a  difcharge  of  the  borrower's 
debt,  and  then  to  prefer  a  claim  of  debt  againft  the  borrbWer  7  and  {a 
here  likewife. — ^If,  alfo,,  in  this  cafe,  the;  pawn  bp  loft  or  deftroyed  »ndtbefcth«f 
befQre  the  fon's  releafe  of  ithy  difcharging  his  ^athjsr's  d^,  it  is  lawful  in  cai^  of  ihe 
for  him  to  prefer  a  claim  upon  the  father,  as  he  ha$  kk£f&£t  di&barged  fj^^"  ^*"* 
his  debt  by.mean?  of  .his  [the  f<Mi*s]  profierty- 
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It  .is  lawful  for  a  &ther  to  pawa  the  goods  of  his  Joa  for  a  debt 
jointly  due  hy  both.  If,  therefore,  the  pledgp  be  defiroyed,  the  father 
muft  compeiifate  to  the  fon  by  the  payment  of  a  fum  equivalent  to  his 
[the  father's]  (hare  of  the  debt ;  becaufe  he  has  paid  off  fo  much  by 
means  of  the  fon's  property,— The  feme  rule  alfo  holds  with  a  grand- 
Either,  or  a  guardian,  in  cafe  of  the  non-exiftence  of  the  &ther. 

CtTe  of  «  If  a  guardian  purchafe  visuals  for  an  orphan*  ib  as  that  the  price 

^^n^^  the  is  a  debt  upon  the  orphan,  and  pawn  an  article  belonging  to  the  orptei 
S^uMrtid,  ^^^  Security  for  the  debt,  and  the  pawnee  take  poflcflion  of  the  iame, 
ftaddien  bor-  juj  (he  guardian  then  borrow  it  from  the  pawnee  for  the  ufe  of  the 
io6Dg  the  orphan,  and  it  be  deilroyed  ui  his  [the  guardian's]  hands,  it  is  no 
pi«Jge*  longer  included  in  the  contraA  of  pawn,  nor  is  any  perfon  refponfible 

for  it ;  for  the  a&  of  the  guardian  in  this  inihnce  is  the  fame  as  that 
of  the  orphan  when  he  has  attained  maturity,  he  having  borrowed  the 
article  for  his  Ufe, — in  which  cafe  fuch  is  the  rule.  The  debt  of  the 
orphui,  in  .this  caf?,  Aill  remains  due ;  and  the  creditor  is  to  recdve 
f^yment  j&om'  the  guardian,  who  is  reimburfed  by  the  orphan ;  be- 
caui«  the  guardian,  in  borrowing  the  pledge,  was  not  guilty  of  any 
tranfgreflion,  as  it  was  bop-oWed  for  the  orphan's  ufe.  If,  on  the 
contrary,  it  have  been  boi^wed  on  his  own  account,  he  is  refponfilde 
for  it  to  the  orphan;  becaufe  in  borrowing  it  for  his  oWq  uie  he  is 
guilty  ci  a.tranfgrdliori,  as  having  ufurped  a  privilege  which  does  not 
belong  to  him.  If,  alfo,  be  were  to  ufurp  it  from  the  pawnee  and 
i^ly  it  to  his  own  ufe,  he  is  refponfible  for  the  value,  as  having  been 
gtuky  of  a  tranfgreflion,— with  refpeQ  to  the  pawnee,  by  the  ufurpa- 
tion, — and  with  relpeft  to  the  orphan,  in  having  applied  the  article  to 
his  own  ufe.  He  is,  moreover,  in  this  inftance  bound  to  difcharge 
the  debt  <^  the  pawnee,  if  the  term  Aipulated  fhould  have  expired. 
If,  theref<M«,  thevalaeof  the  pawn  be  equivalent  to  diedelrt;,  he 
muft  difdiarge  it  in  full,  without  any  reimburfement  from  the  {pro- 
perty of  the  origan;  for  the  feme  that  was  before  due  from  the 
orphan  to  him  becomes  now  fo  from  him  to  the  orphan,  and  hence  a 

commtitatioa 
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commutation  takes  place.  If,  on  the  other  hajid,  the  value  of  the 
)iledge  \xijhftrt  of  the  debt,  he  muft  difcharge  from  his  own  property 
a  fum  equivalent  to  the  pledge,  and  the  refidue  from  that  of  the 
orphan ;  for  he  is  only  liable  for  the  amount  of  the  value  of  the  pledge. 
If,  on  the  contrary,  the  value  of  the  pledge  f*c«i/ the  debt,  he  muft 
pay  the  amount  of  the  debt  to  the  pawnee  in  difcharge  of  his  claim, 
and  the  remainder  is  the  right  of  the  orphan.  If  the  ftipulatcd  term 
of  payment  fliould  not  have  expired,  the  value  of  the  pledge  muft  be 
depofitod  in  pawn  with  the  pawnee;  for  the  guardian  having  deftroyod 
one  of  the  eftabliihed  rights  of  the  pawnee,  the  value  of  it  tber^ore 
muil  be  ^ven  in  pledge  into  his  hands;— and  upon  the  term  of  pay- 
ment arriving,  the  iame  rules  are  to  beobfcrved  asare^bove  fiilfy-  let 
forth.^rIt  is  to  be  obferved,  however,  that  the  guaff«|an, :  in  cafe  of 
having  extorted  the  pawn  and  applied  itJotheuleof  thbarphan,  be- 
comes .(if  under  thef&circumftances  it  ihould  be  deAniyed)  liaUe  only 
to  make  reparation  for  vitiating  the  ri^ts  of' the  p^wode,  as  iu-ap- 
I^yiag  it  to  the  ufe  of  the  orphan  he  does  not  violate  hta  iig^ ;  ueithcr 
is  hi8.takij;^  it  from  the  pawnee  any  tranfgreffioii  with  re^x&.ta  the 
qt|4iiu^  as  ^  guardian  is  authorized  to  take  the  goods  q&  his  wardj'^ 
wl)eoce  it  is  .that  Molummeii,  in  the  Zetaddt^  (under  the  head  <^  uk- 
^iww/n^fTKnff^)  iu6  £ud,  **  Where  a  father  or  guardian'  acknowledges 
'*  having  ufurped  the- goods  of  his  in^t  ward,  nothing  is  cbargeaHe 
.  **  to  them  ia  cafe  of  lofs  or  decay ;  becaufe  this  is  not  an  ufurpation, 
**  they  having  an  unlimited  .power  to  take  the  goods  of  their  ward." 
In  the  above  cafe,  ther^re,  theguardian  is  aafwerable  to  the  pawneie; 
ai^  at  the  expicatjqp  of  the  ftipulated  ta:m  he  muft  difcharge  his  dc^ 
and  chargie.k  to  the.account.of  theorf^an;  for  he  has  in  nore^iefl 
j)re}udiced  him,  but  has  on  the  contrary  apf^ed  the  pawn  to  his  ulc. 
If,  however,  |  the  term  of  payment  be  not  arrived,  the  thing  given  iu 
^^sp^Iition.  niul},  until  tUen,  remain  as  a , pledge  in  the  hands  of  the 
^wnee,  when. he  is  to  obtain  payment  of  his  debt,  and  the  guaodisn 
.,tp  recover  the  amount  from  the  orphui*s  property. 

\:^  V0L.IY.  Ff  It 
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u»M).  kdA  It  is  lawiiil  to  ptwn  Srntt^  dtenart^  or  any  article  of  weight  «r 

M<ri^>r«-  moafiiremcnt  (^  c^dtyt  for  as  a  debt  may  bo  diicharged  by  meacu 
«iiartci«  of  fuoh  artkles,  they  are  cooTequently  fit  Jo  be  pawned.  If,  tberci' 
pawDcd,  fore,  any  fuch  articles  be  pawned  in  fwurity  for  an  article  of  the  Iknw 
^femd  bi  ^**^^  ^^  fpccits,  and  be  loil  in  the  pawnee's  hands,  the  debt  becomn 
thofe  in.  cloanal  in  a  degree  pn^Kirtionate  to  the  value  «f  the  pledge,  if  chat  be 
cich«r  equal  to«  or  lets  thui  Che  amount  of  the  debt.  If,  on  the  con- 
trary, tho  value  of  the  ^edge  eKceed  the  aouMUit  of  the  debt,  tb« 
whcte  of  the  debt  is  in  that  cafe  held  to  be  difcharged,  notwitfaftaod- 
ingtheone  bebaieand  the  other  pure;  for  where  the  pawn  and  debt 
age  of  the  &ina  kind,  the  quality  is  not  to  be  coafidemd^  This  is  th* 
opiiuanDfiAim^t  for  (accon£ng  to  him)  the  pawnee  in  thaabovw 
craficiL  tn  receive  payrocat  of  hii  debt  by  we^jht,  and  i»t  by  vri^e. — 
The  two  diiciples,  on  the  contrary,  hold  that  the  pawacb,  on,  tho  Io& 
of  the  ptlodge^  bscmnes  refpixiiSble  for  its  ralue  in  ibme  thing  of  a  dif<>' 
fcseiiC  fpoctcB,  which  v^ue  he  holds  (as  it  were)  in  pavf  n  in  Hoa  of 
thetvigin&l  {ded^  *.  The  argnment  sf  Htmafa  is,  that  any  regArl 
loKfirality  ibopsinthecafe  of  ufomus  piapQrty-f- when  oppofedtvitk 
awn  fpeciesi-^A  difcbirgeina  ^orv  article  of  tlusnatore^  moonvrtrry 
in  retm  dbr  a  hi^  article,  is  lawfuit-r-^as  where,  fiir  in^cdy  4 
debtoTt  through  i(iatieatioo»  r^ys  a  debt  of  bafc  mDncjr  ioipiin 
mooey*  ... 


c^xi  %  Ir  a  f^er  vtiiSel  equiponderant  to  ten  Srtns  be  paWtwd  for  i  ^bc 

^^^t^—     *»f  t«»  «&*lf»  ^iid  aftorwarda  loA  in  the  handa  of  the  ^jwftirt,  the  Wftibte 

wjJdIbJ"      ■^*«>^nt  of  the  debt  fends  difchargrf.    The  compileT  of  the  /SraS^4 

rertiarks  Aat  tliis  role  univcrlalfyobtaDS  with  our  ^loftofs.-Where  thfi 

*  Here  follows  a  caK  in  point,  quoted  from  the  ^ama  Sagbitr,  with  die  author's  re-. 
Atrkt,  anillteJifiilntice-or-opiiiioii  imong^e  MMjymmioSto^eoTktjm\hgi%'iAix:'h 
^Oiaittad  kytkclnothUcH',  u  kintonqits  dK  dHcuffion  of  dft  fXHntift'ilHcffipsi  tn^tbf 
arguments  adduced  have  been  before  fully  detailed  under  the  head  of  UJiiry. 

_t  Arab.  Imwai  H/ihvte  i  meaninganyfbrt  of  grain,— «ndalf«g(^dor£lyei;--iBflipnI^ 
every  thing  widi  rcfped  to  which  uOiry  cao  be  conceived  poffihle.. 

Va/ue 
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TwW  of  the  vfi0el  is  eiriter  equal  to,  or  greater  than  the  we^J>t'<i( it :      ■  •  ., ..-.,'. 
but  that  where  the  Wmt,  hyhaa^ihoTtoflhc  weight,  isAortoftfae     *.     ;;.'V-|^ 
debt»  there  is  a  di&rence  of  opinion;  foc>  according  to  Hantefa,  the 
w^iflZ?  debtf   in  that  cafe,  ilands  dlicharged, .  (he  holding  that  th*  '  /. 

pawnee  to  have  received  pajment  by  the  tv<igbt  of  the  veflel  ;)*^ 
whereas  the  two  diiciplcs  teach  that  the  pawnee  «inauis  refpoadble 
far  the  value,  which  continue!,  with  him  (as  it  weFe)'ia  pawn,  bis 
claim  Aill  eziftiiig  as  before.  If,  on  the  contrary,  the  vefiel  be  not  orbrotcen. 
/^,  but  broken,  then,  on  the  firft  fuppofition,  '{ihiX  ia,  fuppdlag  th« 
weight  'and  value  to  be  the  fame,)  according  to  Ham^a  and  jOpo 
TQ^igTi^e  pawner  is  not  compellable  to  redeem  it;  Sir  Al^^^<  thereto 
redeem  it  by  paying  the  grcateft  pact  of  bis  debti  $iul  de^lf^Uog  fam« 
imall  part  ofit  in  coi^c^ration  of  the  bis  arilmg  from  ithe  :fareak^e, 
it  would  in  that  cafe  appear  that  he  cooJider  the  quaHty  Ifepacatdjj, 
and  on  this  account  paid  ooiy  part  of  hie  debt,  which  ifi  iUegs^t  op  itv 
DQ  the  ether  hand,  he  were  to  redeem  it  by  paying  ^e  wbok-  o^.has 
debt,  ai^d  thus  taking  the  broken  vefiel,  it  would' be  a  Iqfs.toiuni.M-H' 
Tlw  pawner*  therefoit,  (according  to  the  two£^^/,)  >ij.at  hisj^uai 
Qftfion,  either  to  sedcem  the  broken  veflsl  by  paying  Che-wfat^iE^hii 
debt,  «r  to  relinquiih  it  and  compouod  with  the  pawnee  for  ksvahie^ 
wbi^h  mf  y  citlier  be  of  the  lame  or  of  a  di&rent  fpeoics  fi-oln  tbe  vdV 
fel ;  and  this  value  remaining  (as  it  were)  in  pawn,  tiie  pawnpelje* 
comes  proprietor  of  the  vellel,  becaule  of  his  having  thus  made  com- 
p$ij;jajtion,  for  it.  Ja  the  opinion  of  Mibamimdi  on  the  con^trary,  the 
pawttcr  iniy  (eitbcr  nedecm  *be  brofceo  vejE^  by  ^  paym^mt  of  tb« 
lf<Wcpft^e;^eibtrior^jin3y  giveitto  thepa^vJweas  ads&bEu-g^ofit* 
^the^iqe  mwQ^t.fts  in  the  caie  of  the  Ifff  of  the  pawn.  Ujcncc 
MabatrwieJ  conceives  an  analogy  between  a  pawn  liamt^d  and  a  pawn 
IqH^  isii  this  i^eaibn^  that  wb^n  a  ret^sa^tion  canned  be  made  without 
'  » cwmpenlation,  \t  is  then  the  &me  as  if  the  pawa  were  loA ;  and  as, 
when  the  pawn  is  aduaUy  k>ft,  the  debt  -be«ua>3  -(in  1^  c^inion  of 
aU  our  do^rs)  aoaoUed*  it  Is  ia  likewtle  in  the  pre&nt  in'ftancv, 
wluch  is  a  cafe  of  lofs  in  effeSf.-^H^neefa  and  ^U>oo  "i^oofaf  have  faid, 
F  f  2      .  '   '.  that 
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that  w.Hmi  a  pawn  is  loft  the  pawnee  is  held  to  be  psadihrefpeffcof  the 
'  '  wor/A,— in  this  maimer,  that  he  becomoe  immediately  anfwo^ble  for  ■■ 

the  value  of  the  pawn  to  compenfate  for  its  lofs,  and  that  a  commuta- 
tion ior  the  4ebt  takes  place.— But  when  a  debt  is  annulled  for  a  pawn 
then  exunt,  though  foroewhat  damaged,  an  abfolute  appropriation  of 
it  takes  f^cc ;  that  is  to  lay,  it  muft  be  fo  detained  as  to  render  the 
lubflanceof  it  the  property  of  the  pawnee.  This  is,  however,  a  mif- 
taken  determination,  and  is  rejefted  in  law ;  wherefore  it  is  moft^  pro*- 
p«r  that  a.fubftitute  be  made  of  the  value  *. 

Apl«ageni*T         I'  s  perfon  fell  a  flave  cm  condition  that  the  pnrchafer  (hall  deliver 
■  ^r^&T'  '**  ^*™  pawn  feme  fpecified  thing,,  it  is- lawful  on  a  fevourablft  con- 
ihe  price  of    Aru£Hoflj  wbc»a6  analogy  would  fuggeft  that  itis  unlawful.     So  alio, 
fold:  *t  is  lawful  for  a  perfon  to  fell  a  fiavc,  on  condition  that  the  purchafer 

givoi  9S  bis  fccurity,  a  third  perfon-  who  is  prelent  at  the  co'ncltifion. 
of  the  bergain,  and-  who  confents  to  be  fcctM-ity.  The  objeftimi  fug- 
geftedbyranalogy,  in  this  inAance,  is  that  the  agreement  entered  ihto 
fi»'qi8-t>- double  .compa^,  or  one- compa£t  within  another,  which  h 
prohibited  in  the  i>AW. — Befides,  it  contains  a  condition  which  is  not 
confofinable  to  the  object  of  the  agreement,  and  irom  Which  Were 
refultSi  an  advantage  to-  the  feller,  who  is  a-  party  in  both  the  comr- 
pa{to;  .Eind  fucha  cc»idition  renders  a  contraAof  iatfe  void.'  The  fe'a— 
Ion,  however,  for  a  more  fevonrablcconftmfbon  of  the  law,  in  tTiis 
particular,  is-that  fuch  a  condition  in  the  agreement  is  no  way  repug- 
nant to  the  contract,  lincebail  or  pawn  tend  to  enfure  and  fit-engtHent 
the  agreement,  and  are  in  ftri£t  eonformity:with  the  oWigation  of  the, 
price..  If,  therefore,  thepropofedfurety  beprefcnt  at  thtf  conctOfion, 
of  the  agreement,  on  the  pledge  be  fpecitied,  attention  is  paid  to  the 
coalition  of  bail  or  pawn ;   for,  as  being  proper  to  the  agroment,^ 

*  A' long  dilcuffion  which  fbllowi  upon  this  fubjed  is  omitted'  bj  the  tranlUtor,  as 
coptMninginefd.y  s.tnia«f  fiibde  andfTivslowdifliodiensrelatirfrto  n/Hry,  of  no  pnftir 
cal  utility.  ,  / 
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tbcy  are  conftqoently  legal.  If,  on  the  other  hand,  the  Turety  bfe  liot  bottheagKe- 
pFcfent,  nor  the  pledge  fpecified,  the  agreement  is  invalid ;,  for  the  in-  ^"j  „„i"" 
tentiottof  eivinff  bail  or  pawn  do  not  in  that  cafe  exift,  inafmuch  as  ti«  pledge  be 

o         o  r  '  panicularly 

the  pledge  or  ftrcty  arc  unknown ;  and  as  there  remains  only  a  nijga-  '  ipw&edi 
tory  condition,  the  agrcertient:  is  thcrefoie  invalid.  Still,  however, 
if  the  propofcd  furety  appear  before  the  parties  have  feparated,  and 
acquiefcc  in  the  bail,,  the  agreement  then  becomes  valid.. — If  the  pur-  Mr ""  the 
chafer,  after  the  pawn-had  been  agreed  upon,  fhould  refufe  to  deliver  compeitedta. 
the  pledge  fpecified,  the  K4%ee^  muft  not  compel  him  thereunto,,  as  it  ^^"  "■ 
is  the  delivery  alone  that  determines  the  agreement, — Zi^er  has  faid, 
that  when  the  condition  of  pawa  is  included  in  the  file,,  a  &|iilraent 
of  it  is.  ahfolutely  neceflary ;.  and  that  therefore  the  JfCdaee  may  .enforce 
it;  for  the  condition  having  been  ftipulated  as  aa  article  of  the -lale; 
becomes  one  c^the rights  thereof,. »id is  equally  binding,  althou^it 
be  .(ipt  in  itielf  o£  any  force  ;r-ia  the.lame  manner  as  a  powftr  <:£  agency 
included  in  a  contract  of  pawn,,  which  is  binding  becaule.of  the  cak- 
Jtr;ai^h^^  fo;.  in. other,  words,,  if  the  pawner  of  a.thing  were  to  fti- 
pulate  .that  the  pavvnee  ihall  undertake  the  lale  of  it,  fuch  agency 
would  tje  binding;,— whence  it  would  not  afterwards  be  in  the  power 
©f  ,tj^e  pawner  to.  retraft.  it.  In.  reply  to  this,  however,  it  is  lobe 
eb^ry^d„:  that  the  agreement  of  pawa. is  vo/»»/(jr^  on  the  pail  c^the; 
pawuecf  .and  there  ia  no  compulfion  to  the  execution  of  a  voluatary 
deed.  The  feller,,  however,,  may,,  at  his  difcrction,  cither  rehnt^uiHt 
the  agreement  of  pawn,,  or  he  may  invalidate  the  fale ;  for  as  he.  had 
earneftly  defired  the  detention- of  the  pawn,,  and  as  if  wag.  on  the 
firength  of  that  condition  only  that  he  had  agreed  to  the  iale,  he  is  not^ . 
opnfequently,  in  default  of  it,  obliged  to  adhere  to  his  agreement,, 
unkfs-the  buyer  (hould  in  the  mean  time  either  have  paid  the  pricei. 
or;pawned,  in  place .erthelthing  ipeciHed,.  the  worthof  it  in<£r0uor 
iieenars,.  in  which  cafe  the  &le  becomes  complete  and.binding,  lince,. 
in  the  firft  inflance,  the  feller  obtains  his  obje^,  aud.in  the  iecond  he: 
obtains  the  fulfilment  of  a  conditicxi  with  which  he  was  fatisfied,  the: 
gawn.of  the  value  being  the  fame  as  that  of  ^c/ubfiancey  for.  the  end  i 
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of  tlie  agreement  is  to  obtain  payment,  and  that  can  onlj  be  obtained  by 
means  of  the  produ  A  of  the  pledge,  namely,  the  value. 

An  irdde  If  a  perfon  purchafe  any  thing  for  a  particular  fum,  and  requeft 

a  parchaS    of  the  feller  "  to  keep  his  robe  until  fuch  time  as  he  pays  him  the 

infeciiritjrfor  *«  purchafe-moncv,"  the  robe  is  confidered  as  a  j^edge ;   for  the 

tiw  jDcrcuB:'  buyer,  in  faying  that  the  feller  fliould  detain  the  robe  imtil  he  render 

fi^Jd«V    W™  '^c  purchafe-money,  fpoke  in  a  manner  which  implied  an  in- 

i^Ef'^"      tention  of  pawn^  although  he  did  not  exprefsly  mention  the  word 

ier«^wiv"Jw  pawn^  aud  in  -every  agreement  regard  is  to  be  had  to  the  j|^Vrf,  not  to 

^Ji^odi^,  iheiettfr-   ^3^  maintains  that,  in  thiscafe,  the  robeisnotpawned; 

^'^^  ia  WhickojMnon  Aboo  Toofaf  likcwifc  concurs;  and  the  rc^ilbn  they 

^ege  is,  that  tbe  expreHicm  u&d  by  the  boyer  does  not  only  im^y 

am  inteDtion  to  prnxntj  but  may  likewife  fignify  a  depojh,  which  con- 

dru'Aion,  as  being  the  moft  favourable,  ought  to  be  adopted^-^It  a 

otherwife  ^rh'O'e  a  perfon  cxprefles  himfdf,  **  keep  this  robe  in  fecu^ 

•* 'rity  of  your  debt  (or  goods,)"  for  then,  in  mentioningjl^rflry,  it 

becomes  obtious  that  his  object  was  to  paam  it.— In  anf^frr-to  liaas, 

ho*vevef,  it  is  to  be  obferred,  that  in  either  cafe  his  intention  was^to 

^itkifc  the  xdtit ;  for  although  the  expreffion,  ■•*  hep  thia'robe,"  msy 

admit  trf'the  interpretation  cither  of  pawn  or  ^pofi!,  yet  <  wh^  the 

fp^er  futjohis,   **   until  fuch  time  as  I  pay  you  the  -purd>ai&> 

**  money,**  it  is  no  longer  doubtful  that  hb  me^tos  to  /«wff,  aoii  not 

-  ■      to  iiepo/il  it. 
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Ip  a  perfbn  pawn  two  flaves  for  a  debt  of  one  thoufand  dirmst  and  wiiwe  tW 
afterwards  pay  the  propOTtion  of  ow*- of  thefe  flaves,  ftill  he  is  not  per*  i^^t^Mw' 
mitted  to  take  back  that  flave  until  fiich  time  as  he  render  to  the  ^f^***^*  " 
pawnee  the  relidye  of  the  debt.     (By  the  proportion  of  the  flares-is  tp  S^,  tiwy 
be  nnderftood  the  particular  fum  for  which  each  is  pawned^  when  they  j^j^'fo.'*' 
are  both  opposed  to  the  amount  of  the  debt.)     The  argitnient  in  iup-  pvteiy, 
port  of  this  determination  is,  that  as  a  pawn  is  detained  in  behalf  (if 
cbe  wh^e  debt,  it  is  tberefore  detained  in  behalf  of  eirery  pact  «f  it^ 
in  order  die  Atore  ftrcmgly  to  bind  the  pawner  to  die  payment  ofihb 
debt;  in  th^  iame  manner  a«  holds  with  fefpod  to  an  article  iolid^. 
where,  if  the  l^n-,,  having  paid  part  c^the  purohsTe-incHiey,  be  de^ 
firoUK  of  takiBg  in  lieu  thefoof  a 'propertionate  part  ofihe  article^  it  is 
not  attoaraid';  on  the  contrary,  hemuftwait  untU  t^e  peyMent  of«faa 
V^depnkeibe'saade,  Whenb«'iDaytafeetb«  w4K>leoftbegoo&:^W* 
ttafod^    The  iame  rule  alfeboltls,  according  to  the  Mshfiot^  wh^n  Dotwidi- 
tite  depofitor  pmrioufiy  fpeci6e»  ihe  partic\d«^  value  of  each  uf-tjic  JlriS'Sc"** 
cofftp^ieat  ipflffts  of  his  [^edge;   as,-  fiar  inftance,    when  a  pcrfon,  pofcdw* 
baving  plec^ed  two  fiavea  againft  a  debt  of.  one  tlrotifand  Srmr,  de-  mnof  the 
clares  the  yalue  of  each  to  be  five  hxmdred  dimu'.    It  b  related  in  the 
TetaS^U  on  the  contrary,  that  in  this  cafe  the  pawner  is  permitted  to 
take  back  the  flave  upon  paying  to  the  pawnee  the  "fum  which  he  had. 
before  Ipecified  to  be  his  Tftliae.    The  sjgumcitt  of  th^  Mabfoot  is  that, 
in  the  cafe  in  qucfllion,  there  is  only  one  agreement ;  and  that  no  re- 
paration takes  place  in  it  on  account  of  the  diftindl  fpecification ;; — in. 
the  lame  manner  as  inyirA-;  in  other  words,  if  a  peribn  feTl  twoflavcs 
fcr  one  thoufand  t^rm,  and  .particularly  mention  the  price  of  each  to 
a  be 
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be  five  hunclred  SrmSf  ftill  there  are  not  two  dlilin^  bargains ;  and  (o 
likewife  in  the  prefent  inftance.    The  argument  of  the  Zeeadit  is 
that  in  the  above  ca(e  there  fubfifts  two  agreements;   and  that  it  is 
unnecefl^y  to  confider  them  as  one ;   for,  if  they  be  coniidered  as 
two,  it  amounts  merely  to  this,  that  it  would  follow  that  the  one  iaa 
condition  of  the  other,  a  conclufion  which  does  not  invalidate  the 
agreement,  but  rafher  the  condition  itfelf  is  invalid, — (whence  it  is 
that  if  the  pawnee  acquiefcc  in  the  agreement  relpe£ling  only  one  of 
the  two  flaves,  it  is  lawful.)     It  is  otherwife  in  the  cafe  of  Jak;  for 
if  there  be  twa  contrails  of  fale,  it  leads  to  this,  that  the  one  is  a 
condition  of  the  other;   a  conclufion  which  would  invalidate  the  fale 
altogether- 
All  vtkle  Ip  a  perfba  -pawn  any  ipecific  article  into  the  hands  of  two  people, 
PJ™^jj^j    in  fecurity  of  a  debt  which  he  jointly  owes  to  both,  it  is  lawful; — 
(in  fecuricjr    and  in  this  cale  the  article  is  held  to  be  completely  pled^  into  the 
joiBtly  owing  hands  of  each  of  the  creditors ;  becaufe  the  fpirit  of  the  agreeatent  is, 
^ednd  )*     ^^^  ^^^  article  is  held  entire  and  in  one  pledge: — ruk  does  it  hence 
tou  tocwh;    follow  that  the  pledge  is  undefined^  becauie  of  the  leparatends  of 
rights ;  for  each  has  a  claim  to  the  whole,— the  ot^efl:  of  the  agree- 
DQMtt  being  a  detention  in  fecurity  of  debt ;   and  as  that  is  a  thing  in- 
capable of  feveralty,  the  pawn  is  therefore  detained  wholly  ih  ie- 
curity  of  the  debt  of  each.     It  is  otherwife  where  a  perfoa  beftows 
any  thing  in  gift  to  two  people ;   for  this  is  not  lawful,  accor£ng  to 
Haneefat  as  theobjed  of  a  gift  is  an  endowment  with  right  rf property ^ 
and  two  men  cannot  lawfully  have  each  the  complete  property  of  ooe 
ihing,  fmce  this  would  induce  the  coniequence  of  a  mcnety  being  ap- 
xxAxi  tkev    propriated  to  each  indefinitely,  which  in  gifts  is  not  admiffible.— If,  in 
«gree  to  bold  (hig  cafe,  the  parties  agree  to  a  Mabayaty  or  alternate  pofleffion  of  the 
each  it  in  hu  pledge,  each  is,  during  his  term  of  pofleflton,  a  truftee  on  behalf  (^ 
I^hlifoftl^  the  other; — and  if  k  be  deftroyed,  each  is  refponlible. according  to  his 
*"'^'           xefpeftive  fhare, — ^for  upon  this  happening  each  is  held  to  have  received 

a  difcharge 
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a  difcbarge  of  his  claim,  a  difcharge  being  capable  oF  partition.  If, 
aifo,  the  pawner  pay  off  the  debt  of  either,  the  article  in  that  cafe  re- 
mains wholly  in  pledge  with  the  other,  firice  it  was  before  completely 
fo  in  the  hands  of  each  without  any  feparadon.  Analogous  to  this  » 
the  dpteation  of  things  which  have  been  fold  to  two  or  more  jmntly; 
for  one'of  the  buyers,  after  paying  his  proportion  of  the  price,  is  rioti 
entitled  to  take  from  the  merchant  his  (hare  of  the  goods  purchafed: 
on  the  contrary,  the  merchant  may  detain  the  whole  iirxtil  fuch  time 
as  be  (hall  have  received  the  remaining  part  of  the  price  from  the' other 
purchafer.  - 

If  two  peo|^e,  by  one  agreement,  pawn  a  c^aui  thing  Into  the' 
hands  of  one  perfon  in  fecurity  of  a  debt  which  (hey  jointly  owe  tO' 
him,  it  ia  lawful,  and  the  thing  fo  pledged  is  detained  in  fecurity  of 
the  wb<^c  of  the  (lebt.  The  piiwnee  is,  ioortoyjeJr*  atliberty  eo  de- 
tain the  [Jedge  until  he  receive  a  complete  difch&rgis{.  far  the:  Jtwo' 
haying  pawned  the  article  togefber^  the  pawnee  is  thofo&re  held  to 
havf  received  a  complete;  ami  undivided  feizin  of  it.  '   ...i-  .-.■)■  ■'. 

Ip  two.  perfoos  pro^  a  claim  to  a  flave  in  the  pofleflion  of  a  third,  jf  two  mt- 
qoch  fepantfoly averting  f*  that  the  pofleflbr  had  formerly  oothptetdy  ^\^^^ 
**  .fia^iKd  Jthe  (lave  into  his  hands,  and  had  afterwards  borrowed  or  u  u^ 
**  vfwpcdhira,"  and  each  prodiice  an  evidence  in' (upptnt  of  his  de-  i^  yj^oe  of ' 
cUntkm.  the  claims  and  evidences  are  null  and  inadmiilible;  for  each  *"  *''<^ 
of  the  cUioants  having  maintained  and  fupported  by  evidence  that  the  ooth  prodnce 
gp&^r  bad  patwnod  the  flave  completely  into  bis  hands  alone,  it  is  ^nrfixiA 
not,  therefore,  ia  the  powo:  of  the  Kdaee  to  decree  him  to  either,  as  **  '><^' 
it  k  impdfiUe  that  the  fame  flare  fltould  be  pawned  wholly  into  the 
ha(ida,of  qqe  perfoa,  and  at  the  fame  time  wholly  into  the  hands  of 
aoc^er: — nether  could  hQ  decree  wholly  theyif^oncr  of  the  pawn  to 
ai^}{  one  of  them ;  fince  he  has  no  reafon  to  prefer  me  to  the  other ; 
•or  could  he  decree  each  of  them  an  half,  a&  a  paivnis  iodiviGble.  As, 

Vol,.  IV,  G  g  th«rcfore. 
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tberefiwe,  it  is  impoffible  to  decide  acccxdm^tct  the  evidences  of  either, 
they  are  both  fet  afide. 

Objection. — it  would  appear  that  the  Kdzu  oug^  to  decree  the 
fiavc  to  be  the  pledge  of  both,  fincft  they  have  both,  as  it  were,  re- 
ceived htm  at  the  fame  time,  the  period  wheti  he  was  pledged  not 
being  alcertained. 

Reply. — The  Kcixiee  has  no  power  to  pals  a  decree  of  that  nature, 
as  he  would  thereby  depart  from  the  evidwice  adduced  by  the  parties, 
each  having  cxprefsly  declared,  that  the  ilave  was  wholly  pawned 
into  his  hands  towards  obtauing  a  fetisfaition  for  the  whole  of  his 
particular  claim.  If,  on  the  other  hand,  he  were  to  decree  an  ia^ 
to  each,  he  woi^  aS  in  oppofitjoa  to  ^c  evidence,  which  a  Kdaee  is 
not  at  liberty  to  do. 

If  a  pawner  It  a  pawner  -die,  leaving  a  [dedgbd  {lave  (f<»-  inDance)  -hi  die 

mTJ^^o  ^8**^  of  ***>  pawnees,  and  each  of  than  produce  evidence  to  prove 
pledge  with  fthat  the  flavc  had  been  pledged  wholly  to  Aim,  a  moiety  of  the  flave  is 
itiiibidfor'  inthatcale  awarded  m  pledge  to  each,  »id  fioay  refpe^vcly  be  ibid 
by  them  in  fatisfaftion  of  their  claims,  upon  a  favourable  conftru^on ; 
and  fu^h  is  thp  opuiion  of  Hane^a  aad  MabaimmJ.f^Ataiio^  -wkxAA 
fuggeft  that  the  pawn  i&  in  this  inftance  null ;  (and  fncfa  is  dwi^aiuwi 
of  Akefi  ^f@/^>)  for  as  the  intendmeot  q£  a  contract  of  pawn  is  that 
the  pledge  Audi  be  detained  towards  obtaining  paymeotof  a'dout)  i(f 
fbUow.s  that  the  docree  of  the  Kates^  awarding  a^moieliy  (^the'flave  to 
each)  proves  Che  pawn  to  have  been  indefinitely  beld  :ia  ife«eMlty, 
whtch  \&  ttnUwiill  now,  in  the  iame  manner  as  intbelifetime^the 
pavrner. — ^Thc  rtafon,  however,  for  a  more  fevourable  con(h-u^on 
of  the  law  in  this  particular  iis,  diat  the  obje^  Is  not  the  mere  contraSt' 
itfe^,  bvt  '\X9  mtiiiiy.  Now  thentility  df'the  agreement  in  the  lif(> 
time  of  the  paiwnor  confifis  in  a  detention  of  the  fledge,  which  cannoc ' 
Ve  accomt^Aed  inthecafeof  an  indefinite  feveralty  of  claim;  but  die 
^uility  of  i^  after  his  doatb  is»  that  che  pawnee  may  fell  it  in  order  to 
6  di&harge 
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difchiirge  hi^  d<bt»  whidi  a  i!everalty  of  claims  does  not  preventj-^ 
the  cafe  being  the  iaone  ad  where  two  men  contend  that  they  are 
'  married  to  the  iame  womaQj^^tor  where  two  iifters  contend  that  ehey 
are  married  to  the  fame  manj  aad  evidences  are  {)n)duced  to  prove  j£ 
by  both ;— *for  in  this  c^fe  th«  evidence  adduced  is  difregardad  during 
th?  Hfetime  of  the  man  s  but  yfte;  his  death  a  decree  i^  pafied  aifign- 
ing  them  their  refpe^ve  Ome%  of  iohoritance,  as  that  is  capaUo  of 
divi&jn. 


CHAP.    ni. 
Of  Hedges  placed  in  the  Hands  of  a  Truftee*. 

I^  the  pawner  and  pawnee  agree  Bo  place  the  pledge  in  the  hands  of  i>^  p,^ 
any  upright  perfon,  (to  aft  as  truftee  for  both,)  it  i>  *,.    ^\.    M^lik  is'  ""X'  ^ 
of  opioicai  that  this  is  not  lawful;  bccaufe  the  feizinot':he  trqflee  is  entruft  tbe 
the  lame  as  that  of  the  pawner ;  (whence  it  is  that  the  truilee  has  re-  cifto^S*? 
cotirfe  to  him  for  indemai6caticH)  where  the  pawn  is  loft  in  his  pe^  nprigliip«r- 
{el3wa«  tod  another,  having  proved  a  right  to  it,  takes  a  compenfation 
fr<vn  him  for  it»  k^s;}  and  fuch  being  the  cafe,  no  account  is  made 
of  the  feizin  of  the  pawnee ;  wherefore  the  contra^  of  pawn  is  incom- 
plete, becaufe  of  the  failprc  of  one  of  its  conditions,  namely,  the 
feizin  of  the  paumee.    The  argument  of  our  doctors  is  that  the  ieizin 
of.  tbo  truftee  is  apparently  the  iame  as  that  of  the  pawner ^  with  re- 

«  Ank.  AMlf  »  upnght  pwfcfb    (See  note  in  p.  195.) 

G  g  3  fpea; 
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fpe*a  to  prefervaUmy  (the  fubftance  of  the  pawn  being  a  intfl^')  and 
with  refpcilto  -wortb  it  is  the  Tame  as  that  of  the  pawnee,  as  it  fub- 
jeds.  him  to  refponfibility  in  cafe  of  its  lofs,  a  pawn  being  infured 
>yith  regard,  to  its  worth ;  wherefore  the  truftec  ftands  in  the  place  of 
twp  pai:ties,,  the  pawner  and  the  pawnee,  to  ftrcngthen  the  obje^  of 
both,  rtamely,  the  contra^  of  pawn.  (With  refpefl  to  the  truftce's 
"right  of  hayhig  recourfe  to  the  pawner,  in  cafe  of  the  A/J,  and  fo 
forth,  as  mentioned  above,  it  is  admitted  folely  in  confideration  of  his 
being  the  pawner's  deputy  for  thcconfervation  of  the  fubftance  of  the 
pkdge,  in  the  manner  of  any  ordinary  truftee.) 

after  which  The  pawnce  is  not  at  liberty  to  take  the  pledge  from  the  truftee, 

tiMBi'L  at  inafmuch  as  the  right  of  the  pawner  is  ftill  conne£ted  with  it,  in  this 
libertytot^e  way,  that  the  pledge  is  a  dcpofit  in  the  truftee's  hands.  Neither  is  the 
truftecB         pawner  at  liberty  to  take  it,  becaufe  of  the  pawnee's  right  being  con- 

neifled  with  it  for  the  purpofe  of  obtaining  payment  of  his  debt. 

Neither  party,  therefore^  is  at  liberty  to  invalidate  the  right  of  the 

other. 

but  the  If  the  pledge  be  deftroyed  in'  the  poffeflion  of  the  truftee,  the 

^nlSe  in    pawnce  is  fefponfiblc;  for  the  feizin  of  the  truftee  is  The  (ame  as  that 

cafeofiofs,     of  the  pawnee  in  regard  to  the  worth  of  the  pledge;  and  refponfibility 

uniefi  the      attaches  only  on  account  of  worth.     If,  on  the  contrary,  the  truftee 

mofordftT,    deliver  the  pawn  either  to  the  ^lawner  or  pawnee,  he  is  reiponfible; 

in  which  cafe  f^^  (jjjg  rgafon,  that  he  is.  the  pawner*^  truftee  with  refpefl:  to  the  fub- 

liUe.  Jiance  of  the  pledge,    and  the  pawnee's  truftee  with  refpefl:  to  its 

worth ;  and  each  of  thefe  parties  ftands  as  Ajlranger  towards  the  other ; 

and  a  truftee  is  rendered  refponfible  by  delivering  the  objeft  of  his' 

truft  into  the  hands  of  a  ftranger.     The  truftee,  therefore,  being  in 

this  cafe  refponfible,  cannot  retain  the  value  by  way  of  the  pawn  in 

his  own  poffeflion ;  for  as  he  has  become  indebted  for  the  value,  it 

follows  that,  if  he  were  to  retain  it  by  way  of  the  pawn,  he  becomes 

at  ouce  the  claimant  and  claimeej  and  the  payer  and  receiver;  in 

■which 


d  by  Google 


CHAP.ni.  PAWNS.  229 

which  is  implied  an  obvious  inconfiftcncy.  The  pawner  and  pawnee  luiei  to  bs 
inuft  therefore,  in  this  cafe,  concur  to  take  the  value  from  the  truf-  2hUbifi«i««, 
tec,  and  deliver  it  again  to  him,  or  to  any  other  perfon,  in  place  of 
the  original  pawn.  If,  however,  they  fhould  not  concur  in  fo  doing, 
either  of  them  may  in  that  cafe  refer  the  matter  to  the  Kdzegy  -who' 
may  take  the  value  from  the  truftee,  and  again  deliver  it  to  him,  or 
to  any  other,  in  the  place  of  the  original  pawn.  If  the  K4zee  do  fo, 
and  the  pawner  afterwards  difcharge  his  debt,  then,  fuppofingthat' 
the  refponiitxltty  for  the  value  had  attached  to  the  truflee  in  confe* 
quence  of  his  having  reflored  the  pledge  to  the  pavmer,  the  value  in 
queilion  remains  iecure  to  the  truflee,  as  the  pawner  here  appears  to 
have  recovered  his  pledge,  and  the  pawnee  his  debt.  If,  on  the  con- 
trary, the  refponfibility  had  attached  to  the  truftee  in  confcquencc  of 
his  having  furrendered  the  pledge  to  the  pawnee,  the  pawner,  upon 
difcharging  the  debt,  is  entitled  to  take  from  him  the  value  in  queftion; 
for  as,  in  cafe  of  the  exiftcnce  of  the  pawn,  he  would  immediately 
on  payment  of  the  debt  refume  it,  he  is  by  confequence  at  liberty  to 
take  the  fubftitute.  It  is  to  be  obierved,  in  this  cafe,  that  if  the 
tniftee  have  given  the  pledge  to  the  pawnee  in  loan  or  truji^  and  it 
have  been  deftroyed  without  any  tranfgreflion  on  his  part,  he  ("the 
truftee]  is  not  entitled  to  take  the  value  from  him  [the  pawnee;] — 
■  whereas,  if  the  pawnee  have  occafioncd  the  lofs,  he  is  fo  entitled; 
for  as  the  property  of  the  thing  has  before  verted  in  him  in  virtue  of 
his  having  compenfated  fo/  its  lofs,  it  was  of  courfe  his  own  property 
that  he  lent ;  and  the  borrower  is  therefore  liable  for  its  lofs  when  oc 
cafioned  by  himfelf,  but  not  othcrwife.  If,  alfo,  the  truftee  give  the 
pledge  to  the  pawnee,  **  in  order  that  he  may  preferve  it  himfelf  as  a 
**  fecurity  for  his  debt,"  and  it  be  afterwards  deftroyed,  he  is  entitled 
to  take  the  value  from  the  pawnee,  whether  he  [the  pawnee]  were 
the  occafion  of  its  lofs  or  not ;  for  it  was  not  given  to  him  in  the  na- 
ture of  trufi  or  /ooff,  but  on  terms  which  implied  a  liability  to  make 
compenfation. 

V 

It 
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The  piwner  If  the  ptWRCT  coniUtutc  the  pawnee,  or  any  other  pcrfon  of  cha^ 

fion  (he        raSer,  an  agent  for  the  falc  of  the  pledge,  towards  effefting  a  dU^ 

^|***J'  *'     charge  of  his  debt  at  the  expiration  of  the  ftipulated  term,  fuch  agency 

peribn,  tofeil  is  valid";  bccaufe  here  the  pawner  has  merely  created  an  agent  fbf  the 

udlfcharge  falc:  of  his  owu  property.    If»  alfo,  fuch  agency  be'exprefledas  an 

bat  he  cannot  article  in  the  CQjitiaft  of  pawn,  the  pawner  has'  not  afterwards  th« 

'*****'     power  of  reveiGng  it ;  becaufe  where  the  ageocy  is  thus  llipulated»  it 

if  it  be  in-      is  otic  of  the  righ/s  of  the  contrad,  and  is  therefore  binding,  in  coo* 

■ontraa!       Icquei^cc  of  the  contraft  being  fo ; — aud  alfo,  becaufe,  as  the  right  of 

the  pawnee  is  comie6led  with  it,  the  annulment  of  it  would  be  a  do* 

{IruifHau  of  his  right  ;•— the  cafe  here  being  linailar  to  that  of  an  agent 

for  a  defendant,  who  has  been  fo  created  at  the  inAance  of  the  pkia* 

tiff;  for  fuch  agent  cannot  be  <^fmifled  from  his  employ-  butt  m  thfi 

prelence  of  the  plaintiC 

ftule;  with  Ip  the  pawnof  conftitute  any  perfen  his  agent  to  fell  the  pledg«« 

sgcDt  ap-  without  reftriiUng  him  to  ready-money  or  credit^  fo  as  to  leave  him 
^"a  plc'dee.  cn*if*=ly  a*  1"8  own  option  in  thofc  points,  and  a^rwaid?  probitst 
him  from  £dling  it  oa.  credit,  fuch  prc^iibition  is  of  no  tSeSt ;  for  the 
agency  (as  was  before  mentioned)  being  at  HrA  abfolute,  is  not  afieri 
wards  fubje£l  to  the  reftridion  of  the  pawner.  In  the  fame  m<uuKr, 
the  agent  cannot  be  difmifTed  by  the  pawnee,  as  on  him  be  is  no  way 
dependant,  having  been  created  agent  by  the  pawner.  If,  ahb,  the 
pawner  die,  the  agency  neverthelefs  ctuitiuues  in  force;  for  as  the 
contra^  of  pawn  becomes  not  void  upon  the  death  of  the  pawnor,  fo 
neither  does  the  agency,  that  being  exprefsly  included  therein.  Be-i 
fides,  if  thecontrad  were  by  this  event  rendered  void,  it  would  be  lb 
only  with  refpe£t  to  the  rights  of  the  heirs  of  the  pawner,  to  which 
Jhe  rights  of  the  pawnee  are  fuperior.  The  agent,  moreover,  is  em-- 
powered  to  fell  the  pawn  without  the  conlent  of  the  heirs,  in  the  iatne 
manner  as  he  .would  have  done  in  the  lifetime  of  the  pawner  without 
his  confent. — So  likewife,  if  the  pawnee  Ihould  die  the  agency  doe* 
not  determine ;  for  a  contrail  of  pawn  is  not  rendered  void,  dther  by 

the  ■ 
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the  death  of  both  the  parties,  or  of  oiiej  but  contimres,  as  before, 
with  all  its  rights  and  privileges;  fuch  as  poffeffion,  difcharge,  and 
t^ic  agency  in  queftion.  The  povrer  of  agency,  however,  ceafes  oa 
tiie  death  of  the  agent ;  and  his  heir  or  executor  cannot  ftand  in  his 
place;  becaufe  agency  is  not  an  inheritance,  the  conftituent  being 
fuppofcd  to  have  cMvfided  in  his  agent  alone,  aiid  not  in  any  crther 
perfon.  It  is  recorded  from  j&oo  Toofqft  that  the  agent's  executor 
may  fell  the  pledge ;  for  as  the  agency  is  binding,  the  executor  has  a 
power  of  felling  it ; — in  the  fame  manner  as  where  a  Mox^riby  after 
having  exchanged  the  capital  ftock  for  any  fpecies  of  merchandise, 
dies,— in  which  cafe  his  executor  is  permitted  to  difpofe  of  the  mer- 
chandize, the  compad  being  ftill  binding.  To  this,  however,  it 
may  be  replied,  that  agency  is  the  right  of  a  principal  over  his  faftor; 
and  the  heirs  of  an  agent  can  inherit  only  bis  own  rights.  It  is  other- 
wife  with  rcfpeft  to  Moz^tbaty  as  the  rights  of  that  appertain  to  the 
Moziriby  or  manager. 

A.FAWNBE  has  not  a  power  of  felling  the  pledge  without  the  con-  THepaww* 
fent  of  the  pawnei;,  as  the  property  of  it  belongs  ablbiutely  to  him.  "^'"/'^'* 
Neither  can  the  pawner  fell  it  without  the  confent  of  the  pawnee;  pawnerteo*- 
for,  as  the  thing  pledged  is,  with  refpeft  to  its  worth,  the  right  of 
the  pawnee,  it  follows  that  the  pawner,  if  he  were  to  fell  it  without 
the  ccHicurrence  of  the  pawnee,  would  not  have  it  ioliis  power  to  fur- 
icnder  it  to  the  purchafer. 

If,  at  the  expiration  of  the  ftipulated  term  of  credit,  the  agent  •tk»*/gnt, 
refufeto  fell  the  pledge  deported  for  that  purpofe  with  him,  and  the  Jj'J^f^^ 
pawner  have  abfconded,  the  .Kferr  muft  compel  him  to  execute  the  wnnofei*- 
fale,  by  imprifonment,  or  other  compnlfatory  means,  the  agency  being  «i^uL^ 
binding  for  two  rrafons ; — PiRsr,  becaufe,  when  exprefsly  included  S^* 
in  the  contra^  of  pawn,  it  becomes  one  of  the  rights  thereof;   and, 
SECONDLY,  becaitfetherightpf  the  "pawnee  is  connefted  with  it';  and 
the  di^&n^iHofi  of  the  agent  amiihUates  that  ri^t.    The  lame  rilles,' 
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in  fliort,  hold  ia  this  inftance,  as  in  the  cafe  of  an  agent  for  the  ad- 
juftment  of  a  caufe  of  difputc  created  by  the  defendant  at  the  inftance 
of  the  plaintiff;  for  if  the  defendant  abfcond,  add  the  agent  rrfufe  to- 
fettle  the  caufe,  he  is  compellable  thereunto  by  the  Kdzef,  for  the 
fecond  reafon  above-mentioned,  that  the  right  of  the  plaintiff  would 
elfe  be  dcAroyed.  (It  is  otherwifowith  refpeiii  to  a  mere  agent  for 
Jale ;  for  if  he  refufe  to  execute  the  fale,  he  cannot  be  contipelled 
thereto ;  as  his  confiituent  may  ftill  fell  the  article,  whence  his  right 
is  not  deftroyed.)  What  is  here  advanced  proceeds  on  the  fiippofitioo 
of  the  agency  being  included  in  the  contraA  of  pawn;  for  if  it  have 
not  been  ftipulated  until  after  the  execution  of  the  contraii,  there  is 
■  in  that  cafe,  a  difference  of  opinion ;  fome  afferting  that  the  agent  can- 
not be  compelled  to  execute  the  fale,  whilll  others  maintain  that  he 
may  be  compelled.  Of  thefe  the  compiler  of  the  Heddya  remarks  that, 
the  laft  is  the  better  opinion.  Aboo  Toofqfhzs  faid  that  the  agency  i> 
equally  binding  in  both  cafes,  (that  is,  when  included  in  the  contract 
and  alfb  when  made  pofterior  thereto.)  And  the  yama  Sagbeer  and 
Mabfoot  tend  greatly  to  corroborate  this  opinion ;  for  in  treating  of  this 
fpecies  of  agency  they  have  fuppofed  it  ahjolute^  and  not  difcripninated 
Ijetwecn  that  included  in  the  contra-St  of  pawn  and  that  agreed  up«i 
pofterior  thereto. 

Wt'^pl'jge         Whew  the  agent  of  a  trultee  in  whofc  hands  a  pledge  has  bcett 

commiffioa     depofited  fells  it,  it  is  no  longer  in  pawn,  and,  the  purc^aJe*incney 

^ihe^I  ftands  in  its  place,  (that  is  to  fay,  is,  as  it  were,  in /aw«,)  although 

•iiafcrinMiey   the  agent  may  not  yet  have  received  it,  as  being  the  fubftitutc  for  a 

aiplKcofit.  thing  which  was  before  in  his  pofleflion.    Hence,  if  the  purcbafis 

money  fliould  be  loft,  by  the  purchafer  (for  inftance)  dying  mlblvent 

without  having  difcharged  it,  the  lofs^lls  upon  the  pawnee;  becaufe 

the  contra^  of  pawn  ftill  continues  in  force  with  reaped  to  the  pur- 

«bafe-money,  fince  that  ftands  in  the  place  of  the  thing  £^,  namely, 

the  pledge.     In  the  £ime  manner,  where  a  pawned  flave  is  (lain,  and 

the  murderer  accounts  for  his  value,  the  contract  ftill  cooluiues  ia 

force, 
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force,  as  the  owner  of  the  flave  Is  entitled  to  the  value  in  virtnc  of  his 
property,  notwithihnding  fuch  value  be  paid  in  atonement  Jbr  blood. 
The  feme  rule  alfo  holds  where  a  flave,  having  killed  another  pawned 
flave,  is  commuted  for  the  one  fo  killed, — the  murderer  being  in  that 
Cafe  fubftituted  for  the  murdered. 

Ip  a  truftce,    having  been  appointed   agent  for  the  fale  of  the  JfAetrufcc, 
pledge,  ftiould  fell  it,  and  deliver  the  price  to  the  pawnee  by  way  of  the  pledge 
payment,  and  another  afterwards  prove  a  property  in  the  pledge,  and  \^  ««„«:, 
he  accordingly  pay  that  other  a  compenfation  for  its  value,  it  then  **  ^^°^^  ™ 
remains  in  his  option,  either  to  take  the  value  from  the  pawner,  or  qumt  lofs,  he 
the  amount  of  the  purchafe- money  from  the  pawnee:  but  he  is  not  bu^e'himfeif 
permitted  to  take  more  from  the  pawnee  than  the  purchafe-money. —  ^^°^  .""^^ 
The  compiler  of  the  Heddya  remarks  that  this  cafe  may  occur  under 
two  different  circumftances  or  predicaments : — I.  where  the  pledge  is 
deftroyed  after  the  fale ;   and  II.  where  it  remains  whole  and  com- 
plete.—In  the  former  of  theft,  the  owner  of  the  pledge  is  at  liberty 
either  to  take  a  compenlation  for  the  value  froni  the  pawner,  who  is 
an  ufurper  of  his  right,  or  from  the  truftee,  who  has  invaded  it,  in 
having  fold  his  property  and  delivered  it  to-  another.     Sliould  he, 
therefore,  take  it  from  the  pawner,  the  fale  of  the  truftee  becomes 
valid,  as  docs  alfo  the  paWnee*s  feizin  of  the  price  in  fatisfa^ion  for 
his  debt;  becaufe,  as  the  pawner,  by  making  compenfation,  bebomes 
propietor  of  the  pledge  and  cfl^ces  the  ufurpation,  it  tben  appears 
that  he  had'  authorize]  the  truftee  to  fell  that  which  was  />is  own.—> 
If,  on  the  contrary,  he  take  the  compenfation  from  the  trufiee,  he 
[the  truftee]  may,  if  he  chufe,  have  recourle  to  the  pawner;  that  is 
to  fay,  he  may  take  from  him  the  value  of  the  pledge;  for,  as  being 
his  agent,-  and  the  manager  of  his  ailairs,  he  is  confequently  entitled 
to  fti  inde*nnification  for  whatever  lofs  he  may  have  unavoidably  fuf- 
taiiMtd  in  the  eid»:ution  of  his  commiflion.     And  in  this  cafe,  alfo,  the 
faie  of  the  plcidge  is  valid,  as  well  as  the  pawnee's  feizin  of  the  pur- 
ckii^money  in  fetisfetStion  for  his  debt, — whence,  in  this  cafe,  he  [the 

Vol.  IV.  H  h  '  pawnee] 
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pawnee]  cannot  urge  any  future  claim  againft  the  pawner  on  the  fcore 
of  his  debt. — Or,  if  the  truftee  chufe,  he  may  have  recourfe  to  the 
pawnee;  that  is  to  fay,  he  may  refume  from  him  the  purchafe- 
money  which  he  had  unjuftiy  received  from  him;  unjufily,  bccaufe  it 
proved  in  the  end  to  be  the  truftee's  property,  by  his  htving  after- 
wards made  good  the  lofs  to  the  proprietor.  For  when  he  gave  it  to 
the  pawnee,  he  fuppofed  it  to  have  been  the  property  of  the  pawner ; 
but  he  may  not,  perhaps,  when  it  proves  his  own  property,  be  in- 
clined to  confirm  the  transfer,  and  he  is  therefore  allowed^to  refume 
it.  As,  however,  the  refumption  of  the  purchafe-money  from  the 
pawnee  deprives  him  of  a  dilcharge  of  his  claim,  which  the  feizin  of 
it  was  intended  to  efFefl,  he  therefore  remains  at  liberty  to  demand 
payment  from  the  pawner  in  this  inftance.  In  the  latter  of  the  above 
circumftances,  on  the  contrary,  (where  the  pledge  remains  whole 
and  complete  after  the  fale,)  it  is  incumbent  on  the  owner  of  the 
pledge  to  refume  it  from  the  furchafer^  as  he  poflefles  the  fubftance 
of  his  property ;  and  the  purchafer  is  entitled  to  a  reftitutlon  of  the 
purchafe-moncy  from  the  truftee,  becaufe  of  his  being  the  feller\ 
after  which  the  truftee  may,  at  his  option,  receive  an  indemnification 
either  from  the  pawner  or  pawnee, — from  the  Jormer,  becaufe  he  oc- 
cafioned  him  to  enter  into  the  agreement,  from  which  he  is  confe- 
quently  bound  to  relealc  him, — and  from  the  latter^  becaufe,  when 
the  thing  fold  was  proved  to  belong  to  another,  the  money  obt^ned 
in  lieu  thereof  is  no  longer  termed  purchafe-money^  and  the  pawnee 
having  received  it  only  as  fuch,  his  leizin  is  no  longer  of  efFeft.  If, 
therefore,  he  take  the  value  from  the  pawner,  the  pawnee's  leizin  of 
the  price  is  rendered  valid : — whereas,  if  he  refume  the  purchafe- 
money  from  the  pawnee,  his  feizin  being  thereby  deftroyed,  his 
former  right  (namely,  the  claim  againft  the  pawnee}  cxifts  as  before. 
— All  that  is  here  advanced  proceeds  on  the  fuppofition  of  the  agency 
having  been  included  as  an  article  in  the  contrafl  of  pawn ;  for  if  the 
«a  he  uft  P^wnerappoint  the  truftee  his  agent  for  the  iale  of  the  pledge  fl//;r  the 
recur' to  him    contHU^:,  he  [the  agent]  is  in  this  cafe  to  iadcmnify  himfelf  for  any 
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lofs  he  may  fufta'm,  in  confequence  of  felling  the  "pledge,  from  the  ■j'"".^'"*"" 
fawner,  not  from  the  pawnee,  notwithflanding  he  may  have  made  tUm, 
over  to  the  pawnee  the  price  he  had  received  for  the  pledge,  fince 
With  this  agency  the  pawnee  has  no  concern,   inibmuch  that  the 
pawner  may  rcfcind  the  agency  without  confulting  him. 

If  a  pledged  flave  die  in  the  poffeflion  of  the  pawnee,  and  it  be  a  ftranger 
afterwards  difcovered  that  he  was  the  property  of  another,  not  of  the  P57'"g  ^'» 
pawner,  it  remains  with  the  proprietor  to  demand  a  compenfation  piedgediiave, 
;  from  either  the  pawner  or  pawnee ;  for  both  are  violators  of  his  right,  ^th  tbe 
— the  one  in  having  delivered  the  pledge  to  another,  and  the  other  ia  Yl^w'  ""' 


having  received  it.    If,  therefore,  he  take  a  compenfation  from  the  penfation 

from  eit*— 
party. 


pawner,  the  pawnee,  becaufe  of  the  flave  having  died  in  his  poffef-    '°^  *'  " 


fion,  is  held  to  have  received  payment  of  his  debt;  for  as  the  pawner 
has  obtained  a  property  in  the  flave  by  indemnifying  his  owner,  the> 
payment  of  his  debt  is  therefore  offered  by  the  flave  dying  in  the" 
pawnee's  hands.  If,  on  the  contrary,  he  take  a  compoifetioh  from' 
iht  pawnee,  he  [the  pawnee]  is  not  only  entitled  to  an  indemnifica- 
tory  fatisfeftion  from  the  pawner,  but  his  claim  upon  him  ftili  exifls' 
as  before : — he  is  entitled  to  an  indemnification  from  the  pawner,  be- 
caufe of  his  having  deceived  him ;  and  his  claim  of  debt  exiAs  as  for- 
merly, becaufe  the  difcharge  efFe£led  by  the  pledge  having  died  in  his 
poffeflion  ceafes  to  be  of  force  upon  his  making  good  the  value,  whence 
his  right  reverts. 

Objection,  (by  the  Kdzee  Aboo  Kbh.im,') — It  would  appear  that 
in  this  cafe  the  pawnee's  claim  does  not  exifl  as  before,  but  that  the 
death  of  the  Have  in  his  hands  eflabliflies  a  fatisfaftion  for  it ;  becaufe, 
upon  the  pawner  compenlating  for  the  flavc's  value,  (by  the  pawnee 
recovering  fuch  value  from  his  as  above,)  he  becomes,  in  virtue  of 
fuch  compenfation,  proprietor  of  the  flave,  whence  it  appears  that  he, 
in  fa£t,  pledged  that  which  was  his  own,  and  that  the  cafe  is  the 
iame  as  if  the  proprietor  had  taken  the  compenfation  from  th« 
H  h  2  pawner. 
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fafwnery  which  would  exempt  him  from  aU  further  obligation  to  the 
pawnee. 

Reply. — As  the  pawnee  firft  pays  the  compeniation,  be  fifft 
becomes  proprietor  of  the  flaye  from  the  time  of  po^iHon;  aa4 
when,  afterwards,  he  retakes  that  Turn  from  the  pawner,  his  pro- 
perty in  the  flave  is  annulled,  and  the  pawner  becomes  proprietor 
of  him.  The  pawner'&  property  in  the  flave,  therefore,  takes  place, 
in  this  inftance,  pofierior  to  the  contra^  of  pawn,  (the  pawnee 
having,  as  it  were,  fold  the  flave  to  the  pawner,  and  received  the 
price  for  him;)— and  this  debt  to  the  pawnee  remains  againft 
him  as  before,— whence  the  pawnee  is  entitled  to  take  it  from 
him.  It  is  otherwife  in  the  former  alternative,  (where  the  owner 
takes  the  compenfation  from  the  pawner  \)  for  in  this  cafe  the- 
pawner  becoipes  proprietor  from  the  time  of  the  flave  bang  in  his 
ppflfiffion,  (which  was  prior  to  the  cwtraia  of  pawn,)  whence  if 
qaay  be  faid  that  he  merely  pawned  what  was  his  own'tr-^^nA 
i|pon  the  flaye  dying  in  the  pawnee's  huids,  he  flauds  acquitted 
cS  his  debt,  wl^h  the  pawnee,  therefore,  caqpot  afterwards  claim 
ff  cfn  hink 
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C  H  A  P.    JV. 

Of  the  Power  over  Pawns ;  and  of  Oflences  committed 
by  or  ufon  them. 

If  the  pawner  fell  the  pledge  without  the  confcnt  of  the  pawnee,  A  pledge 
the  fale  remains  fufpended  upon  his  will,  becaufe  of  his  right  being  fojd"wi,hoat 
involved  in  the  pledge,  not  with  (landing  fuch  fale  be  an  zQt  of  the  **>«  pawnee's 
pawner  with  refpeft  to  what  is  his  own  property ;  in  the  fame  man*'- 
ner  a«  where  a  perfon  bequeaths  the  whole  of  his  eftate,  in  which  cafe 
the  legacy  b  fufpended  in  its  eifeifl,  with  refped^  to  the  excefs,  above 
ohe  third,  upon  the  confent  of  his  heirs,  becaufe  of  their  right  being 
connefted  therewith.  If,  therefore,  the  pawnee  aflent  to  the  fale,- 
it  is  valid;  for  it  was  before  fufpended  only  on  account  of  his.ri^t,' 
which  he  here  confents  to  forego ;— =^nd  it  is  alfo  valid  if  the  pawner 
difcharge  his  debt ;  for  the  fale  is  an  zQc  of  the  proprietor  upon  his  pro- 
perty, being  fuipended  in  its  eifefl;  only  becaufe  of  an  obftacle*,  which 
obftacle  is  here  removed -|-. — In  the  former  cafe,  upon  the  pawnee 
having  given  his  confent,  and  the  fale  having  been  thereby  rendered 
valid,  the  right  of  the  pawnee  is  transferred  from  the  pledge  to  the 
thing  given  in  exchange,  namely,  the  price, — which,  in  the  cafe 
here  confidered,  then  becomes  a  fubflitute  for  the  original  pledge. 
This  is  approved ;  becaufe  the  right  of  the  pawnee  is  connefled  with 
the  worth  oi  the  pledge;   and  the  return  is  in  effe*^  the  fame  as  the 

•  Namely,  the  pawnee's  right  conneflad  with  the  fJedge. 

t  By  the  difcharge  of  the  debt,  which  of  courfe  difengages  the  pledge  from  any  claim 
the  pawnee  might  otbervvife  have  upon  it. 

5  confideration ; 
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con^derafioH ;—  this  being  analogous  to  where  an  indebted  flave  is 
fold  by  the  confent  of  his  creditors ;  in  which  cafe  their  right  is  tranf- 
ferred  from  the  flave  to  the  value  received  for  him,  as  they  are  fup* 
pofed,  in  aflentiiig  to  the  falc,  to  have  agreed  to  the  transfer  of  their 
Tight  from  the  flave  to  the  value,  but  not  to  the  total  abolition  of  it. 
If  the  pawnee  refufe  his  aflent,  and  annul  the  contract  of  fale,  it  i» 
null  of  courfe,  (according  to  one  tradition,)  whence,  if  the  pawner 
redeem  the  pledge,  ftiU  the  purchafer  is  not  at  liberty  to  take  it ;  for 
as  the  right  of  the  pawnee  is  equivalent  to  his  aftual  property,  he 
therefore  ftands  the  fame  as  the  proprietor  of  the  pledge  ; — (whence 
his  power  of  acceding  to,  or  annulling  the  gontra£t  of  iale.)  Accord- 
ing, however,  to  a  more  authentic  tradition,  the  pawnee  has  not  the- 
power  of  annulling  the  fale;  for.  his  right  can  fuftain  no  detriment,  as 
the  fale  cannot,  at  all  events,  be  carried  into  execution  vntil  he  aflent 
to  it.  The  execution  of  the  falc,  therefore,  being  in  this  manner 
fufpended,  the  purchafer  has  the  option  of  waiting  until  the  pawner 
may  redeem  the  pawn,  and  refign  it  to  him  conformable  to  the  ojn- 
traft,  or  of  carrying  the  matter  before  the  Kdzse-;  for  the  feller  has  it 
not  in  his  power  to  deliver  the  goods,  and  the  power  of  diflolving  the 
contrail  refts  with  the  Kdzee  alone;  this  being  fimilar  to  where  a  flave, 
having  been  fold  by  his  mafter,  elopes  befpre  the  purchafer  has  received 
pofleffion  of  him,  in  which  cafe  the  purchafer  may  either  wait  until 
the  flave  return,  or  he  may  prefer  a  complaint  to  the  Kdzee^  in  order 
(as  the  feller  is  incapable  of  delivering  the  goodsj  to  obtain  qn  annul-, 
jnent  of  the  contract, 

who,  if  the  If  the  pawner  fell  *  the  pledge  without  the  confent  of  the  pawnee, 

mwe'th^  "  ati<^  again*  before  the  pawnee  has  iignified  his  aflent,  fell  it  to  another 
«w».  may  ra-  perfon,  in  that  cafe  whichever  of  thefe  two  contrails  the  pawuec 
Ole.  may  confirm,  is  valid;  for  as  the  firil  fale  is  dependant  on  the  omfent 

*  The  lale  here  mentioned  does  not  fignify  an  ab/alutgy  but  a  tnditiinal  fale,  depend' 
iiig>  for  its  ratification,  upon  the  pawnee's  concurrence,  as  before  mentioned. 
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of  the  pawnee,  it  cannot  prevent  the  fecond  from  being  Co  likewife. 
If,  therefore,  the  pawnee  chufe,  he  may  ratify  the  fecond  fale.  If, 
oa  the  contrary,  the  pawner,  after  having  firft  fold  the  pawn  as 
above,  fliould  let,  give,  or  pawn  it  to  another  perfon,  and  the  pawnee 
give  his  confent  to  fuch  Icafe,  gift,  or  pawn,  the  fale  which  preceded 
either  of  thefe  deeds  is  valid.  The  difference  between  thefe  two  cafes 
is,  that  in  the  firft  (where  one  &Ie  is  made  after  another)  the  pawnee 
may  derive  an  advantage  from  confirming  eithei-  of  them,  (as  his  right 
lies  in  the  price,)  and  whichever,  therefore,  he  approves  is  valid. 
In  the  cafe  of  a  leafe  or  gift,  on  the  contrary,  no  advantage  can  accrue 
to  the  pawnee,  as  his  right  lies  in  the  return  for  the  article,  not  in  the 
ufufrucl.  If,  therefore,  the  pawnee  approve  of  either  of  thefe,  he 
by  confequence  impliedly  affents  to  the  abolition  of  his  own  right;  and 
the  previous  fale  (which  was  fufpended  on  his  confent  only  becaufe  of 
his  right)  becomes  valid  of  courfe. 

It  is  permitted  to  a  pawner  to  emancipate  the  flave  whom  he  has  a  pawned 
depofited  in  pawn;   for  as  he  is  iane  and  adult,  he  may  of  courle  e^^„™Mted 
render  free  his  own  property,  which  the  pawn  indifputably  is.     As,  ^^  *" 
moreover,  the  contrail  of  pawn  does  not  induce  any  deftruftion  of 
the  pawner*s  property  in  the  pledge,  his  a6l  with  refpe£t  to  it  is  not 
rendered  void  by  the  pawnee  withholding  his  aflent  to  it,  notwith- 
ftanding  the  pawnee's  right  (of  detention  in  regard  to  the  worth)  be 
thereby  defeated; — in  the  fame  manner  as  where  the  purchafer  of  a 
Have  emancipates  him  without  having  taken  pofleifion;    in  which 
cafe  the  flave  is  free,  notwithflanding  the  feller*s  right  (of  deten- 
tion of  the  article  in  fatisfedion  for  the  price)  be  thereby  rendered 
null. 

Objection. — If  a  perfon  bequeath  a  flave  to  another  upon  his 
deathbed,  and  leave  no  other  effe^s  except  that  flave,  and  the  heirs  of 
the  teftator  afterwards  emancipate  the  flave,  fuch  manumiffion  is  not 
valid,  becaufe  of  the  right  of  the  legatee ;  and  hence  it  would  follow 

that 
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that  a  pawned  flave  cannot  be  emancipated,  becaufe  of  the  rig]it  of 
the  pawnee. 

Reply.— The  manumiffion  of  the  flave  by  the  heirs  of  the  teAa- 
tor  is  not  (in  the  opinion  of  Hamefa)  void,  but  is  snerely  fuJptnJed 
until  fuch  time  as  he  [the  flave]  ftiall  have  performed  emancipatory 
kbour. 

-r-ThcJa/cj  moreover,  or  ^^  of  a  pawn  is  null,  for  this  reafoa,  that 
the  pawner  is.  unable  to  furrender  it  to  the  purchafer  or  donee,-— an 
ob'teftion  which  does  not  obtain  in  the  cafe  of  manumiilion,  iinee  in 
that  inftance  a  dehvery  is  not  required.     The  manumiflwn  is  there- 
fore valid,  and  takes  immediate  efie£t, — whence  the  contraft  of  pawn 
who,  if  he  be  is  null,  as  the  {titled  of  it  no  longer  remains-    Confcqucntly,  if  the 
fiTbiiiww!  the  Pawner  be  rich,  and  the  debt  to  the  pawnee  be  then  due,  he  [the 
J^"f '"^"f  pawnee]  may  require  payment  of  it  immediately ;— or,  if  it  be  not  dus 
until  after  the  expiration  of  a  term,  he  may  take  from  the  pawner  the 
value  of  the  Have,  and  return  it  asafubftitute  until  his  debt  become 
payable^  when  he  may  take  it  in  fatisfedlion  of  his  right,  rcftoring 
any  furplus  which  may  romaia  &om  it  toi  the'  pawner.     This  is  fup- 
but  if  he  be    pofing  the  pawner  to  be  ric& ;  for,  if  he  be^r,  the  flave  in  qneftioD 
S**'  Boft      ™"^  perform  emancipatory  kbour  to  an  amount  adequate  t9  his  valu9^ 
-  perfem         and  with  thie  (which,,  if  it,  be  of  a  different  fpecies  from  the  debty 
^braTw^  ciuft  firfl:  be  converted  into  the  fame),  the  debt  of  the  pawnee  is  to  bv 
v3«foi*the  <^**charged;  for  a  difcharge  from  the  pawner  being  .here  impofiUsJe,  it 
difcharge  of    is  confequently  made  A-om  him  who  enjoys,  the  advantage  of  the  ma-' 
clai^  numiflion,.  namely,,  the  flave.    The  flave  however,  when  his- eman- 

cipator afterwards  becomes  rich,  is  entitled  to  take  fmta  him-the  iaea 
he  earned ;  becaufe  he  has,  in  fadl,  paid  his  debty  not  voluoCarily  at 
gratuitoufly,  but  in  conformity  with  the  ordinance  of  the  law  iu  this- 
particular  *. 

*  ThcremaindBrofthisdiftulBaniB^initteiib^thetTwinttor,  ashtiagmertiy  iitpei- 
tition  of  what  has  been  Tdjeady  fet  forth  at  large  under  the  head  ofMaaimifitn. 

'      ,  I, 
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If  a  peribn  make  a  declaration  of  having  pawned  his  flave,  by  fay-  •Wwwg'«  ^ 
ing  to  him,  **  I  have  depofited  you  in  pledge  with  fuch  a  perfon,**  jMtd  hi* 
and  the  flkve  deny  it,  and  the  mafter  afterwards  emancipate  him,  at   I|^f  i^;. 
a  time  when  he  is  poor,  it  is  incumbent  upon  the  flave  to  perform  an  «>»  ' 
emancipatory  labour,  according  to  our  doctors.    Zi^er  is  of  a  contrary 
opinion ;  for  he  holds  this  cafe  to  be  analogous  to  where  a  mafter  firil 
liberates  his  flave,  and  then  declares  his  having  pawned  him; — in 
■    which  cafe,  if  the  mafter  be  poor,  and  the  flave  deny  it,  (as  above,) 
emancipatory  labour  is  not  incumbent  on  the  Have ;  and  To  here  tike- 
wife.     Our  doctors,  on  the  other  hand,  argue  that,  in  the  cafe  in 
queftion,  the  mafter  declares  the  pawn  at  a  time  when  he  is  un- 
doubtedly competent  to  it,  as  he-  ftill  pofleffes  a  property  in  the  flave, 

not  having  yet  emancipated  him ;  and  confequently  his  declaration  is 
\alid. — It  is  otherwife  where  the  declaration  of  pawn  is  made  foble- 
<}uently  to  the  emancipation,  as  the  mafter's  power  of  pawning  is  then 
terminated  ;— whence  there  is  no  analogy  between  the  cafes. 

If  a  pawner  create  the  flave  whom  he  has  pawned  a  MoM^hiry  it  a  ptwufr 
is  valid,  according  to  all  authorities :— according  to  bui-  dodors,  be-  ^^^ 
caufe,'  as  xki^aonplete  emancipation  would  be  lawful,,  it  follows  that.  ^■Tf.*'''*^  . 
this  qualifted  emancipation  is  lawful,  afortiori\  and  accorcHng  to  Sha^-,  tr^di 
ftu  becavifc  the  granting  'taSeer  to  a  flpve  does  not  (a6  he  holds)  ■ 
prevent  the  iale  of  him.  .  In  a  fimilar  manner,  it  is  in  the  pow^r  of  a 
pj)^ner  to  conftitute  his  pawaed  female  flave  an  Am'JValid\  for  as  a 
fatho*  has  this  privilege  with  refpe£t  tp  the.  female  flave  of  his  child,, 
becaufeofthe  right  which  he  has  in  his  pr-operty,  uotw,iti;iftauding, 
fuch  right  be  inferior  to"  that  of  the  child  himfelf,  it  foUovvs  that  the; 
exertion  of  the  fame  privilege  by  a  pawner,  in  virtue"  of  his  right  in 
the  pledge,"  is  valid  a  fortiori,  the  right  of  the  pawner  being  fyperior 
to  that  of  any  other  perfon,  as  he  is  the  proprietor.-:— When,  there-  and  if  he  be 
fore,  a  pawned  flave  is  conftituted  twhtr  Miidabbir  ox' Jm-W^alid,  fuch  *fobftiiutt°tje 
flave  is  excluded'  from  the  contradt  of  pawn,  as  the  intention  is  de-   value  in     _ 
i«ited,  fincea  debt  cannot  be  difchafrged  by  means  ^i'-&Modab%ir^7htfMi[ 
■  Vol.  IV.  I  i  or 
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ikfSnmal  orw<)t'^^?V/.j/*f— whence,  If  the  pawner  bs  rkA,  be  is  reTponfible 
'^^ '        fer  the  value,  after  the  manner  before  Ihewa  in  the  cafe  of  pawnfcd 


^Jf^J^^^*"    flave*  cnaancipated  j— but  if,  on  the  contrary,,  be  be  in  inJ^efU'  «ri-  . 

4»Mt*'    -*  cumftanoes,  the  pawnee  ma^ require  from  the iiodb^Afr  oc  jim^^aiii 

cnnndpat(»7  kbovr  to  the  amount  of  the  debt,  a»  the  ihtit  oS  theif 

bboor  is  the  piiipertj  of  their  mafter.     It  is  odierwife  in  the  ctiftrt^  st 

pledged  Have  emancipated  by  an  indigent  pawner ;  for  the  ^uits  «f  hi» 

labour  being  bis  own  property,  he  is  obliged  to  labour  to  the  anoount  (^ 

^  hh  ;fahf  only,  or  that  c^  the  debt  of  the  pawner,  in  caic  of  its  being 

'  kfs  than  his  value. 

T*«^J™«f'         It  is  not  permitted  other  to  a  Mod^&tr  or  Am-WaJid  to  reiiime 

Hth,  u  re-      frcan  thrir  matter  when  he  becomes  rich  what  th^  paid  on  his  ac- 

tE^''^u^-    cp"nt  when  poor,  becauie  they  in  faft  paid  this  frmn  bis ^operty-^: 

fx^  labour  but  when  a  poor  pawner  emancipates  the  flave  whom  he  had  pledgwl, 

iaftuice,  bat   he  [|the  Dave]  is  entitled  to  take  whatever  he  may  have  paid  on  ac- 

^^  count  of  his  emanppator;  becaufe  he  has  p;ud  it  from  his  4(u»g;  fr^' 

fcrty  ^y-^ond  this  from  neceflity,.  in  conformity  with  the  precepts.  of< 

the  |,Aw»  (as  before  oUerved,)  whence  fucb  payment  cannot  b^  gqq-.- 

i^dered  as^atuitotu  §.     Some  have  faid,  that  i£  the  debt  be  not.^e  at)- 

that  time,  the  Afodaiiir  or  Am^H^tUid  are  compeUablc  to  eturv  th^r 

v^lue;  which,  as  being  a  fubftitute  for  the  pawn,  mufl  be  detained. 

as  fuch  in  Ueu  of  the  original :  but  that  if,  on  the  contrary,  the  debt 

be  then  due,  it  is  in  that  calc  &ece0ary  to  difcharge  it  from  the  Aaefc- 

of  the  pawner ;  and  as  the  earnings  of  the  ModtMir  or  Am^alid  are 

confidered  as  the  property  of  the  mafter,  they  muft  therefore  ^)our 

towards  obtaining  a  iym  adeqxfate  to  the  whde  of.  the  debt. 

*  Becaufe  JAdlaUffV  and  Am-We^  cannot  be  fold. 

\  The  eirningt  of  dieir  labour  beiiig  his  right. 

X  The  labour  and  eaniii^  of  ^JruJmm  being  confidered  ti  bit  tvM.pnifnTitj[, 

i  Apecfoais  not  eotiUed  to  iccevoj  lAopaya  the  debo  of  aootbqr  jji^A  fipafifffm 

Ip 
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. .  Ir  a  pawner  emucifBtc  the  (Uyc  «^oin  he  had  created  i  Mtdai'  *M-mMKi" 
^ir^  asahav«,  ituoot  thea  incmsilicBt  <n  the  fraedmaa  to  cam  a  Jt^ga^- 
greater  fuiadiaQliiftvaluey-.aJithaugh  lie -ftoiild  be  thereunto  com«  "^  *'V  ! 
BOodKiiif  the  Kiuei  ior,  after  emancipation,  the  fttiits  of  bia  la-  boutk^arli 
hour  aia  his  own  propeRy.  Still,  however,  he  cannot  recover  fiiara 
his  nufter  what  he  had  paid  on  his  account  prior  to  his  freedooi,  aa 
that,  waa,  in  &a,  the  property  of  the  matter.  - 

'    It  a  pawner  ^^?rpy  the  thing  he  had  pledged,  the  fame  rules  hot#  DHbnaiM 
as  are  eftabliihed  in  the  cafe  of  rnuiiKr^^nf  the  pledge.         i      '    <      ^  ^^ 

'  iSi  (hanger  {that  is,  a  perfon  Qncohcerneil  in  flie'c()rftraa5'de7  l^fft^^nk 
ftroy'the  pledge,  the  pawnee  (not  the  pawner)  is  litigant  agaihft  ffitn,'"  ,  ■.".':  ',', 
and'niay  take  from  him  a  compenfation  for  the  value,  which  hehitift  -- 
retain  in- pawn  in  place  of  the  original  pledge;  for  the  lawhee^'asr  -„.  ■-.tI 
being  the  moft  entitled  to  i\afiiijla>ice  of  the  pledge,  fe  alfo  ifabft  kii-  '  '\  ,".' ';,' 
titled  to  its  fubftitute,  namely,  the  vs/trr.    It  isicfe  to  Bd'obfcrVed','  ■  '-' 

that  difr  Granger  muft  compenfate  for  the  pledge  accoiding"  to  the\ 
v;due  which  it  bore  at  the  time  of  its  being  .deflroyed.  H^ '  therbfbre^' 
if  b«  tuhttd  at  fivi  hundred  dirnu  at  the  period  of  its  deitniBioni  and' 
at'onfc  Vhoulahd  dirms  on  the  date  of'  the  contract,  the  ibang^-mtlft' 
aectiant  for  five  hundred  <9&>ffir  to  the  pawnee,  who- mBft'-retain'Bis'  ■ 
iame  in  pawn;-* .and  five  hundred  £rmj  are  remitted  from'tfae  ddjtV 
fol^tiie  deficiency  to  that  amount  is  a  deftru^tion  which  basbccunnl' 
in  '^e  baiids  of  the  pawnee,  eccafioeed  {as  it  were)  by '  die  ^i^tida ' 
of-iieaven;  and  as  the  property  has  thus  perifhed  in  his  hands,  a  pto^ 
portionaUe  jmaount  is-  therefisre  deduced  from  bis  daim^  ' 

If  the  pawnee  deftroy  the  pledge  before  the  eipiration  of  the'  fti-  vIM  ika- 
pulated  term  of  payment,  he  is  refponfihle  for  the  value,  becaufe  of  '*"'*' 
his  having  deftioyed  the  property  of  another ; — and  this  value  he  is  to 
re«iiiti"&  plw*  iintiltte  term  of  payment'  artife  S  fet  a«  It  i»  4  foWfi- 
.!  li  a  tute 
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,._■  tQte  for  the  fnbflance.' of  -  the  pledge,  it  Is -dcnfequehtlyrubgeiftteth^ 

',.  ,     '     ;  ^axe  rule..  As  Pxui,  therefore,  as  the  debt  becooies due*  thfrpawifea 

'  ' '■'  Bc»7  takeit  from  the.value;  aiid'if  theti  a^balance  ifcniaiAr-it  iAuil1)i; 

t.-  .  >!     i  rcft^ed  to  tiie  pawner,  as  being  a  retgrh  fo;r  iais.-pn^iecty,  :wiiih  i^hidi 

■''    '  the>  pawnee.  h»s  no  concern,     .    |  .;;  .  .     ,.]  ..■.:.,.;■:;■ 

AdepMcU.  If  a  perfon  pawn  anjr  article  eftJrtiitfed  at  onh'thouferifl  dirms;m 

^e'of^    fccurityof  a  debt  of  the  fame  amount  payable  at  fomc  future  p^iod, 
fd^ocur  tod  the  article*  i»xoni^u6nce6f  a' 1^1  on  the  pricfe>,-; bear  afterwards 
poru^uW^,  3  value  of  five  huadj%d.^mj'. and. be.ehende{hcycdjn'tlie.-iaivii^ 
dedudw^.  .  hands,  he  [the  pawnee]  is  refponlible  for  five  hundred  tSrmSf  and  five 
pawnee'*    .  hundfftl  afc^-slf®  ""pEnitted  from  his  debt.;  j,for;tfae  deficiqicy  ofyfive 
l^ndred^rn^artfin^  from  the  fell .j^.  the  pcia.  facing  (as;  it  WjCte) a 
deca^  ^f  part  of  the. pawn. whjlft  in  -the  hands,  of  the.  pawneo,. an. ade- 
quate fi^iU.is  therefore  rcitrcnchefl  (rofd  his-c^aim  ;■  a^d  tl^-remaining 
five  hufldfed  (firnw  are  l^kewif?, due  from  hjnp.in  ooiifequfincc^of  the 
<je(;?y,.-^ndrren:^an  \vftEhin;^.in  pawn,-as  beforeftatofl..  2  ;-)  ,    , 
-;■     ,  f  1      .    .,.■     ■'        '  I   v;!l  ■!   -   ■  •  '.     /■     }  -i  ■   r.  •!  ■•<■■•'■•■■'■'  '' 
Thep»wnee    ,';ti.i>a  perfbii,' havmg''re,«ivied:  a'-flaTC  Sn  pawn',  Und'Him  to' thA 
^ed^^co  5ie  ^frnar,  la-ofder  that  he-mgiyidnjoy  thieure  of  his  f<sr«ice,'  or'-fbf'an^ 
ffi'ftJiI     :othei-p*irpofe,-aftdthe-pawnef.  take'^pofftftibflV  theflape  Ife-  hrf  Ibngfcr 
refponfibaitjr  afiibjcftof  rcfponfibiHty  With  th*  Jja^ntc  j  (in  otkerw^rds^  If  Be  be 
]Mn;  Jcilled  oTiloft  in  the  haodsof  thi  pawnef,  the  paWnefe'is  not  thence 

heU^tOihare  received  payment  :of ■  HiB^^kbt  ?)  bdi^itfe  he  his-  paffed 
oncviftthc&pc^fleffipnof'th'e  pawnee;  and  khe'feiairi  df  the  pstAvner  FA 
wrtue  fjff'ariiaxi:  docs  mt  i\3ad^  aS'the.  feiziri-  of  the  pa*nie,  ■  a^'the 
tenure  of  a  loan-i^r^dgnatit  tothakof  a'pawit,'(mcfrtbbkAer  ihdt)'<6cs 
but  fce  mw    iC*po'*^*li*y5  whereas  the  former  does  not.     The  pawnee,  however, 
>rfuB»it«    js-,at  liberty  at  any.twne  (o  rpfumet  the-  pUdgefram-  the  {wwfier; 
thra  Ak-M*\  -becaufe  he  hol^s  it  hy.  the  toiure  of  a  /odn,  which  i&;not  buit^tig;  and 
J;^*"'     alfd,  bccaufe  the  contra^  of  pawn  ftill  fubfiils;»-,^bc»ce  it  is  that 
if  the.f!iwa^r  .were  to  die,,without  ha\^i^g  returned  tb^  pledge.:  the 
'I  pawnee 
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Jjawhee  would  in  thW  cafe  have  "a  claim  upon  it  in  preftrenc'e  to  HW 
other  creditors;  (that' is  to  lay, '  he  would  tie  "tntitled  firfr  to  bke  a 
fetisfiiftion  for  his  claim  from  the  pledge ;  which  done,  if  any  part 
lho\i)d  remain  it  wotild-te  djftributed  artiorig'thc  (Sihcf^erfeditOrs.)' 
<..'  rtJBjECTibN; — If  a  piwnee  be  not  held- Hable  for  a.  pledged  flav* 
aft^  he  is  lent»  bdw>  is-thc  contrafi  of  pawn  ■  fu|ipoifed ,  th^ri  td 
«kift:?'.  •.:'■■    '  ■■■'■'  ;--^-'  ■:/;:;.!.■"•        ,..;..."/.  ;i  .,;,  i      :  ,^ 

'-  I  REJ»LT^-^Rei^GfftfbiUfy'is  not,  in  evtry- ittftaocey  one  of -the. re^ 
4uifite«'of'a'-cohtraft  6f  pawsj^-i-JWfhtence-it-is-tbat'the'icffira  of  ith* 
icovtiafiinachesItOJthechildtof'a  pawned  female  fbarc,  althou^'fuctL  • 

xhUcfibcjiiatliubiB&j'&f^iclporifibility.ivom  lafsordcAradioh.  -     :  ■■  ': 

iiriAff  itberafiire,  tMt  contfa^-ftill  fub&ffs,  of  tbc  pawnee  reiiante  the 
:{^gp:6'Qmthe;p&wder^  heikgain  faeoomes  liabie&r.it,--iar  the:£uiie 
nfanher !a6 ;fernieri^,  having  again  taken  poSkHRoa  ofiit  in  vktue  of 
_i^  tootti^lft■pfpa.wn..^.■.       ;  -. '.  .     . ;.      .  .    i-/    ■  v  „  ir 

■  ,'  ■■  ■■:  ■-'    ;f 

If  either  of  the  parties  to  a  contrail  of  pawn  lend  the  pledge  with  The  pMgc, 

■  the  concurrence,  of  the  other'  to  a  ftrangei",  it  is  not  ih  this  cafe  a  fub-  ^"g^™  i?^ 
.jfl£t,pfv^eippjifibiUty  to  the  pawnee,  an.y  mprc  i  than  .in  ■  the  former  p'^lf^ffr 
.m^kipfit^.  but.  ik<  copUa^  of  piwn  Aill  continue?  ia  force^'  ^dioitb«r  r^bjeft  ojW- 
tpBf^  ^&iPntitJfid|tQr«funie.tbe  pledge  from  the  bornswcr,:  and  to.plgae  ***"   _  •'^' 

k  ^jP^wji  ^ ])<jfQrej.  ffom  thfe  intereft  each  has  in  it.  .  ■     ■    i-    .    !  ,:    .  ...  ■  -..''- 

■  '  i/in  «k]^er  party,  whh  the  ccAlfcnt  of  the  other,  let,  fellj  or  beftow  liie  ijledgy, 
th^pawtaaii-^kEt'toaiftranger,  it  is  excluded  from  the  contraft,  and  ^^'^by' 
CaaobtJ^n  bo-fqbjeft  toitj  ualefs^the  parties  conclude  a  frcfh  agree-  ''•*.",^^' 
xaf^*  i  Itiis  tO]be.obrerved  tbatif^  in  any  of  die&  cafes,  the'pawntr  fentofibe 
die  before  a  reflitution  of  the  pledge  be  made  to  the  pawnee,  he  [the  «iJ^  fUp' 

.  jp^wo)^]  is.  upctfi  the  ficac  footing  with  the  other  -crciditors ;  becaufc  as,  **  «»"»*• 

■  w  (W&queacc  of  thefe  aiSis,  a  bindtag  fight  of  othere '  is  conneded 

:  with -the . pledge,  the  effefl:  of  the  cont'raft. no  longer  remains;—   '      ,    ,. 

wh'eri^s^  Qo  bincShg  rJgUt  is  cdnneded  with  a  pledge  in  conibqjiuice  of 
•  ..,..; 'j  ;  the 
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die  loan  o(  it;'— £6r  which  te$&n  thcce  is  aa  cHcatialjtUfiercacfr^bo* 
tWQca  the  cafes  here  jC0Dfi4ci:ed  and  that  of  loao* 

Ip  the  pawiwe  horrow  the  ple^  from  the  ^wner  ^  aay  parti* 
cular  puipofe,  and  it  be  deftrojed  prerioiv  to  his  having  applied  it  to 
that  por|«>fe,  he  is  refponfiUefor  it.-^tiiat  19  to  fa/*  a  f«tm  prepof- 
tionate  to  its  value  is  retroiched  from  his  claim;  for  until  he. ^^pljr 
ibto  chat  ufe  for  which  he  has  borrowed  it,  the  fdzia  wh«A  be  had 
$nade  in  virtv^  of  the  contra^  of  pawn  (ftSl  fubfifts.  Hie  law  is  Simi- 
lar where  -the  pawn  ia  deftroyed  after  the  pawnee  has  accompliflud 
the  fervice  for  which  he  had  borrowed  it;  for  then  his  ieksiQ  of  Aw* 
«xifts  no  ionger.  If,  on  the  contrary,  it  be  d6fttoyed  during  die 
|Krlod  in  which  he  enjoys  the  ufe  of  it,  he  is  not  refponiiUe,  as  at;diat 
jtime  he  holds'it  in  kan,  not  in  pawn.  (The  lame  rule  alfo  facdds 
%^here  the  pawner  confents  to  the  pawnee's  making  ufe  of  die 
pledge*) 

Ape*"  If  a  paioa  boirow  a  robe  from  anothert  with  an  intent  geprralfy 

■idck.  with  declaretl  .**  to  pawn  it,"  he  may  accOTdingly  pawn  it  in  ieciuity  f(»:. 

wwrah^iT    any  dfebt  whcther'great  or  linall;-^whereas,  ^ the 4ender particular^. 

reftrifttti  in    i|iecify  the  fum  in  fecurity  for  which  the  borrower  may  f^s^^-  the, 

confi^uhe  robc,  heisnot,  in  that  cafe,  permitted  to  pawa  it  ^-9  futn  ^^fr^. 

^^cnianof  larger  or  fmallcT  than  what  is  fo  specified; — not  fora&ir£fr  iumj.be^ 

crodSnirifc "  *^^^  ^^  intcntipn  pf  the  lender. is,  that  the  robc  &»U  be. pa;wn»d  for. 

a  debt  which  niay  be  eafily  difcharged,  m  mtention  which^is  obrlpiifly- 

d^eated  iij  the  oafe  ofpawning.it  for  a  lar^  fum; — aor,jGqr 4 ^«a/ftr. 

ium*  becsufe  the  vie;^  of  theiender  bene  is,  in  cafe  of  its  lofe,.  the. 

*  Tliat  i*,— «lw»  fbe  ptwnee,  being  alrculy  pofleftd  at  tbs  pWgt^  oltrftu  ifae: 
•Tact's  CQt^nt  40  mfkeuft  of  it.  ~Forttediicidatiancf  what  U  here  adwuiccj  -it  jf  pB>-« 
pa  to  renutk,  that  3  pledge  nay  either  be  ddiveied  to  the  pawiw^  given  in  tmft  to  tit 
jf£lj  or  retained  in  fte  tunds  of  the  owner  [the  pawner]  undera  r^po^ibUi^  to  account 
lo9it'^afodbij,       \  :  ..  \  ■  ■ .  ,.  ,^.v  .■  .;  n 

5  ^  obtiuning 
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obtaining  &«in  tbe  pawner  that  fiim  iHiich  he  wcaM  Rcoivc  ft-em.  fhe 
pawnee  in  confideration  of  the^utfa  vafue  of  the  pledge.    The  fame' 
rale  alfo  holds  where  the  lender  ipecifies  either  the  particular  fpecies 
ofidefati,  the  per&a  who  is  to  neceii'*  the  pawn,  or  the  cky  ia  which 
tfan  eootjaift  is  to  be  qcnckided;^ — fuch  rcftridBons  beuig  ievaaHj  itf^ 
tcaidttd  wkh  particular  advant^e;   for  the  payment  of  ibiae  debtfrife 
more  .eaiily  cSb^ed  than  of  oche[s,-»-and  it  is  alfb-moK  CQavesicitt  tw 
make  paymtfat  in  fomo  cities  than  in  others,  ^d  Ho  likewise  it  is  of  ad'r 
vantage  to  l^titiculariae  the  perfons,  as-fome  men  are  juft  and'Careful) 
whiift  others  ^e  not  £».    Xf,  therc^we,  in  any  c^  theie  caf«sv  the;  nd  if  he 
bonowerafi:  Oontrary  to  the- dire^ons  c^  the  lender,  he  becomes' f&i  JSbSaSi" 
ipdnliblB  &Hr  thp  vaiue  of  the  article  in  cafe  of  lak ;— and  when  this,  for  the  niue 
happois,  the  lender  has  it  in  bis  option  either  to  take  a.cotnpen^oa.  "      ** 
from  the  borrower*  (in  which  cafe  the  contract  of  payi^n  fuhlKls  en-, 
tirely  between  the  borrower  and  the  pawnee,  fince  the  former,  by, 
paying  a  compenlation  for  the  pledge,  becomes  fole  propriet{>r,.of  it^)^ 
or  from  the  pawnee,  who  will  take  an  indemnification  from  the' 
pawner,  and  likewife  receive  payment  of  his  debt,  as  has  been  before 
explained  in  the  cafes  of  claims  laid  to  pledges.     If,  on  the  cont"ra^^y,    -       ,  --* 
the  borrower  conform  to  the  direfUons  of  the  lender,  by  pawning  the  ,.  .^ 

robe  ifor  the  exaS  fiim  to  which  he  was  reftriflcd,  and  the  value  of  tiie 
row  be  equal  to,  or  greater  than  the  amount  of  the  debt,  the  p^wn?e      '  -  .  r  -^ 
is  held,  in  caicof  its  lofs,  to  have  received  payment  of  his  debt,  and'   '" .'     |  '..'.^ 
the  proprietor  of  the  robe  receives  from  the  pawner  the  amount  of  the    '  ' 

debt,  being  the  fum  which  the  borrower  had  cleared  by  means  of  his  « 

ptopcrty; — ^^(arid  it  is  On  this  account  that  the  borrower  mull  pay  the 
amount  of  the  debt,-^m>/  becauiehe  was  feized  of  the  robe,  as  that 
was  in  vikue  of  a  ftec  loan  from  the  proprietor.) — ^In  the  feme  nlan- 
ner  if,  when  the  pawner  had  cpnformed  to  the  direflion  of  die  lender, 
the  rab»-be-in  any  degree  depreciated,  the  pawnee  fbr^ts  a  propor- 
tionate part  of  bis  claim,  and  a  like  fum  is  duefroitfthe  borrower  to " 
tiie  lender,  bec&ufe  of  fo  much  having  been  retrenched  from  his  debt.  ' 
lif  the  value  of  the  robe  be  ihort  of  the  amount  of  the  debt,  and  it  -be 
>  loft 
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loft  in  pawn,  a  fum  equivalMt  to  its  value  ii  retrenched  from  the 
■  claim,  and  the  remainder  of  the  debt  is.  due  from  the  pawner,  asBO 
difcharge  of  debt  is  elfeded  beyond  the  amount  of  the  value  of  die 
robe;  and  the  pawner  is,  moreover,  indebted  to  the  lender  for  the 
value  of  the  robe,  having  by  means  of.it  made  psyment  of  as  much  of 
his  debt. — If,  alfo,  the  value  of  the  robe  be  adequate  to  ib«  amomt 
of  the  debt*  and  the  proprietor  be  defirous  of  redeeming  his  property, 
Qa  the  part  of  the  pawner,  by  paying  the  amount,  the  pawnee  is  not 
in  that  caie.  allowed  to  objed  to  the  refloring  of  it;  beeauiie  the  robe 
being  the  property  .of  the  lender,  he  does  not,  con^ueotly,  by  re* 
deeming  it,  officiouOy  intermeddle  in  an  afiair  which  does  not  concern 
him ;.  (whence  he  is  entitled  to  take  from  the  pawner  [tho  Uvrowcar] 
the  fum  whicli'he  pays  .towards  the  redemption!  of  the  pawn;)  and 
,  the  Kdzef  muft  therefore  compel  the  pawnee  to  furjrender  the  robe.  It 
is  otherwilc  where  an  unconcerned  perrfon  pays  the  debt  of  the 
pawner;  for  as,  by  endeavouring  to  redeem  a  thing  which  is  not  his 
own  property,  he  interferes  in  a  bufinefs  which  does  not-  relate  to  him, 
the  pawnee  is  not  therefore  compellable  to  furrcnder  the  pledge  to 
him. 

bnt  not  if  it  ' "  If  the  borrowed  article  be  loft  in  the  hands  of  the  borrower,  rither 
p»w»,ortfwr  prior  ttf  his  having  pawned  it,  or  pofterior  to  his  having  redeemed  it," 
itdcmptioB.    jjg  ig  uQt  refponfible;  for  here  he  has  not  ac6ompliIhed  any  difcharge 

by  means  of  the  value,  which  (as  we  have  fliewn  in  the  above  cafe) 

is  the  fole  caiifc  of  refponfibility.  '    . 

On  dirpDtei  ,  If  a  difpute  arife  between  the  lender  an^  borrovper  after  th^  lofs  of 
^lrf"oftbe  *(ie  pledge;  the  lender  afierting  that  it.  had.  been  loft  whilft  in  the 
pledge,  the  hands  of  the  pawnee,  and  the  borrower  en  the  other  hand. maintain-. 
thi1>o^!^r  i'?g  t^at  it  was  loft  in  his  own  pofteflion,  either  before  he  had  pawned 
widi'l^!^  it.or  after  he  had  redeemed  it,  the.declaration  of  the  borrower'^  upon 
to  thepcrTon  oath,  muft  be  crated,  becaufe  he  is^  in  fhiscafe^  the  defendant,  .as 
.    .'■      ■    "    "■' ■■"  he' 
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he  denies  having  paid  the  debt  by  means  of  the  others  property .-^If,  in  *!><*  ' 
on  the  contrary,  they  difagfee  concerning  the  amount  of  the  debt  to  loH,  and  tbat< 
which  the  lender  had  reftriaed  the  pawning  of  the  robe,  the  declara-  ^^^^'^^  ' 
tion  of  the  knder  is  credited;  for  as  his  dcpofition  would  be  credited  w-thoreftric- 
if  he  were  to  deny  the  loan  itfelf.  It  fellows  that  where  he  merely  loaa* 
,  denies  a  quality  oi  the  loan  it  is  credited  a  fortiori. 

If  the  borrower  of  the  robe  pawn  it  on  the^th  of  a  promife,—  a  perfonw. 

that  is,  on  a  perfon  promifing  to  lend  him  a  certain  fum  of  money,  borro*ed  ar- 

and  that  perfon  accept  the  pledge,  and  make  the  promife  accordingly,  jj^'^e'f^* 

and  the  pledge  (which  is  fuppofed  to  be  equal  to  the  amoiunt  of  the  oft  promife, 

debt)  be  loft  before  the  pawnee  had  ful61Ied  his  engagement,  he  [the  fumprodiifei 

pawnee]  is  in  that  cafe  refponfiblc  for  the  fum  fo  promifcd,  as  a  pro-  ^Jo'l^^n*'' 

mife  is  held  to  be  the  fame  as  a  real  debt;— and  the  lender  is  en-  p»y»thcfciDe 
titled  to  receive  from  the  pawner  the  fum  which  he  takes  from  the 
pawnee. 

If  a  perfon  lend  his  flave  to  another,  that  he  may  pawn  him,  and  TbeienderoF 
the  borrower  pawn  him  accordingly,  and  the  lender  afterwards  eman-   \^^J!Z 
cipatc  him,  he  is  accordingly  free ;    for  the  owner's  property  in  him  ?"""^!^" 
is  not  deftroyed  by  the  circumftance  of  his  being  pawned.     Ahd  in'  theWwwi* 
this  cafe  the  pawnee  may  cither  receive  payment  of  his  debt  from  the  in'o^tou"' 
pawner,  (who  is  ftill  indebted  to  him,)  or  he  may  take  from  the  **'«'«pl«'«e- 
lender  the  value  of  the  flave  by  way  of  compenfation,  as  the  right 
wljich  he  had  in  the  worth  of  the  flave  was  deftroyed  by  the  lender 
emancipating  him ;— and  having  thus  received  the  value,  he  may  re- 
tain it  in  pawn  until  fuch  time  as  he  obtain  payment  of  his  debt,  upon 
which  he  muft  reftore  the  faid  value  to  the  owner. 

If  a  perfon  borrow  a  flave  or  a  camel  with  intent  to  pawn  it,  and  Tbeboirwrer 
having  firft  employed  the  flave  in  fervice,  or  rode  upon  the  camel,  he  ^^S'^f^^ 
then  pawn  it  in  fecurity  of  a  debt  adequate  to  its  value,  and  havine  t»ci«(hefoi« 

Vol.  IV.  K  k  afterwards 
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niemv^M)    afterwardb  difchflrged  the  debt,  the  plfe^e  bo  ^oaa^etUy  dsAfpyeii  in 
iogfromfach  t^e  haods  of  .the  pawnee  before  reftoratioo,  in  that  cafe  the  pawner .» 
irvJgreffion,  ^qj  rcfpopfiblc;  fof  whcu  hc  concluded  the  pawn  he  becahac  cxeM^ 
fibttiacafeof  frpm  refponfihility,  notwithftanding  he  had  prcvioufly  erijoycd  tiw 
ufufruft ;  fincc  although  he  at  firft  tranfgreffed,  yet  he  aftcrwMds  re- 
traced, and  a£ted  in  conformity  with  the  iititention  of  the  lender.    Ja    ^ 
the  fame  manner,  if  the  pawner,  after  having  redeemed  the  pledge, 
employ  it  in  fcrvice,  without  occafiouing  any  detriment  to  it,  and  it 
'  '    „     'be  afterwards  deftroyed  by  fome  unforfeen  contingency,  he  is  not  re- 
fponfible;  becaufe  the  term  of  the  loan  having  expired  upon  the  re- 
demption of  the  pawn,  hc  is  no  longer  a  borrffwer^  but  becomes  from 
that  period  a  trufiee\  and  although,  in  taking  the  fervice  of  the  pawn, 
he  was  guihy  of  a  tranfgreffion,  yet  as  he  afterw~ards  retradled  and 
conformed  to  the  intention  of  the  lender,  he  becomes  thenceforth  free, 
from  all  refponfibility.     It  is  otherwife  in  the  cafe  of  a  perfon  who 
has  borrowed  any  thing  not  with  an  intent  to  pawn  it ;  for  his  feizin, 
bdng  derived  merely  from  the  loan,  is  not  therefore  the  fame  as  that 
-    .  .-■  rfthe  proprittor,  to  whom  he  is  confequently  bound  to  reftore  the 
^  thing  which  he  borrowed.     In  the  cafe,  on  the  contrary,  of  a  loan 

with  intent  to^(m;«,  when  the  thing  is  pawned  the  obje£t  of  the 
lender  is  obtained;  for  his  view  is  to  have  recourfe  to  the  borrower  j 
that  is  to  &y,  that  when  the  pawn  is  deftroyed  in  the  polftffion  of 
the  pawnee,  and  a  difcharge  of  debt  thereby  proved,  he  may  take 
from  the  borrower  a  fum  adequate  to  what  he  is  held  to  have'dif- 
charged  by  the  lofs  of  the  pawn :  wherefore  if  it  be  deftroyed  iri  the 
hands  <rf  the  borrower,  without  a  tranfgreffion  on  his  j^art,  he  is  net 
refponflUe. 

A  piwner  '^  *^^  pawner  kill  the  flave  whom  he  had  pledged,  he  is  refponfible 

^"V^      for  the  value;  becaufeby  the  murder  of  the  flave  he  deftroys  the  right 
iiicfpoi^^   of  the  pawnee,  which  is  facred  and  inviolable;  and  a  right  of  this  na- 
fcribevld«^  ture,  attaching  to  the  property  of  any  perfon,  renders  him  [the  pro- 
prietor] the  fame  as  a  ftrangerwith  r^lpeft  to  refponfibility;  hke  the 

connexion  j 
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«Qsi]iexkMi  of  the  riglat  (^tbe  heir*  with  the  property  of  a  dying  per-  ;  ' 

fon»  which  prevents  the  efieft  of  his  gratuitous  afts  in  any  t^ing  be- 
yond the  third  of  his  eftate ;  or  like  the  connexion  of  the  right  of  a  ■  i 
legatee  with  the  legacy  bequeathed  to  him,  which,  if  the  teftator's  ■ 
hdrs  fiioidd  deftroy  the  article  [bequeathed  to  him  in  legacy,]  renders 
'  them  rdponfible  for  the  value  as  a  fubftitute. 

If  the  pawnee  commit  any  offence  upon  the  pledge*,  a  fum  is  Mdfoiiipni- 

remitted  from  his  debt  equivalent  to  the  atonement  for  fuch  offence ;  J^J'bJniy  he 

becaufe  tht  fubfiance  of  the  pledge  belongs  to  the  proprietor  [the  ""ydowit. 
pawner;]    and  as  the  pawnee  has  tranfgreffed  upon  it  in  this  in- 
ftance,'  he  is  confequently  refponfible  to  the  proprietor  for  having 

fo  done.                                                                                          .  ' 

If  a  pledged  flave  be  guilty  of  an  offence  againft  the  pawner,  either  *^l'  *'*•>'« 
In  pcrfon  or  property,  fuch  offence  is  of  no  account, — that  is  to,6y>  mitMi  bv* 
is  not  attended  with  any  effect ; — and  in  this  our  doftors  have  beep  upmfeiAw* 
unanimous;  for  as  the  offence  is  here  committed  by  t}\e property  ort,  tlie/ff/Swor 

,  .  ,.  ,,  ,  .  ,^       pn>ptriyoih\t 

the  proprietor t  the  cognizance  of  it  would  tend  to  no  advantage,  [py  pawner  i«  of 
■  the  (jffences  here  alluded  to  is  to  be  underftood  merely  fuch  as  i^duc?  '*"*''""'** 
finet.  not  fuch  as  occafipn  retaliation.)  , 

If  a  pledged  flave  be  guilty  of  an  offence  againft  the  perfon  of  tKe  »"  f*"*  o*"- 
pawiiee,  ^is.likewife  (ia  the  opinion  of  Hiw^^)  is  of  no  accoui^t.-r-?  mitwdbyhim 
The  twpdifciples  h&ve  judged  other  wife.— The  argument  addwced  by  }^Jt^' 
them  is  that  as,  in  this  cafe,  the  offence  does  not  ade£l  the  pri^ri^  fawmt. 
etor,  an  advantage  may  be  derived  from  a  cognizance  of  it,  fince  the 
(lave  may  be  made  over  [to  the  pawnee]  in  reparation  of  the  ii^ury.— 
^he  offence  is  therefore  of  account  in  this  infbnce ;  and  fuch  (accord- 
ing to4fa«ni^  being  &e  cafe,  it  follows  that 'if  the  pawnn- and  pawnee 

*  Such  3S  byuutimMg,  or  othennre. 

K  k  2  concur 


,y  Google 


M^  pawns:  Book  XLVIH; 

cbncur'in  diSblving  the  contra£tof  pawn,  indithe  pawiMrrathcT'deb 
liver  the  flavc,  or'pay  a  fum  to  tte  pawnee  in  atonemf^t^for  th(;-*lf- 
fence,  the  obligation'  of  debt  is  void  * ;— but  if  the  pawhfeo'  flwuld  fig*' 
nify  thkt  **  hfc  does  not  defire  any  compenfation  for  the  offence,*' >  thb 
feve  remains  in  pawn  as  before.  The  argument  of  Htmerfa  is,-  than; 
no  advantage  can  poflibly  refult  from  taking  cognizance  of  the-offoBDr 
in  queftion;  for  if  cognizance  of  it  be  taken  on  account  of  the 
'  pawnee/ it  is  then  incumbent  cot  him  to  extricate  the  flave  fromthe 

guilt  in  which  he  is  involved -j-;  wherefore  he  muft  firft  /h7j»tKc  exr 

\  _,     '  ;  pidtory  fum,  and  then  again  receive  it,  in  which  there  is  evidently  no. 
advantage.  .,    . 

ai«{:iftn,lki»'.  I^  a  pledged  flave  commit  an  offence  upon  the  property  ofithe 
vi3I^^  m^,'  li*wnecv  ftich  offence  is  of  no  account,  according  to  all  oilr  doftof$,; 
^•j^;^  ■  provided  the  value  ofthc  flave  be  adequate- to  the  amount  of  the  .debt; 
AAnSof  ■  fofiherc  no  advantage  can  refult  from  taking  cognizance  of  the  offence;, 
AhmU  ■'.  ,  as  the  fceinedy  applicable  in  this  cafe  is  an  appropriation  of  the  ;fl^ve  tc^ 
■■  the  pawtiee,'  in; compenfation  for  the  injury  he  had  fuflaia?(},— a,i:e- 
.  medy  "which  cannot  here  be  cffefted,  as  the  flave  isnot  nwwfe  Wflf-ioi 
atoHecnCntfor'thfr  offence,  but  is7o/</,  and  a  compenfation  £pr  tb«  iar' 
jury  fee  has  done  to  the  property  of  the  pawnee  difchargci  from.  :tbo 
purcb^e'm6ney; — and  as  the  fum  appropriated  tothedifchai^  6f.ths 
compehfation  is  deducted  from  the  debt,  there  is  finally  no  advaitta^ 
in'  talking  account  of  the  offence  in  this  inflance.  If,  on  the  -cootraryv' 
the  value  of  the  flavc  exceed  the  amount  ofthc  debt,  tb^e  ane.twb 
Opinions  recorded  from  Haneefa  upon  the  cafe. — One  is,  that  the'ofi* 
fence  miay  be  redrefled  in  the  proportion  in  which  the  value  [oF;  the 
flave]  exceeds  the  debt,  a  pledge  being  a  truft  with  r^pe£t.taaiy 

*  BecauTe  the  flave  here  appean  to  have  been  **^J^  in  the  handi  ef  the  paumit"  a  clr* 
cumftance  which  liquidates  his  debt. 

t  Becdufc  he  is  poflefled  of  die  flareinavrajwhicb  induce9Tel{tbnfibility;   ^    * 

excefs, 
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ex<lcft»  sod-the  injury  in  this  caie  being  fimilar  to  that  coipmitted  by. 
a.|Qa.ve:in  depptit  on  the  propety  of  the  truftee..  The  other  is^.  that 
the'ofiibnoci  cannot  be  redrefled  at  all ;  for  as  the  effect  of  the  contrad^ 
of  pawja  (cutmely,  the  detentioa  of  the  (lave  on  account  of -debt)  apr- 
pbcB  to  the  excefs  as  weU  as  to  any  other  part  of  the , pledge.  It  may. 
duseforc-be  faid  diat  he  is  a  fubje£t  of  refponfibility  in  t9iOt      . 

'  ■  'It  an  offence  be  committed  by  a  pledged  flave  on  the  fon  of- the-  *»«  huof- 
paWner  or  pawnee,  it  is  cognizable ;  for,  as  the  right  fcf  property  of  a  the'fon*of'the 
ftther  is,  in  reality,  diftindt  and  feparate  from  that  of  his  ion,- the  J^^^i^ 
crime  is  therefore  the  fame  as  if  committed  upon  a  ftrangcr.  ■:. 

'If  a  perfon  pawn  a  flave  eAimated  at  one  thousand  dii-mst  in  fdcu-  i^fao  pMgtf< 
rity  for  a  debt  of  the  feme  amount,  payable  at  fome  future  periody.at^  ^fte**^^'' 
die  vahie  erf"  the  flave  be  afterwards  lowered  to  one  hundred  4irnu  from  ^i"'''"-  •*•"' 
a  fall  in  the  price*,  and  a  perfon  then  kill  the  flave,  and  pay  a  edm-:  «maiTHa*f-i. 
penfation  of  one  hundred  dirmst  (being  the  valae  he  at  that  .time;  J^Je^ftSmi 
bKtrB,)  and  the  time  of  payment  arrive,  the  pawnee  muilin.thisjcafe'  he  r«Ani»r  j 
Wep  po^eilion  of  the  hundred  dirms  aforefaid  in  lieu  of  his  deiit,jja2td  fln/cr} 
has  no  farther  claim  whatever  upon  the  pawner.— This  is  fw*jj^«l 
ttpon  an  eftabliihed  rule,  that  no  regard  is  paid  to  any  depreciation -of 
a  fledge  from  a  fs\\  in  the  price,  regard  being  had  folely  to  the  yaluq 
it  bore  at  the  time  of  the  contraO  of  pawn; — whence  it  is  that  (ap-is, 
here  ftwntioned)  a  diminution  of  the  value  of  a  pledge  from  a. fall  ia 
the  ^price  does  not  dccafion  a  remiflion  of  the  debt,  according  to  our 
doftors  :iT*ooQtrary  to  the  opinion  of  Ziffer,  who  contends  that,  upon 
thb  pledge  iuftaining  any  lofs  with  r;fpe£t  to  its  worthy  it  may  be  fal^ 
tp:fi>ftaia  a  tefs  with  refpeft  to  the  fubjiance  alfo.    The  argument  of 
our  doftors  is,  that  a  fell  in  the  price  arifes  merely  from  a  decreafe  of 
defire  in  men  towards  the  article, — a  circumftance  to  which  no  regard 

*  That-iS)  from  a  lall  (for  inftaoce)  to  the  currtnt  or  mariti  price  of^flttvts. 
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is  paid  in  the  cafe  oi  faUt  (whence  th«  purohafer^has)  no  optioh  in 
couiequence  of  any  cafual  fall  in  the  market,  but  awes  the  whofe 
-pricaragreed  for,)  nor  in  the  cafo  of  «^;3»fl/Mw,  (whence  an  yfurper, 
upon  rel}x)ring  the  article  be  has  Hfiirped,  b  not  refpdnliUa  for  anf 
dcpreqiation  ix  may  have  Cuflained  in  the  interioi  of  ufurpation:froar  a 
fall  in  the  pric«.)    As,  thereforo,  no  part  of  the  debt  is  remitted  iik 
confequence  of  a  fall  in  the  price,  the  flave  continues  in  pledge;  c^- 
pofed  to  the  whole  of  the  debt;— <md  upon  any  perfoti  kiUifig  him, 
hc:pays  the  value  which  he  [the  Have]  then  t^rs,  namely-,  one 
hundred  dirmt ;  (for,  in  exacting  cQmpenlatioa,  regard  mufl  be  paid  ^ 
the  value  at  the  tiiqe  oS  the  deilrudion  t^ing  place;)— a^d  tbe^^ 
pawnee  takes  the  hundred  dirtm^   as  being  a  compenfation  for  the' 
worth  of  the  pledge  with  refpeft  to  the  owner  of  it.    But,  after  this, 
the  pawnee  has  no  further  claim  on  the  pawner ;  becaufe  the  feiziji  of 
/      ' '        the  pawnee  ilands  as  a  feizin  of  payment  from  the  time  pf  his  ob};ai|i-*, 
ing  poffeffion  of  the  pledge,  which  payment  is  confirmed  in  th(j;evw]t 
.  ■    '  .  of  the  lofs  of  the  pledge  whilft  in  his  pofleflion.     The  valub  of  tbe- 
;       '■      flave^  moreover,  at  the  beginning  was  one  thoufand  dinmt  and  uppflt. 
.        -his  being  deftrbyed  in  the  hands  of  the  panunte^  he  [the,i^wi)e{i]  \%- 
accounted  to  have  received  payment  of  his  vihole  dtbt  in  virti??  pf  hip 
.''  .   orlg'uiai  feizio.    But  fince,  in  confequence  of  hi§  hayingreceiKe^.  qiiP 

hundred  dlrmsy  it  is  impollible  that  he  can  alfo  be  thus  afrcoj^Qt;^  t;$: 
obtain  payment  of  one  thoufand  d'lrim  (the  orjgi)iaJ  value  of  the  fiaVflJ 
without  inducing  ufury,  the  matter  is  therefor-c  fettled  thus,-*— jt^j;  Jas, 
received  thefe  hundred  dinm  as  part  payment  of  his  debt  ctf  o^ip  thpur 
l*aud  dirms^  and  that  there  ftill  remain  nine  hundred  Srms  gfinfised  tov 
the  fubftance  of  the  pledge ;  and  that,  upon  the  pledge  bciog;d^roy(sd 
in  his  pofleflion,  he  is  in  confequence  of  iuchdcilruiftiopiaccountcd-ftf- 
receive  payment  of  nine  hundred  dirms.  It  is  ot^erwi^  whfw  thf ; 
-  flave  dies  a  natural  death  in  the  bands  of  th?  pawjjee;  fora6,,.ip  |hW 
cafe,  there  can  be  ho  imputation  of  ufury,  he  is  therefore  held  to  h**'*^. 
received  payment  of  the  tahok  of  the  debt  in  that  inftance.      .    -. 
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Jit  s^ei^fi  (nwh  a  flavc  eltiraated  at  one  ihoQiitnti  <//nffj  in  feCU'^  but  if  (after 
rijtjy  of  a  cjcbtpf  the  feme  amomit,  and  the  vriue  of  the  flave  be  after-  adif^/,^ 
uahds; lowered  ta  wie  hundred  <£rrw  by  a  fall  irt  the  price,  anil  the  i'bydefireof 

/-  n    1       n  r        '  the  pawnee 

pft'wnee  be  auchonzed  by  the  pawacr  to  fell  the  imvc,  and  accordhigly  fcr  payment  ■ 
ijc^  him  for  one  hiindred  ^rms,  knd  take  poiTeflioa  of  the  price  to-  ^^  i"  ftui  en. 
wards  the  dtfcbaf ge  of  his  debt,— he  is  ftiU  entitled  to  receive  from  Jj^5<J  ^^^"7 
the  pawnee  the  remaining  nine  hundred  Jirms ;  for  as  the  pawnee  ibid 
thiQ  pledge  at  the  inflance  of  the  pawner,  it  is  in  e(ft&  the  lame  a«  if 
the  pawner  had  taken  it  back  and  fold  it  himfolf,— in  which  caic  the 
^eenient  would  be  diliblved,  and  the  debt  would  continue  in  ibrce, 
except  in  regard  to  that  fum  which  the  pawnee  had  received,— -and  ib 
h^re  likewife> 

If  aperfon  pawn  a  flave  Talued  at  one  thoufand  Ji'rm  ag^iift  a  The  pawner  " 
debt  of  th6  ikme  Amount,  andaftcrwards  a  flare  valued  at  one  hundred  "fla^t?" 
difpts  kUI  the  flave  in  pawn,  and  having'  been  given  in  compen&tion  A'ivalue  (re- 
fer his  Uood,  be  detained  in  pawn  In  Ueu  of  him,  the  pawner  is  in  pawnee  in 
that  cafe  compellable  to  redeem  him  by  the  payment  of  the  whole  of  ST'SlS*"' 
^e  debt,  namely,  one  thouland  d/rms.     This  is  the  opinion  of  Ha-  flaintheiUve 
Miefd  and  ^oc  Teq/af.    Mohammed  mamt^ns  that  the  pawner  is  in  this  payment  of 
cafe  at  liberty.fiither  to  redeem  the  pledge  by  difcharging  the  whole  of  ''^^^^'■ 
tiie'^iibt,  or td-trinsfer  the  property  of  it  to  the  pawnee  as  a  commu- 
tation.   Ziffer^  oh  the  other  hand,  contends  that  the  flave  who  per- 
petrated the  murder  is  to  remain  in  pawn  in  fecurity  of  one  hundred 
£rmi\  and  that  the  remaining  fum  of  nine  hundred  dirms  is  accounted 
to  tie'difcharged;  becaufe  (as  he  argues)  the  feizin  of  the  pawnoe  in 
Virtue  of  the  contraft  is  a  feizin  of  payment,  which  is  fulfilled  in 
Aiscafe  by  ihe'deftruflrion  of  the  pledge:   but  as  the  pledge  has  left 
bcMnd  it  a  return  or  conlideratic^,  equivalent  to  the  tenth  part  of  the 
dabt,  iiioh  part  is  therefore  ftill  due,  and  the  flave  is  detained  in  pawn 
ill  'fiiCorify  thereof.    The  argument  of  our  dodlors  is,  that  in  this  cafe 
no  part  of  the  debt  Is  remitted ;  becaufe  the  fecond  flave  is  a  fubftitute 
iot  the  firft,  in  regard  merely  \.ofitfi>  and  bloody  (that  is,  in  regard  to 
''  5  appearance  \) 


,y  Google 


it$6  PAWNS.  Book  toVnr. 

'  m^ardncox)  andas,  in  caic  of  the  exigence  of  the  ;/f«f0  fltffi:,  if  the 
vtloe  were  to  be  diminished  by  a  &U  kk  the  price,  Aill  no  pait  <A  ttiC 
^  '  ;  debt  {as  wehavebefore  fhewti)  wouldbe  oOithaCaccouatanuxkUed,-^ 

ib  neither  is  any  part  annulled  when  another'Oave  is  fubftituted -for  ths 
OD£-(^igin]tlly  [^ged.  Mobanmid  ha»  indeed  faid  tiiM  the  pawtfeir 
.  ,  imyneverthelefs  refuie  to  redeem  the  pledge";  for  when  a  change  and 
dimimition  of  i*al«c  took  place  in  the  pawn  whilft  in  the  poffefHon  of 
the  pawnee,  (which  is  a  caufe  of  refpc»i5bility,)  the  pawnei  became 
empowered  to  object  to  the  redemption  of  it ; — in  the  lame  manner  » 
where  a  flave  kills  a  purchafed  flave  antecedent  to  the  delivery  of  him, 
—in  which  cafe  the  purchafer  has  it  at  his  option  either  to  accept  the 
flave  who  committed  the  murder  in  lieu  of  the  one  he  purchafed,  or  to 
annal  the  contraS  [of  fale.]  To  this,  however,  the  two£iUrri  re- 
pl]K  that  upon  the  fecohd  flave  being,  with  regard  to  appearaace,'  Cub- 
ftituted  for  the  fiift,  it  may  be  faid  that  no  change  takes  place  in-tfac 
identity,  of  the  flave ;  and  as  the  fubftance  of  a  pawn  is  a  irup  in  the 
t&nds  of  the  pawnee,  it  follows  that  the  pawner  cannot  rmder  -it  the 
property  of  the  pawnee  unlefs  he  fliould  confent  thereunta— More-> 
over,  the  transfer  of  a  pledge  in  commutation  of  the  debt  to  which  k 
fliood  oppofed  was  a  common  pradice  in  times  of  ignopaiHn,  but 
has  fince  been  profcribed  by  the  law.  It  is  otherwife  -with-refpod  to 
the  cafe  of  fale  adduced  as  a  parallel  by  Mohammtd;  for  there  th^  buyer 
has  the  option  of  annulling  the  contrad  of  fale;  and  tbewucralment  of 
fale  is  permitted  by  the  law. 

The  fines  in-  -  If  a  pledged  flave  flay  a  perfon  by  mifadventare,  the  Aie  of'Utnd 
piedftedfl*ve  ^^  ^'^  *^^*  *"*^°  chargeable  to  the  pawnee,  who  muft  defr^  it  accord- 
muft  bede-    indy: — nof  is  he  at  liberty  to  commute  the  flave  for  it,  as-he  has  nbc 

frayed  by  the        °  ■'  '  '  . 

pawBcej  the  power  of  transferring  the  property  of  him  to  any  perfoft.  If, 
therefore,  the  pawnee  difcharge  the  -whole  fine,  the  flave  is  thereby 
rendered  pure;  and  the  ftainsof  guilt  being  thus  effiiced,  his  [the 
pawnee*s]  claim  of  debt  fubfifls  as-  t^fore :  but  he  is  iioc  etititlaL>to 
make  any  demand  on  the  pawner  on  account  of  the  fum  which  he 
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jKod  VI  exptatioA  of  the  crime  of  tbe.flavei  for.  a%  it  was  cooamitted 

whilft  in  his  po&flion,  (a  circumfbace  which  occaiions  rerpoalltu- 

Itty*,)  the  atoaem^t  for  it  therefore  refts  upon  him.     If,  how-,  ^  ■' ^  r** 

ever,  the.pawnee  object  to  the  payment  of  the  penalty,  the  pawner  defnycd by 

riiufi  in  that  cafe  be  ordered  either  to  pay  the  fine,  or  to  make  over  who^l^ 

the  flare  in  lieu  of  it ;   for  the  pawner  is  the  froprietor  of  the  fl»ve;  ^'*2X  ■ 

and' the  .j^  was  chargeable  to  the  pawnee  merely  for  this  reafem,  in  luiuiduioa 

that  his  light  iq  connected  with  the  flave.  [in  virtue  o^ pawn,']  and  not 

becMife  0^  bis  being  in  any  relpe£l  H^.^n^rte/er.    Upon  his  refufiJ, 

tberefbre,  the  claim  of  atonernent  for  the  (^mce  l\es  againft  the 

pawner,  as  being  proprietor  <^  the  Have ;  and  the  atonement,  in  the 

prefent  toftance,  is  either  paying  the  fine  of  blood,  or  making  over 

the  flavc  in  liai  of  it.     If  the  pawner  adopt  the  /otter  alternative,  his 

debt  to  the  pawnee  is  held  to  be  completely  difchar^ed ;  for  the  tranf- 

for  having  been  incuired  by  an  offence  committed  by  the  flave  wbilft 

in  the  pawnee's  poffeffioftt .  he  therefore,  as  it  were,  penjbes  in  his  hands,_ 

If,  ^fo,  fae  adopt  the  former  alternative,  (that  of  paying  the  fne^') 

bis  debt  is  exttnguiflaed;*for  as  the  flave  was  (as  it  were)  loft  by  the 

ofience,  the  recovery  of  him  was  incumbent  on  the  pawnee,  by  the 

pa3*ment-«f  the  atonenoent.    Upon  the  pawner,  therefore,  diicharg- 

ittg  foab  atonement,  lie,  as  it  were,  retrieves  the  flave,  and  is  confe" 

quendy  wtitled  to  payment  from  the  pawnee ;  for  which  reafbn  the 

debt-is  heM  to  be  annulled.     It  is  otherwiie  where  a  perfbn  pawns  i. 

flave  girl  who  bears  a  child  whilfl:  in  the  poflellion  of  the  pawnee  ; 

for  if  that  child  fltould  either  kill  a  man,  or  trefpafs  upon  any  perfon's 

peoftrty,  it  ts  incwo^wnt  on  the  pawner  in  the  firft  inftance  to  make 

oMf  the  child  ia  ex{<ation  for  the  murder,  or  in  compeafatitm  for 

tbo  damage  he  may  have  occafioned;  as  the  child  is  nttt  a  fut^e^  of 

refponfifaility  with  the  pawnee.    If,  therefore,  the  child  be  given  in 

licttiif  thC'blood  or  property,  it  is  excluded  ixom.  the  contract  of  pawn» 

*  Tkms«ri«(«/«^^ofa  flare  is  oil  certun  degree  refponfible  for  hit  cofiduA. 

Vol.  IV.  LI  but 
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but  is  not  deduced  from  the  pawnee's  debt,— nn  the  fame  nianner  as 
where  it  dies  a  natural  death :— or  if,  on  the  other  hand,  he  pay  the 
Atonement,  the  child  in  that  cafe  remains  in  pawn  with  itS'  mother 
as  before. 

Rdei^hK.  If  a  pledged  flave  deftroy  the  property  of  any  perfon  to  an  eyual 
^ttioM^  or  greater  amount  than  his  value,  and  the  pawnee  difchargft  the  debt 
red  by  a  thos  incurred  by  the  flave,  his  clam  upon  the  pawner  holds  good  as 
deftioyingthe  before,  in  the  {sine  manner  as  where  he  pays  a  pecuniary  atonement 
j^'i^  for  any  o^««  committed  by  the  flave.  In  cafe,  however,  ofhisob- 
jefting  to  fuch  payment,  the  pawner  is  then  required  either  to  fell  the 
flave  towards  difcharging  of  the  debt,  or  to  pay  it  htmfelf.  If  he 
adopt  the  /after  alternative,  the  'claim  of  the  pawnee  is  cancelled,  in 
the  fame  manner  as  explained  in  the  example  of  atonements.  If,  on 
the  contrary,  he  prefer  thcjor/ner  alternative,  and  (declining  to  pay 
the  debt  himfelf)  fell  the  flare  towards  the  difcharge  of  it,  in  that 
cafe  the  perlbn  who  fuftained  the  injury  muft  firfl  take  what  is  due  to 
him  from  the  price,  (his  claim  having  preference  to  that  of  the 
pawnee,)  and  then,  if  any  thing  remain^  enquiry  muft  be  made 
whether  the  claim  of  the  proprietor  of  the  goods  Was  greater^  efual 
•  to,  or  lefs  than  that  of  the  pawnee  ?— If  it  be  «ther  equai  to,  or 
greater  than  the  claim  of  the  pawnee,  the  refidue  of  the  price  is  ap- 
propriated to  the  pawner,  and  the  debt  of  the  pawnee  is  held  to  be  an- 
nulled ;  for  upon  the  flave  being  fold  towards  the  dilchargc  of  a  debt 
attaching  to  him  in  confequence  of  an  offence  committed  whilfl  in  the 
pofleflion  of  the  pawnee,  the  cafe  becomes  in  ef&£t  the  fame  as  if  he 
had  been  deftroyed  in  the  pawnee's  poflleflion.  If,  on  the  con- 
trary, the  claim  of  the  proprietor  be  lefs  than  that  of  the  pawnee,  the 
elaitn  of  the  pawnee  is  in  that  cafe  annulled  only  in  proportion  to  the 
fum  difburfcd  to  the  proprietor;  arid  the  remainder  is  detained  in 
pawn  in  lieu  of  the  flave ;— wherefore,  if  the  pawnee*s  debt  be  at  that 
time  due,  he  may  then  take  this  fum  us  a  fatis^ftion  for  it ;  but  if  the 
term  of  payment  fliould  not  have  arrived,  he  muft  retain  it  in  his 
5  hands 
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hands  until  his  debt  become  payable.  If,  on  f be  other  hand,  it  ihouM 
{q  h^ppeQi  that  the  price  of  the  flave  dpe^  not  altogether  iuffice  tOr 
wards  the  difcharge  of  the  proprietor's  debt,  he  [the  proprietor]  majf 
in  that  cafe  take  the  whole  of  the  price,  but  without  making, a  de- 
mand on  any  perfon  for  the  remainder,  until  fuch  time  as  the  Have 
may  have  become  free;  for  his  right  relates  to  the  fiave;  and.as  the 
flave  has  been  fold  towards  making  fatis^fUon  for  it,  his  claim  there? 
fore  to  whatever  part  of  the  right  may  not<  have  been  thus  difcharged, 
is  fufpended  until  the  flave 'obtain,  his.  ft-eedom,  when  it  maybe 
again  urged;-r-and  if  the  flave,  after  obtaining  his  i freedom,  fliould 
thus  difcharge  the  remainder,  he  is  hot  then  entitled  to  claim  a  reim- 
burfement  from  any  perfon,  aa  the  money  he  difl>urfed  was  due  from 
him  on  account  of  his  own  &£t. 

If  a  perlbnpawn  a  flave  valued  at  two  thoufand  Syits  in  fccurity  if  thevalue 
of  a  debt  of  ow  thoufand,  and  the  Have  commit  an  offence,  in  that  ca&  be  t^e  ^ 
the  pawner  and  pawnee  muft  ioth  be  ordered  to  pay  the  atonement*^  ^"^^JJ^ 
for  a  moiety  only  of  the  flave  is  infured  with  the  pawnee,  the  other  incurred  by 
mraety.  being  with  him  as  a  int/i;  and  accordingly  the  atonenj^t  for  invcd  eqind* 
the  infured  moiety  is  chargeable  to  hioi,  ^uid  that  of.the  otherioxoiet^  wities?"'*^ 
to  the  pawnee.    If,  therefore,  the  pawner  incline  to.  give  th^  flavqas 
a  compoHtion  for  the  offence,  and  the  pawnee  afi^t  thereto,! his. [thp 
pawnee's]  debt  is  extinguiihed«    If,  on  the  contrary,  the  parties  dif- 
3gree,  (one  of  them  inchning  to  give  the  Have  in  compolitioo,  aojl 
the  other  wifhing  to  difcharge  the  atonement,)  the  declaration  i$  In 
that  cafe  accepted  of  the  party  who  prefers  paying, the  at(^emen|t, 
whether  it  be  the  pawneror  pawnee  ;  for  if  the  pawTue  pay  the  atoq^- 
ment,  flill  the  right  of  the  pawner  is  not  annulled;   whereas  the 
pawner,  in  commuting  the  flave  for  the  penalty,  would  deftroy  the 

*  T^is  does  not  mean  that  eath  is  to  pay  the  atonement,  (f^r  that  would  be  to  pay  it 
tmc€,)  butthat  the  obligation  of  atoning  for  the  offence  rcfls  upon  the  cm  as  well  as  u-^.on    ' 

LI  2  right 
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■  '■  '  right  ofthe  (ttWfflee.  Ifthcfawfiee  pay  the  atonanent,  a  part  of  tht 
payment,  in  px^mon  to  the  part  [of  the  flaw]:  he  hdd  intrufiy'  ia 
ooc^tred  sa  gnOititouSt  (fiM*  this  realbn,  that  ifhe  had  not  cfaofents 
1^  it, '  the  matter  would  have  rcfted  upon  the  pawuery")  and  fudh 
being  the  cafe,  he-has  no  claim  upon  the  pawqer  for  an  indemnifica- 
'■  tidii.-^If,  oa  the  contrary,  the- pawnee  refufo  to  pay  the  atonement 
«ni  the  pawner  tf fcharge  the  whole,  a  mmety  of  it  is  in  that  cafe 
pj^ed'  to  the  accbimt  of  the  pawnee  ;-i-(that  is  to  fay,  is  dedaftpd 
.frcin  his  claim;)  for  as,  in  all  cafes  where  pledged  (laves  commit  a 
crime,  the  debt  of  the  pawnee  is  held  to  be  extinguished  upon  tb^ 
pawner  either  making  over  the  flave,  or  pa^'lng  the  atonement,  it  fol:- 
low«^th9t-the  pawner,  in  paying  the  atonement,  does^not  a£t  graiu- 
itoufyi*  As,  dierefore,  a  mwety  of  the  atonement  is  due  from  the 
pawnee,  if  fuch  moiety  be  equal  to,  or  greater  than  his  claim,,  the 
whole  of  his  debt  is  extinguiihed ;  or,  if  it  be  left.,  a  proportionate 
part ;  whilft  the  ilave  is  detained  in  pawn  in  fecurity  of  the  part  re- 
maining due. 


TWtieaMr  . 


If  a  pawner  die,  his  executor  is  empowered  to  fell  tVc.predge, 
*'****^*^  arid  difdiargc  the  debt,  provided  he  obtain  the  confent  of  thcpawncc; 
UQ  the         foi*  as  the  executor  reprefents  the  pawner,  he  has  confequently  the 
SftSMy  **"*  ^ame  power  and  privilege  as  had  appertained  to  kim  during  his  life^- 
iJS^?''"  time.     But  if  a  pawner  die  without  leaving  an  executor,   it  then 
"•ftw-         belongs  to  the  Kd'zes  to  appoint  a  pe'rfon  to  aft  in  that  capacity ;  as  it 
is  his  duty  to  confervc  the  rights  of  thofe  who  are  thcmfelves  inca- 
pable of  maintaining  them ;  which  purpofe  is  fulfilled  in  the  appoint- 
ment of  an  executor,  who  may.di£;harge  the  debts  of  the  deceafed, 
aftd  receive  payment  of  his  claims  upon  others. 

If  an  executor  pawn  part  of  the  efFefts  of  the  defunft  to  one 
of  his  creditors,  it  is  illegal,  and  the  other  creditors  may  compel 
him  to  revoke  the  pawn  ;•— for  an  executor,  not  having  the  power 

■of 
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of- paying  ibme  of  tbe  creditors,   aad  of  excepting  others,  -cannqt  «Byptrttcu- 

ther^re  give  pledges  to  fonie  and  not  to  others ;   as  a  .pledge'  i»  bclfl  ' 

to  be.  the  fame,  in  elfedt,  with  an  actual  pigment.  ■   If,  thercforo, 

the  executor  Ihould,  iii  the  mean  time,  difcharge  the  claims. of -tt^ 

other  creditors,  the  pawn  which  he  before  made  is  valid,  fiaoe  in 

fatisfying  them  he  removes  the  bar  to  its  legality.     Bat  if  the-dtf-  "oleft  there 

fun£t'  (hould  leave  only  one  debt  againft  him,  inthaD  oafe  the  execiV- 

tor  is  juftified  in  pawning  part  of  the  effe^s  in  fecdrity  of^if;-  -foP, 

fince  he  has  a  power  of' giving  part  orthe  efte£ls  in  paynient  of 

the  debts  of  the  deceafed,  he  may  confequently  depofit  part  of  them 

in  pledge ;   arid  if,   afterwards,    he  fell  the  pledge  as  a  means  df 

dif<jharging  the  debt,    it  is  lawful,    becaufe  the  fate-  of  the   efiefts 

of  the  defuoflf  with  a  purpofe  to  pay  off  his  debts  being  lawful 

when  they  arc  not  pawned,  it  is  confequently  lb  likcwife  wheil'  th^ 

are  pawned.  -  •  -         •/ 


If  an  executor  take  a  pawn  in  fecurity  of-  a  debt  due  to  the  de-  He  may  re- 

fundi,  it  is  lawful;  becaufe  the  feizin  of  a  pawn  is  the  fame  as^  re-  j^'frcuriiy" 
ccipt  of  payment ;  and  it  is  the  duty  of  an  executor  to  receive  payment  ;**.'  '^i**^ 
of  the  debts  of  the  deceafed.  (A  more  particular  explanation  of  the  '  '  " 
povycrs  of  an  executor,  with  refped  to  pawns,  fliall  be' given  in  treat- 
ing oi  Executor/hips  J)  *  '    '      '    ', 


■    ,.   -.:.c^ 
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SECTION. 


Grapt-jmct  If  a  pcrfoH  pawn,  in  fecurity  of  a  debt  of  ten  dirmsy  a  quantity 

fn'oT'^wr  ^'^  '^^  juice  of  grapes  of  the  fame  value,  which  afterwards  becomes 

hawing  be-      wine",  and  then  vinegar,  and  the  value  of  the  vinegar  be  alfo  ten 

and  then -w"-    dirnUt  it  in  that  cafe  remains  in  pawn  for  the  debt  of  ten  dtrms;  be- 

**""•        ■   caufe  whatever  is  fit  to  be  JoU  is  likewife  fit  to  be  pmvnedy  fince 

worth  is  requifite  to  the  fitnefs  in  the  one  tnflance  as  well  as  in  the 

other  \  and  wine,  although  not  ^^firft  qualified  for  falc,  does  yet  pof- 

fefe  that  fitnefs  ultimately ; — whence  it  is  that  if  a  perfon  purchafe 

the  juice  of  grapes,  and  it  become  wine  prior  to  his  taking  pofleffion, 

ftiU  the  compa£t  of  the  fale  is  not  diffolved ;  but  the  purchafer  has,  in 

fuch  cafe,  the  option  of  either  adhering  to,  or  receding  from  the'bar- 

gain;  as  the  goods  which  he  purchafed,  having  been  <-i6aff^^f/,  are 

thereby  as  it  were  ^imaged. 

A  pledge  de-  If  a  goat,  cftimated  at  ten  dirmst  having  been  pawned  for  a  debt 
M^iiretun-  of  the  famc  amount,  fliould  afterwards  die,  and  its  ,lkin  be  preferved 
*** '"  P^*^  fo  as  to  bear  a  value  of  one  dirm,  it  is  detained  in  pawn  in  fecurity  of 
to  the  »•  a  like  part  of  the  debt ;  for  as  a  contrail  of  pawn  is  completed  and 
perfeded  by  the  deftru^on  of  the  pledge,  (fince  the  objeft  of  it, 
namely,  a  payment  of  debt,  is  then  obtained,)  it  follows  that  where 
a  part  of  the  pawn  remains,  the  contrail  continues  in  force  in  propcw- 
tion  to  that  part.  It  is  othcrwife  where  a  goat,  having  been  fold, 
dies  before  the  purchafer  takes  pofifenion,  and  the  Ikin  is  preferved; 


*  By  fermetitation.     (For  an  explatution  of  this,  fee  Pnbltiitd  Liquvs.) 


for 
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for  in  that  cafe  the  contraft  is  completely  void, — (that  is  to  fay,  it 
docs  not  fubfift  even  in  regard  to  ihejiin  ;) — becaufc  file  is  rendered   . 
void,  and  entirely  done  away,  by  a  deftrutSion  of  the  goods  before  the 
delivery  of  them  to  the  purchafer ;  and  fuch  being  the  cafe,  it  cannot 
(in  this  inftance)  revert  with  refpedt  to  the  fkin.  * 

^     Every  fpecies  of  increafe  accruing  from  a  pledge  after  the  execu-  Any  increafc 
tion  of  the  contract,  ({uch  as  mi/ky  Jrutts,  waoly  or  progeny,")  belong  from 'the 
to  the  pawner,  as  being  the  offspring  of  his  property: — but  they  are,   P'f*^  l*^* 
neverthelefs,  detained  with  the  original  in  pawn ;  for  branches  are  pa>vii_  ai<»g 
dependant  on  the  ftock  ;  and  the  contract  of  pawn,  being  of  a  binding  ** 
nature,  extends  over  all  its  branches.     If,  however,  this  oSpring  be 
deftroyed  in  the  pawnee's  hands,  he  is  not  refponfible  for  it ;  becaufe 
no  part  of  the  fum  oppofed  to  the  original  is  oppofed  to  the  offspring, 
as  that  was  not  originally  included  in  the  contract,  fince  the  prqpofal 
and  acceptance  which  form  the  contraft  did  not  relate  to,  or  compre- 
hend it.     If,  on  the  contrary,  the  orrgina/he  dellroyed,  and  the  ofF- 
fpring^ remain  whole,  it  is  incumbent  on  the  pawner  to  redeem  the 
lame,  by  paying  its  proportionate  value;  that  is  to  fay,  the  debt  rouft 
be  divided  proportionably  to  the  value  which  the  original  bore  at  the 
time  of  concluding  the  bargain,  and  that  which  the  otFspring  bears  at 
the  time  of  redeeming  it ;  and  the  proportion  given  to  the  original  is, 
upon  the  lofs  of  it,  held  to  be  annulled,;  but  that  of  the  offspring  re- 
mains due,  and  muA  be  paid  by  the  pawnee  towards  the  redemption 
of  it*.     (A  variety  of  fcafes  are  determined  by  this  rule,  feveral  of 

which 


*  As  this  is  fomen^iat  obfcure,  it  may  be  proper  to  render  it  more  clear,  by  a  ftate- 
ment  of  the  cafe  according  to  theiules  of  proportion.  Suppofe,  therefore,  the  debt  to  be 
one  hundred  Jtrnu,  the  ori^nal  pledge  valued  at  one  hundred,  and  it»  ofi^pring  at  fitty,— 
in  that  cafe  the  original  and  ofF$pring>  amdunting  to  one  hundred  and  fifty  tiifms,  are 
pawned  in  fecurity  of  one  hundred  tiirms. — Now,  in  order  to  know  the  proportions  of" 
pawn  which  the  original  and  the  offspring  rcfpeflively  bear  to  the  whole  debt,  the  latter 
muft  firft  be  multiplied  by  die  original ;   and  the  multiple  divided  by  the  whole  value  of 

loth 
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which  are  iet  forth  in  the  Kt^yat-al-Moontibee'y  and  the  whole  are 
enumerated  iu  the  Jama  Sagbeer  and  Zeeaddt  ) 

Theptwnee.         If  a  perfon,  having  pawned  a  goat,  dcfire  the  pawnee  to  milk  it, 

duftfromihe  giving  him,  at  the  fame  time,  permiffion  to  enjoy  whatever  quantity 

p!:Tmiffion''of    ^^  might  milk,  and  the  pawnee  aA  accordingly,  he  is  not  liable  to 

■  the  pjwoer.    compenfatc  for  the  milk  he  may  have  thus  confumed,  nor  is  his  claim, 

for  any  ihi^g  on  that  account,  in  any  meafure  diminifhed,  fince  he  u fed  the  milk 

cDUDt.       '    ^t  the  inftance  of  the  pawner.      If,  therefore,  the  goat  die  unre- 

^  deemed  in  the  hands  of  the  pawnee,  the  debt  owing  to  him  muft  be 

divided  into  two  parts,  proportionate  to  the  value  of  the  gait  and  of 

the  milk ;  and  that  part  oppofed  to  the  goat  is  cancelled  ;  whilft  the 

other  part,  oppofed  to  the  milk,  remains  due  from  the  pawner;  be- 

caufe,  although  the  milk  be  the  property  of  the  pawner,  yet  as  the 

pawnee  confumed.  it  by  his  defire,  the  cafe  is  the  fame  as  if  the 

pawner  had  himfelf  taken  and  deftroyed  it.      The  pawnee,  there* 

fore,  is  not  anfwcrable  for  the  milk :  but  [if  the  goat  die]  his  claim 

ilill  exi{ls  with  refpe£t  to  that  proportion  which  correfponds  with  it. 

The  fame  rule  alfo  obtains  with  regard  to  the  offspring  of  a  goat, 

which  a  pawnee  eats  at  the  defire  of  the  pawner;   and,  in  6ae, 

with  refpfeft  to  eveiy  increafe  accruing  from    pledges  pofterior  to 

the  contra^. 

The  pleds«  The  augmentation  of  a  pledge  is  lawful,  in  the  opinion  of  all  our 

^nt^j^i^t    dolors; — as  where,  for  inftance,  a  pcribri,  having  pawned  a  flave for 

not  the  debt,   j  debt  of  one  thoufand  dirms,  afterwards  gives  the  flave  a  garment  to 

be  detained  likewile  in  pawn  in  fecurityjof  the  fame  debt  ;'^in  which 

both  [orlgjiul  and  offspring]  and  the  produd  gives  the  propoition  of  the  original  ;  after 
which  the  fame  procefs  mufl  be  obferved  with  refped  to  the  offspring  ;^wbcii  tbe  dlen-' 
lation  wit)  ftand  thus : 


150:  roo::  loO — 6&}  the  proportion  of  the  origitui  pledge. 
150. 100 : :    50 — 33i  the  proportion  of  the  offspring. 
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cafs  the  addition  lb  .^ade  to  the  origipal  pledge  is  lawful,  and  the 

garment  is  included  in  the  agreement ;  the  cafe  being*  in  fhort,  t^e 

fame  as  if  the  flavc  and  garment  had  been  originally  pawned  together. 

Qn  the  other  hand,,  the  increafe  of  a  debt  iii  fecurity  of  which  a  pawn    ,  ..„,, 

has  been  taken  .is  iiot  lawful,  (according  to  Hamefa  and  Mohafnmed\)  '      ' 

diat  is  to  fay,  tl^e  pled^  oppofed  to  a  particular  debt  does,not,fir<|it 

ftand  oppofed  to  zwy  increafe  upon  it.    Aboo  7"a^/a/^  holds  iCa^b^tb 

debts  afc  |liquidated.— The  addition  to  a  pledge,  as  here  ftated,,  i?. 

VtxtMAZeeMit  Km/dee^  or  intentional  increafe* ;  and  the  debt, is  to  bp 

between  the  value  the  er/^twa/, pledge  bore  at  the  time  of  pawning  iti 

an4  that  which  the  adStion  bear,s  on  the  day  of  its  delivery.— H?nc^, 

if  the  value  of  the  latter  was  the;i  five  hundred  dirmsy  and  that  of  the, 

original  pledge  at  the  time  of  concluding  the  agreement  one  thoufaiic), 

and  the  amount  of  the  debt  likewife  onethoufand,  the  debt  is  in  tliat 

cafe  divided  into  three  fhares,  two  of  which  are  oppofed  to  the  original 

pledge,  and  the  reo^ining  one  to  the  increafe;  and  according  to  this 

projportiop  they  are  refpedivcly  charged  for,  if  loft  or  deftroyed  in  the. 

hands  of  the  pawnee. 

* ,  ,  If  'x  perfon,  iu  fecurity  of  a  debt  oF  one  thoulatid  dtrmf^  ,p3WA  9  Cifc  of  in- 
Ufo^Q^v^  of  ,t^e  fame  value,  who  afterwards  brui^  filrthi  ft  ohild.  pledged  (t- 
likewile  eftimated  at  one  thouland  <irflw,  and  the  pawner  them  i^^  "*'*""^- 
creafe  the  pledge  by  the  addition  of  a  flavc  alfo  valued  at  one  thouland  '       ' 
t&nnSi  (faying,  to  the  pawnee,  **  1  have  added  this  Have  to -the  child 
*.*.of  the  pkdge,")  cite  flave  is  in  that  cafe  pawned  with  (he  chtU  only-.- 
If,  therefore,  the  child  afterwards  die^  the  flave  is  no  longer  in -pawn, 
tafbaaaucb  that.the  pawner  may  refume  him  f^om  the  pawaoe  without- 
nnking  him  any  return.    If,  alfo,  the  Jlave  fhould  die,  ch-  be  16ft, 
nothing  is  chargeable  on  that  account  to  the  pawnec^If,  on  the  <Ahpt. 
l^d,  the  mother  ihould  die,  the  debt  muft  in  that  cafe  be  divided 
Mweep.the  >^ue  fhe  bqre  at  the  time  of  concluding  the  cmtrad:, 

*  To  dUtiaBuiib-it  from  tfw^imftf/ increafe  bj  irAdEu^  v<|rtafim,  &c. 

V«L.  IV.  M  m  and 
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arid  thai  Which  the'child  heaii  on  tlie  day  of  reefeftVption ;— and  fincc 
theftavc;  was  attiichfedfolely  to  the  child,  the  fljarc  of  th«  dhiM  itliift 
therefore  be  pr6portionably  dirided'  between  it  and  the  flavc,  agrte- 
ably  fd  their  refpe^lve  vdliies,  ki  order  that  if  efther  df  thettt  fliotfl^ 
die  he  may  be  charged  far  accordingly*  IF,  oil  the  cotltHt-y;  the 
paWrier  attach  the  flave  io  the  mother,  (faying  to  the  pawnee^  '*  I 
"  have  placed  hihi  with  her  in  addition  to  the  pledge,")  tht  dtbt 
muft  ill  that  cafe  be'  prdportionably  oppofed  to  the  mother  dnd  the 
flav^,  according  to  the  valiie  which  they  fcrirally  bofe  at  the  tiitte  of 
feizin ;  and  from  the  fum  oppofed  to  the  mother  a  proportionate  part 
muft  be  allotted  to  the  child ;  for  the  pa^Vncr,  in  having  placed  the 
Have  With  the  nwM^r,  joined  him  (as  it  were)  to  the  original  hiatter 
of  tht  agreehlfent;  whence  the  child  is  iiicliided-  itl  the  proportion  of 
the  motber  only. 

Cafe  of  »  If  a  perfon  pawn  a  flave  valued  at  one  thoufand  dirms  in  fccufity 

miui'rg'^"  of  a  dfcbt  of  the  fanie  aihouht,  and  afterwards  givethc  paWhee  ahdthef 

flavc  in  pawn  flayg  Ukcwife  of  the  fame  value,  to  be  detained  in  place  of  the  former, 

in  that  cafe  the  firft  flave  is  confidered  as  being  in  pawn  until  fuch 

■    tkoeasthe  pawnee  reftbrehitn  tothe  jrawner  in  the  Wky  of  annulment, 

the  fecond  (Itive  being  merely  a  depofit  in  his  hands  uhtil  he  be  regu- 

lariy  rendered  a  fubftitute  ior  the  other ;   for  thd  firft  flave  was  in* 

c&adod  in  the  i*efponfibtlity  of  the  pawnee  cmly  beoaufe  of  bid  being 

jtollefied  in  fxurity  of  debt ;  and  as  both  the  ^zin  and  the  ^bc  fhtt 

exift,  the  flave  therefore  continues  a  fubjoft  of  rofpoiifibility  until  tht 

fdtzin-  be  form^y  voided ;  and  fuch  being  the  oaie,  the  pawnee  is  noC 

liaUd  for  thc^i?0ffl/'flave^  as  the  parties  intend  insr  of  them  only  to  be 

incliided  in  the  pawnee's  refponfibility : — ^but  upon  the  pawnee  rcffor- 

iag  the  fif  ib  flav^  to  the  pawner,  he  becombs  refpoa&ble  fof  the  iecodd^ 

TbB  pawnee  J*  the  i^aiwHye  scqUit  the  pawner  of  the  dfebt,  oi*  beftow  it  on'  hittt 

fihiTte  ff"  in  gift,  and  the  pledge  be  afterwards  deftroyed  in  his  [the  pawnee's} 
piedgeafier    ^^^^^^^^  b*i9  BOt  refpoli6ble  for  it,  aeeor-ding  to  our  dD€for?,  pro- 

5  ceediflg 
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^a^oa  .of  Z^er.     Tiie  i^ffms  far  jl  fevourahle  ct^flru^aion  of  th^  pawner  ofbi* 
^A^v  iO'  tJnis  p^cvJaf -?re  twpfold.-r-FiRST,  .afJkdgeis.inCuredQQ  '***'^* 
,  two  coQ^ions ;-=-«!«■,  iljat  it  fee  ,a,ft«|lly,  poflejOfei;!  by  .tjtie  pawnee; 
Aad(«w/>^r,  t^A^.it be  9fpo^.pi.ide}^t either tiif/xj>roplfed.    Noyr 
coi9ip«p^i9n  ^  a  plpd^  J^  l,U9;<^e  of  a^  debt  th^  due,  is  made  ip 
Jjbis  i9Q|94incr*— rthat  i^  itie  pa-wn,^  loft  in  .the  bauds  of  ,the,pawnee, 
Jw^  df  1^  is  .e»tii^;uiftn5d,  provided , the  valup  of  t;i^e  -Etl^dge  be.  adequate 
to  the  aiwquat  of  jhc  d^bt;  -Vv^beii^as^pn^q^ifaVqn  jnthc.eafp  of  a^;-?-   , 
i/i5/{f(/.dflbt  is  nqade  by  ponflj^uing  jiie  paw,ni^e>  io  cafe  pf  the  decay 
pf .  t^e  ^le^ge  in  ids  iiwd^  .tq  ,njijke  gpo4  to  thej  jpawtii^r  tfce  fura  Jbe 
,had. j^rppwfcd  ;-7Taa4  4".  ^  ^ftfe  V'herc  -this  paiy^ppe  jac^witfi  i^  pa^yncr 
of  tljie.dcbt*  pr  bqf^w^  it  on  fhim  in^gi&»,.  the^fstidcoa^Jp^  is  w^n|.- 
ing,  as  no  debt  cbcuOs  :in  tbat  ini^nc:c  eith^,  (ke  ,or  prj^^pi^. ,  ,S^r 
jCONPt-y,  one  (d^eft  ,of  a  p^wpcr  in  deliyfiriijg  the  .p\«^ge  to  the 
pawnee  is  that,  in  c^ie  of  its  ;lpfs,  |^e  ^qija^tie  ^ib&lvcjd  iro|n..aay 
fuctberpbligatipn:  but  where  th^  pawnee  at^quits  ,thc  ga^w^w  of  the       , .    ,  ' 
t^efet,  ^nd  the -pawn  is  afterwiird*  loft  in  ,his  hands,  thedofirc  of  the  .     "^ 

pawner  being  aqcqfiifil^fbed,  tbejiawoee-is  not  t^erefpce  li^e.fbr  it; 
(unlefs,  however,  the  pawnee,  having  remitted  the  debt,  r^fule.to 
reftore  the  pawn,  and  prevent  the  pawner  from  refuming  it ;  for  in  that 
cafe,  if  the  pledge  be  loft,  he  is  ceippnfible  for  the  value,  fince  by 
fuch,  obftruitipn  he-becomes  an /(/wr^^r,  as  ^e  no  longer  poilefles  a 
power  of  Qbftrui5lion,)-r-In  the  fame  planner,  if  a  woman  talfe  a 
jpl^dee  from  her  hufbapd  in  fecurity  of  her  ftipulafed  dower,  and  aften- 
wards  exempt  hjm'from  the.pyment  of  ^t^  or  apqftatize  from, the 
iaith  before  coiifiimmation,  and  the  pledge  be  then  deftrayed  in  .her 
haiids,  flie  is  pot  refponfible  for  it,  as  the  dower  (like  the  debt)  was 
remitted. 


Ip  apawqce 
or  from  an  uncoi 


receive  payment  of  his  debt,  either  from  the  pawner  if  the.nleJge 
onqerned  perfon,   ui  a  gratuitous  .manner,  and  the  ^ith'hj^rf. 
plfdee  be  afterwards  deftroyed  in  his  poffeflion,  his' debt  is  in  conle-  !«■  iw  ha*  tt. 

*■■*'■■        .'  -'11*-  "  cdved  payi 
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meitttflut     quetice  extihguiftied,  and  it  is- incumbent  on  him  to  reftorc  what  h&- 
Vewrn  n^    had  rfeceived  to  the  perfon  from  whcftn  he  received-  it,  whether  the 
*":'^  "\    piawueir  or  auy  other;  for  the  feizin  of  the  pawnee  is  equivalent  to  a 
the  debt       receipt  of  payment  in  cafe  of  the  lofs  df  the  pledge ;  and  in  the  prefent 
jtted;  ^'"'    inftance,  upon  the  pledge  being  defl:royed,_  the  pawnee  is  accounted 
to  have  received  payment  from  thetimis  he  was  firft  feized  of  it;  and 
•as  he  is  not  entitled,  after  that,  to  ^fecond  difcharge,  and  the  payment 
"he  had  received  as  above  then  becom«s  fuch  in  effe£t,  it  muft  there- 
fore be  refunded. — In  Ihort,'  the  ^fcharge  of  the  pawnee's  claim, 
whilll  he  remains  feized  of  the  pawn,  docs  not  take  place,  but  ccai- 
ixax\.t%  fufpen^d^xcA■A.  he  deliver  it  to  the  pawner ;  and  fuch  being  the, 
cafe,  the  pawner  is  not  therefore,  during  that  time,  held  to  be  ac- 
quitted of  the  debt ; — and  upon  the  pledge  being  afterwards  deftroyed 
in  the  hands  of  the  pawnee,  his  pofleflion  of  it  under  fuch  a  circum- 
ftance  is,  in  eficd,  a  receipt  of  payment ^  and  the  other  payment  re- 
ceived whilft  he  was  in  pof&flion  of  the  pledge  is  annulled  and  done 
away,  for  otherwife  a  repetition  of  difcharge  would  be  induced ;— for . 
which  reafon  he  muft  refund  the  money  he  received  in  payment,-r-^d. 
alio  for  this  reafon,  that  if  he  were  not  to  refund  it  the  intent  of  the" 
pawner  would  be  defeated.  ■ 

ud  fo  Kke-  If  z  pawnec  ptirchaljibme  fpecific  article  from  the  pawn^  in  lieu 

^maJm/^c    ®f  ^is  debt,  or  compound  the  debt  with  him  for  fome  fpeciiic  article  f 
^tj  and  the  pawn  be  afterwards  loft  in  his  pofleffion,  he  is  ftill  rcfponfible» 

and  may  therefOTe  be  compelled  to  reftore  the  article  which  he  had 
either  received  in  purchafe  or  compofition ;  for  the  feizin  of  that  ar- 
ticle, in  either  cafe,  is  equivalent  to  an  acceptance  of  payment;  and 
confequently,  if  he  do  not  refund  it,  a  double  receipt  of  payment  is 
■  induced,  as  mentioned  in  the  preceding  example. 

at  if  the  ^  If  a  pawner  transfer  the  debt  which  he  owes  the  pawnee  upon 

EiTcMcW.     another  perfon,  (fuch  as  Z^y^/,  for  inftance,)  who  agrees  to  pay  the 
Kncejtranf-    fame,  and  the  pawnee,  having  affented  to  fuch  transfer,  acquit  the 
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pawner  of  the  debt,  and  the  pledge  be  afterwards  deilroyed  in  the  ftrtjudffctj, 
pawnee's  hands,  the  transfer  is  thereby  rendered  ineffcftualj  and  the  ^^^1*?'^ 
claiui  of  the  pawnee  is  annihilated;  for  although,  in  confequence  of. 
the  transfer,  the  transferrer'  [the  pawne^]  be  acquitted  of  any  further- 
concern  in  the  matter,  yet  this  acquittance  is  the  fame  as  an  a^Qal 
payment,  inafmuch  as  the  fum,  the  payment  o(  which  he  had  trans- 
ferred upon  the  other  perfbn,  is  ultimately  diiburled  by  hina,  he 
having  fo  transferred  it  in  confequence  of  his  having  a  claim  upon  the 
transferee  for  a  like  fijm,  whence  the  payment  is  made  from  him  /», 
effeS; — or,  if  that  pcrlbn  was  ttot  indebted  to  him,  ftill  the  pawner 
milft  afterwards  repay  whatever  fum  he  may  have  diiburfed  in  confe*^ 
quence  of  the  transfer,  as  in  that  cafe  he  a£tcd  in  the  capacity  of  aa 
agent  on  his  behalf. 

If  a  perfon  pawn  any  thing  into  the  hands  of  another,  and  both 'if  ^pledge 
parties  afterwards  concur  in,faying  that  no  debt  had  ever  fubfiftedfac^/^'^^l' 
tween  them,  and  the  pledge  be  then  deftroyed  in  the -faandsof  the->g'vein|tii2t 
pawnee,  it  is  anfweredby  thedebt;  in  other  words,  the  debt  in  fecu-  txipd,  it 
rity  of  which  the  thing  had  been  pawned  is  extinguilhed ; — fijr  there  ^S^*of 
is  flill  a  probabaity  of  the  debt  being  eftablifted  by  the  parties- at  &«e.  J^fupp**** 
future  period  concurring  and  agreeing  that  it  did  exift ;  whence  it  is 
poffible  that  the  debt  Aay  be  clatmed,— a  circumfbnce  wfakb  caabot  .. .  . 

happen  in  a  cafq  of  acquit tai  of  debt. 


HEDATA. 
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X^  JANAYATy  or  Offences  againft  the'PERSON. 

Ceftnition  of  '^^NATAT,  in  the  language  of  the  law,  is  a  terra  expreffive  of 

jMajat,       J    any  prohibited  aft  committed  either  upon  the  perftm  or  property: 

— in  the  practice  of  lawyers  it  fignifies  that  prohitated  aft  committed 

upon  the /fr/on  *,  whichJs-caUcd4Btt£dE£r,-or-upoa  a  part  of  the  body, 

which  is  termed  woundmg  or  maiming. 

*  Arab.  Zat,  dgmfyiag  the  body  conne^ed  with  the  Ibulj  in  oppofition  (q  BaA, 
which  means  flmply  the  auHeriai  body.  The  tranflator  renders  It  fer/in  qr  iifty  as  bcft 
fuits  the  context. 

..      .       -■.  CKap. 
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Chap.    I,  Intfodfiaory. 

Chap.    II.  Of  what  occafions  Retaliation. 

Chap.  I2L  Of  Retaliation  In  Matters  fhort  of  Z^/^. 

Cbap.  IV. '  Of  Evidence  in  Cafes  of  }&irder. 

Chap.   V.  Of  the  Circumffanccs  under  which  Murder  takes  pkce. 


CHAP.    I. 

The  homicide  of  which  the  law  takes  cognizance  is  of  five  kindsj  Hankideii 
I.  Kail-amdy  or  wilful  murder;  'II.  Sbabb^amd*,  or  manflaughter;  ^p'^J." 
ill.  Kati-khotdy  or  homicide  by  mifadventurc ;  IV.  Katl-k^em'mokAm- 
hh-Khoth^  or  homicide  of  the  fame  nature  as  that  by  mifadventurc ; 
and  V.  Katl-ba-Sibbabf  or  homicide  by  an  intermediate  cau&. 

Katl-amd,  or  wilful  murder,  is  where  the  perpetrator  malici-  I.  mi/ul 
oufly  kills  a  man  with  a  weapon,  or  fomething  that  ferves  for  a  wea-  "^    ' 
poh,  fuch  as  a  club,  a  iKarp  fton6,  or  fire ;  becaufe  amd  means  inten- 
tionally ^  or  wi^uJIy ;  and  as  the  intention  is  a  thing  concealed,  which     * 
we  cannot  difcover  but  by  inference  from  fomething' affording  an  ar- 
gunient  of  it,  and  the  ufe  of  an  in^rument  of  murder  does  afford  fuch 

•  This-  is  a  technfcat  phrafc  fignifylng,  li«8rally,  «  tht  fimilaiKe  rf  HMJ^/:'*--4h» 
dwtflatttr  tupntCtt  it  '6j  the  term  mtm/limgbltry  on  the  aulhoritf  of  Sale,  (-fee  bis  IntfO' 
du^ry'DiftJoiufei  feA.  VI.}  and  idf<»,  ta  being  the  molt  ohnlogouB  terai  in  our- 
language. 

argument. 
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argument,  it  maybe  concluded,  wherjj  {-ach  aa  inftfumesit  is  ufe^ 
{by  the  flayer,  that  murder  was  his  inteation.    ■ 

which  Mrrf-  If  a  perfon  commit  wilful  murder,  two  points  are  eftat^tOiedl 

fu^eai  the    !•  that  the  murderer  is  a  cnnanal%  becaufe  it  is  faid  iii  the  KoraK^ 

offrnderto        **.  WHOEVER     6LAYETH    A    BELIEVER,     HIS     REWARD     IS-HELL^" 

and  the  Tame  is  repeatedly  mentioned  in  the  ti'aditions ;  and  all  aiH 
thoritics,  moreover,  concur  in'this  point.  II.  that  the  murderer  is— - 
liable  to  retaliation ;  becaufe  the  Koran  fays,  "It  is  incumbekt 

**    OM    YOU    TO    EXECPTE   RETALIATION   UPON    MDRDERER8,"^-^by 

whom  is  to  be  underftood  perfons  guilty  of  wilful  murdery  as  it  is  faid 
in  the  traditions,  "  IVtlful  murder  requires  reta/iation"'— An  ofI«nce 
is,  moreover,  rendered  complete  by  the  intentiotiy  and  complete  pa- 
niOmient  (underilood  by  retaliation)  is  iacurred  where  that  exifts*  but 
ptherwife  not.  In  Ihort,  retaliation  is  incurred  in  a  cafe  c£  wilful 
'murder,  -except  where  the  heirs  *  of  the  murdered  perfon  either  fihr- 
give  (»-coalpauad.  the  of^nce,  retaliation  being  their  ri^t.  It  is-ftfo-^ 
pM**  '^Ifo,  to  pbferye;  that  retaliation  i^  the  appointed  penalty  in  thik' 
ii^Dce.;.  and  the.heir  is  not  at  liberty  to  commute.it  for  z  fine,  but 
with  the  content  of  the  murderer.  This  is  likewife  one  opinioti  ^ 
Sh^ei.  He  however  fays,  that  the  heir  is  at  liberty  to  rcMtit  tlstf  re- 
taliation, and  exad  a  fum  in  lieu  of  it,  without  the  miirdeRr*s  ccn- 
ibnt;  for  as  this  occaiions  his  releafe  from  deilru<^ion,  it  is.  coilie*' 
quently  lawful  independant  of  his  will.  Another  opinion  of  his  is,' 
that  one  of  two  things  is  incurred,  without  any  particular  appoant- 
ment  or  fpecification  of  cither, — namely,  retaliation,  or  fine ;  and 
that  this  determination  rcils  with  the  heir, — (th^U:  isj  one  or  other 

*  Arab,  JhAtja.,  plural  of  IVaHa,  This  tnm  ha&  a  muUitude  of  meanings,  as  haS 
'  been  already  repeatedly  obferved.  In  the  prefent  inftance  it  figniAes  the  tuxt  tf  kin,  oc 
«dKr  perfons  entitled  to  exaft  retaliatian,  at  is  more  fully  explained  in.  treatiiig  of  the 
ktgmi  iffiM$.  Tt^  term  hiiry  although  not  ftri^y  literal,  i>  adopted  *•  bciaf  #w  nftift 
analogous  for  the  convenience  «f  the  Englifh  i:»lcr.— -<^ji/lb  ad  (jut  i%  ktt  tbc  hmo 
.  rcaibn  rendered  tvmgtr  »f  bktd, 

becomes 
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Ucomss  determined,  according  to  his  choice;)  becaufe  the  law  en- 
dowi  the  individual  with  a  right  Fot  the  reparation  of  his  injuries ;  and  _^ 

the  injury,  in  the  prefcnt  inftance,  is  repaired  either  way.  The  ar- 
guments of  our  do&ors  in  fupport  of  the  former  opiutoa  are  twofold. 
FiKST,  what  has  been  already  quoted  from  the  Koran,  and  the  tat- 
d^in9'*~SECONDLy,  property  is  incapable  of  being  a  recompence  for 
n»urdcr,  fiuce  between  ^opcrty  and  a  man  there  is  no  equality  or  com- 
parifon,— -whereas  retaliation  poflefles  this  capacity*  becaulo  of  the 
equality  between  the  perfons  of  the  murdered  and  the  murderer; — 
and  it  is,  moreover,  advantageous  to  the  living,  Itnce  by  the  exe-  - 
ci^oa  of  a  DAurderer  men  are  deterred  from  committing  this 
o&ncft. 

Thsm  is  no  expiation,  in  a  cafe  of  wilful  murder,  according  to 
our  do^krs.  Sbt^ei  maintains  that  expiation  alio  is  incumbent*;  for 
as  the  neccffity  for  expiation  is  ftill  more  urgent  in  a  cale  of  wk^ 
mwder  llian  in  a  cafe  of  hoaucide  by  mifadventure,  it  follow*  that  ia 
the  fonner  isffauice  it  is  incumbent  a  fortiori.  The  argument  of  ovr 
dgi£to&  ia  tfnt  wilfnl  murder  is  a  peculiarly  heinous  ofl^nce ;  and  as 
apiMaK  bows  the  property  of  an  a£t  of  piety,  the  performance  of  it  is 
na^  10  fca  annexed  to  an  offence  of  that  defcription.  £xi»ation,  inore- 
ov«r»  i&. ■ypowted  by  the  law  in  attonement  fot  ^ti  Jhtaikr  of^ce, 
niiiTly.  baoucide  by  mifadventure ;  and  it  does  not  hence  follow  that 
it  is  appointed  ia  atonement  for  the  greater  ^ence  alfo,  namely, 
wsffiU  nmrdtr. 

Okk  «8^  of  wilful  murder  is  that  the  miA'derer  is  excluded  from  aad 
ing  heir  to  the  murdered  peribn ;  for 
**  ^ber^  iiM  inheritance  to  the  murderer. 


being  heir  to  the  murdered  peribn ;  for,  iii  the  traditions,  it  is  &id,  hfrimvi?" 


*  Tkat  il,  biidei  dw  _;&»,— ruppolii^  retaliation  to  be  renutte<]  in  liea  c^  a  fine  i  for 
iHMMalJMioBti  executed,  ei^iation  isoutof  ^  quetHon. 

Vol,  IV.  N  n  Shabbah- 
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ji.  Ma"-  Shabbah-amd,  ormanllaughter,  according  to  HoHe^a^  i»  where 

/i^s  ir;  jjjg  perpetrator  ftrilces  a  man  with  fomething  which  is  neitheria  wea- 
pon nor  ferves  as  fuch.  The  two  dirdples  and  Shafei  maintain  that  if 
the  ilrdcc  bt.  given  with  a  large  flone,  or  a  club,  the  zGt  amounts  t& 
wUful  murder.  Sbahbab'omdt  or  manflaughter,  on  the  contrary, 
(aecording  to  the  two  diiciples,)  is  where  a  perfon  ftrikes  aaothct 
with  fomething  of  a  nature  not  likely  to  produce  death,  fuch  as  zfraalf 
JlicL  For  as,  ia  this  cafe,  the  property  of  wilful* ^  \\\  the  ail,  is 
defedive,  (inafmuch  as  the  perpetrator  here  ufes  an  inftrumeat  not  of 
a  -mortal  kind,  the  intention  being  fomething  elie  than  death,  namely, 
inftru^wn,  or  {q  forth,)  it  follows  that  killing  a  perfoR  with  ftich  aa 
inftrument  is  merely  %femblance  of  wilful  murder  j — whereas  the  pro- 
perty of  wilful  is  not  defective  in  cafe  of  a  man  ftrikiog  another  with 
ap  iofirumeot  of  a  nature  to  produce  inftant  death,  fuch  as  a  ^tcff 
^antt—iot  here  the  intention  can  only  be  to  kill,  as  well  ■aS'  with  a 
fcimitarj— this,  therefore,  is  wilful  murder,  andoccafionsxetaliatioo. 
Xlfc  argument  adduced  by  Hantefa  is  a  iaying  of  the  profrfict,  **  Kilf- 
'*.  ing-witb  a  rod  or  fiiek  is  not  murder,  but.onfy  MAHSLAiroHTER-f'^ 
**  and  the  fine  for  it:  is  one  bundled  camels."  Another  argument  is, 
that  as  the  iailrumentS'  in  queftion  are  not  commonly  ufed  with  a 
view  to  kiHt  (whence  it  is  that  the  property  of  wilful  is  defeftive 
therein,  confidering  the. inftrument  ufed,)  killing,  therefore,  with 
fuch  inflruments  amounts  only  to  manilaughter,  in  the  fame  manner 
as  killing  with  a  rod  or  a  fmall  ftick* 

whidtiiaiTo         MANSLAUGHTER  is  finful,  the  perpetrator  having  ftruck  intca* 
^u«f^4i-  tionallyv  and  lulled,  although  without  defiga ;  and  it  requires  ez^a^ 

*  The  term  emd  [wilful]  is  ufed,  in  die  HhJ}kbium  hv,  in  a  ftinfe  analogous  to  the- 
ntalieium  of  the  Reman  law. 

^  Literally,  '^  is  merefy.SHAVZAH' AMJ>i"  in  otfwr  words,  "  n /rwn^  a  siuuANUt 
■*  f/'wiLFOi.  [flwri/tr.}  Where  technical  terms,  of  a  nature  not  Cobear.tnnffiation,  occur 
fo  frequently,  fome  liberties  muft  oeceflariL;  be  taken  with  the  tcxt^ 

8"  tion, 
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tion,  becaufe  of  the  femblance  it  bears  to  homicide  by  mifadventure.  don;  fubjcA* 
An  heavy  fine  is  alfo  due  from  the  Jk'tlas  of  the  flayer,  becaufe  of  th-e  [teluid'erer 
ftnftlogy  this  offence  bears  to  homicide  by  mifadventure;  for  it  is  a  rule  '«  '•>«  P"/- 
that  in  all  caies  where  the  fine*  is  due  for  bloodfhed  at  the  firft,  an'd  hovyfine, 
*iot  on  account  of  any  fupervenient  or  involved  matter,  it  fells  upon 
the  AkilaSy  as  b«ng  connected  with  homicide  by  mifadventure*   '  The 
-rcftriftion,  in  this  particular,  to  •*  at  the  Jirji*^  is  in  order  to  dif- 
tinguifli  this  from  the  fine  incurred  on  account  of  fomc  other  matter, 
■and  not  on  account  purely  of  the  bloedfhed  \-~^s  where,  for  inftance, 
a  father  wilfully  kills  his  fon,  in  which  cafe  the  fine  fells  immediately 
*ipon  the  murderer,  and  not  upon  his  Akilas^ — for  herie  retaliation  is 
incurred  at  the  firft,  prior  to  fine,  but  is  commuted  for  a  fiiie  out  of 
-reverence  to  the  parent; — or  where  one  of  theheirs  of  a  perfbri  wi!- 
iuUy  murdered  forgives  the  offence,  in  which  cafe  the  other  heirs  irt 
xntitied  to  the  fine ; — or  where  the. heirs  of  a  pei-lbn  wilfully  wtirdcred 
■enter  into  a  compofition  for  the  fine; — for  in  all  thcfe  inftances  tHe 
•fine  is  due  from  the  property  of  the  murdereri  and  does  n<5!t  fell  tipon 
"his  j4*//af,  as  not  having  been  due  a* /itfjfi;^. 

In  confequence  of  manflaughter  an  heavy  fine  is  due  from  tliie  (payable 
^kilas  [of  the  perpetrator,]  payable  within  three  years^  becaufe  it  is  *'*'''«  ^r?* 
recorded  of  Omar  that  he  thus  ordained  in  fuch  cafes.     (The  meaaii^ 
4}f  an  heaoy  fine  fhall  be  prefently  made  appear.} 

J 
One  cfleA  of  manflaughter  is  that  it  excludes  the  flayer  from  in-  ud  cxckdes 
lieriting  to  the  flain,  tins  being  the  proper  recompence  rf  bloodfhed.  *uya^B, 
The  ^ubty  moreover,  which  obtains  in  this  fpecics  of  bloodfhed  occa-  ini^witance. 
lions  a  remiflion  of  retaliation,  but  does  not  prevent  an  exclufion  from 
inheritance. 


*  Almjn  nettling  (tbreiighoiit  tbk  bo<A)  the  t>tpt%  vfiurfikad. 

N  n  a  The 
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III;hw«w    '     T^Aenat  ^h\ch  occz^oa^  Katl Kboia^- or .  hK^icide  ^/  Piijwivm* 

Ar  t :'  •        As/A  is  of  two  kinds ;  I.  error  m  the  intentitm\  .11.  error  in.the  a^~*n 

_!,  ^,  -,  '   lihror  in  th«  lu?  is  where  a  perfon  intends  a  paiticular  ad,  .QotJ-aiK^JMC 

* '    ' .'     ' ;  a£t  is-  ther^y  occafioned  ;-^— as  where,  hf  ip^ance,  ^  {>0ftfi9n  iJii^ptfL.aijt 

\..- «  arrdw  at  a  tnarky  and  it  bits  a  man. — Error  in  the  intentiony  ,Qn  cbt 

other  hand,  is  where  the  nnifhke  exifts,  not  in  the  a£ly  but  with  refped 

%\.  -    •  "■  ld.thCj&i*/>tf?j^-'fls  where,  for  inAance,  aperfon  ftjoc^s-anarfpiiii  ata 

^;'i  <  J .   ^.  $Bttn,  CuppoGng  htm  to  be  game;  or  at^Mufulmatty  under  theiuppcv^ 

-r.j...  ..- .    tioriidfihis  being  a  boftik  ii^del\ — for  here  the  perfoa  who  /hpptf 

i^ends  to  hit  the- objed,  but  errs,  iii  his  intentipQ,  ^  not;  ^^vri;^]; 

what  that objefl  is.  -r...  ;    .hi; 

"ihidfcia'  .'jv'^''*'-^*^*^-?'^- "'H^^^^'''^^^  reqtiires  two  tfiingsj  expiafion, 
tiwhi  iti^m  j^perfQ^rcled  l^  emancipating  a  Muffulnum  flave,  or  elfe  faAiag  for  two 
%  fate  (pay^  ]a:)gn^&.fucccfliv,ciy,)  and  the  paymeat  of  a  fine  from  th<;  Aki!(u  \^ 
^^Y^-  ■^^  ^Nff*^l  ^Wun  three  years ;  becaufe  God  has  laid,  in  the  Koran, 
*?       f'  ',    j*:Wi*1W  f '^.%?^"^"  *  BELIEVER  BY  MISTAKE,  (iht  penaliy[of'tt 

,jnrt>.v".~.    "i  j(t;i  T-^P, ,  PB,B8INO   Of    A    BELIEVER,    AND    A    FINE    TO    ^^He' FJU 

•*  iMJ^X  rV  tbe.Jlain-") — and  the  fine  is  payable  within  /Arwv^aA 
|>p?iijifp.oJFj:lie  detCTjnination  o£Omar,  a?  before  mentbhed.  '^  '  .''  '^ 

bcriffliMl  HoJIlCiDE  bV  MISADVENTURE  (locs  Hot'  b^r  tRe  Cfittraifel^:^ 

Afr*rt  wilful  bloddOicd.     Still,  however,  it  is  not  altogether  exempt  from 

)  >T  - ,;  »  ;  tjtmh^ily;  for  as  the  flayer  neglefled  cailtioni  and  a&edAhad3^  in 

v'<i    '  '-.   ii^oottng  Me  arrow,  he  is  criminal  fo  far  as  bcfuing  /Kgieili^ cw^tfUttr^ 

"*  \'^.^l  \'  I     Befides,  if  the  aft  were  not  criminal,  expiation  for  it  would  InotiaMw 

beeu  ordauied,  as  expiation  is  ordained  in  atonevnoot  fu'ctimfisw-  .-^  v^ 

•  ■""•■;  ■    ■■  •       .       '/■■■  .^ 'Jih  iiinuin '_ 

^ndralode*    .;    ■  HoMltlDEi  BY   MISAWVENTWRK  OCCafwitS  )th«.  flay.fr'f^jexcljj^t^ ' 

from  inhc-     ^miohcriting  totbcflain;.  becaufe  it  is  an.offencr  ii^r ij^^iig^ieiff^ 
nuDce.         ^n  from  inheritance  is- the  due  recoinpence.    ,   .i;...  Ljhjtuhr; 'jr->i 

(Abkwwith         If  a  perfon  ftr^ce  at  any  part  of  another,  witH' inteuti^ift  to  u-flW*/- 
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h4tn,-  and  hit  another  part,  and  the  perlba  ftrucfc  die  in  confecfjlence  »  ;««w»^;i 
cf  ^b  wbund,  retaliation  is  incurred;  becaufe  this  is  not  bomc'ids  fy  produce  '\\ 
^ijadvffdtute\  for  here  the  bloodfhed  is  a  confeqiience  of  an  intention  jta|''^'JI,V 
ftgainft-^  tiertaia  parr;  and  all  the  parts  of  the  body  are  as  a  fihgle  !»«»'*'«  of 
fabjea.  ■•  -  :.  ^5      * 

■Homicide  of  thcywr/iS  deicription  (namely, -that  which  is  of  the  W.HtudtUt 
farrte  nature  as  homicide  by  mifadventure *)  is  where,  for  inftance, .«  %Itv\%L 
jperfoii  walking  in  his  fleep  falls,  upon  another  ib  as  to  kill:  htm.  by  *?•">*«»•- 
luch  fell ;  and  it  is  fubjc^  to  the  iiune  rules  with  homicide  by  nuTr 
adventure.  ,  ..  ,.•  •.,,,- 

*  "     ttoMIc'lDE  BY  AN  INTERMEDIATE  CAUSE  IS  whcrB,  for  inflilCe,    V.^atitl* 

a  perlbn  digs  a  well,  or  fets  up  a  ftone,  in  ground'  wfcach  doe6*nfii(  iS^**^*, 
fceiong  to  him,  and  another  falls  into  the  well,  orOver*thcftorie,''and  "■.  ■>  «  * 
yies;— inconfequenceof  which  a  fine  is  due  fromtHe:;i^//(W;*beCaufJ  wAi'chjI'fj^ 
thedigj^ng'ofthe  well,  qr  placing  the  ftone,  wasthe'occifiotf-diftlie  Str^Tit 
decealcd  s  dcftru€tion;  and  as  the  perlbn  who  dugth^  one  oi-  let  lip  ^'w**"*. 
the  other  was  guilty  of  a  tranigreffioh  in  fo  doing,  the  cafe  is  'iii'faa: 
the  fame'as  if  he  had  himfelf  thrown  the  deceafedintothi  SVdFtt 
?tga«».fttrf^Aoae;    A  fine  is  therefore  incumbent  .in  thi?  inftftnc?.  [--i-n;.-. 

^..,r.  .,..,„., ,,        .  .  _    ^  -.       .■.,,^:jir.ii„    '-^:;v-- 

j(  "JBXEiAirjoN  is  not  incumbent  in  this  ipeciesof  £onnari^,.nor.is.t^  butdoetoot 
-gttiity.perfiMi  excluded  fr6m  inheriting  [to  the  perfon  killed;]  '^a^  S^^ 
itlle^es  tiixtLj6amieidff  iy  ^n  intermediatf  canfe  is  connected  with  hamm^f  exclude  from 
iy  mi/iuh/eiUBrB^rvritJi  reipedttoall  itseffe&s,  the  lawgiver  having  ac* 
I  counted  the  guilty  perlbn,  in  this  inftance,  to  be  equally  %Jhedder  of 
•ftfjy^^^Tfce  itgrinireiit  <rf  our  dolors  is  that  as,  in  this  cafe,. the  Mood-  ■ 
tfJic^*Ha$' not "«?«V^';pr(Kee4<ri. from- the  offender,  the  &a  is  theie*- 
fore  conneAed  with  homkide^merely  wkh'reipe£t:tD.a^affijte]si&AMt, 

:  continuing,  fo  hx  as  concerns  other  matters,  fubjc£t  to  its  own  rules. 

v.t'ii:  fjt  iT'.Ji;-.:.:.  ;:'i..      .;.:.■  ;    ■,.       ,  _„i  \  ,;  .  ■  ■     -  ;; 

*  Tliisdiflindioninightpertuqti  be  widi  propriety  rendered  ««d!ni/0/ homicide. 

TaB 
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aiihoiigh  the  The  <ligger  of  the  weU»  or  fetter-up  of  the  ftohc*,  is  an  offender 
whom  it  ori-  bccaufc  of  thefc  a£ls, — that  is,  becaufe  of  digging  the  well,  or  fa 
oftVodcr*^  *°  forth,  in  land  mt  his  own  froperty^  and  not  becaufe  of  the  death 
thereby  occafioned, — according  to  the  opinions  of  the  learned.  Ho- 
micide by  an  intermediate  caufe,  therefore,  does  not  require  expiation^ 
Hor  does  it  exclude  from  inheritance,  (as  has  been  already  mentioned,) 
becaufe  fuch  excluHon  is  a  penalty  annexed  to  the  at^ual  o^/kt  of 
bloodjhed,  which  does  not  here  exift. 

General  rule  WHATEVER  has  the  ftmblemce  merely  rf  a  wilful  afit,  where  Ufe 

ftpnoflife.  is  affefted,  amounts  to  «;;^/ in  any  thing  _^r/  of  life;  becaufe  the 
deHrudion  of  life  bears  a  different  conftruftion  according  to  the  in- 
firumeat  by  meuis  of  which  fuch  deftru^on  is  produced; — whereas 
|:he  de£tru(9ioa  of  a  limb  or  member  does  not  bear  any  di&rence  of  con- 
ilrudion  from  that  circumftance ;  for  by  bloodjhed  is  underftood  an  aA 
by  which  the  vital  principle  is  extiugui(hed ;  and  the  vital  principle  is 
not  a  matter  of  a  palpable  nature,— nor  can  the  intention  of  deilroying 
it  be  discovered  but  from  the  ufe  of  feme  mortal  weapon;  whereas  a 
limb  i)v  member  being  a  palpable  thing,  the  inftrument  ufed  in  dedroy- 
ing  it  does  not  occafion  any  difference  in  the  conftru^icui  of  the  a6l 
by  which  it  is  deftroycd.  Befidcs,  if  an  inftrument  of  manflaughter 
(fuch  as  a  rod)  be  ufed  with  an  intention  to  kill,  the  aft  is  murder,-^ 
whereas  if  k  be  ufed  merely  with  a  view  to- correSion^  and  produce 
death,  it  is  only  pum/laughtar;  but  thefe  dtftinfHons  do  not  exifl  in 
any  matter  Short  of  Ufe,  Since  in  the  Same  manner  as  the  deSlruftioft 
of  a  member  may  be  intended  by  the  ufe  of  a  weapon,  fo  may  it  like- 
wise by  the  ufe  of  any  thing  clfc;.  for  as  an  eye  (for  jnflance)  maybe 
put  cu£  by  a  weapon,  So  Hkewife  may  it  .by  a  fmall  rod;  and  confe- 
.4}uently  the  zCt  is  equally  wiffui  in  either  inSlance. 

*  In  tbe  public  highway,  iriiich  mxj  be  an  tntermsdtate  caule  of  bomkide,  by  occa- 
fioning  the  death  of  a  pallenger.  {'Hut  fubje&willbe-diicuiled  at  large  in  d)e  next  book, 
uiider  the  head  ofNuiJanetf.) 

CHAP. 
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C  H  A  P.     II. 
Of  what  occaiions  Retaliation. 

K.ETALIATION  IS  incurred  by  the  killing  of  a  peribn  whole  blood'  Retaliation  it 
is  under  continual  proteftion  *,  where  the  perpetrator  flays  him  w//-  X"wnfu/ 
fyUy.     The  reafon  for  ftipulatbg  that  the  aJa  be  wilful  has  been  al-  murderofany 
ready  explained ;  and  it  is  alfo  a  condition  that  the  perfon  flain  be  one  teaed  blood, 
whofe  blood  is  under  continual  protection,  in  order  that  the  doubt  with 
refpeiSl  to  the  neutrality  of  his  blood  may  be  removed,  and  an  equality 
certified  [between  the  flayer  and  the  fliun,}  as  equality  ia.  the  poiot 
upon  which  retaliation  turns. 

A  F^BBUAH  is  flain  for  a  freeman ; — and  alfo  for  a  flare  the  pro-  f^  fntmxa  ii 
perty-  of  another,  the  argument  for  retaliation  bong  uuiverfa),  as  was  2""  (•»■  » 
before  .explained.    Sbtffei  maintains  that  a  freeman  19  not  to  be  flain  pertyofaa- 
for  a  flave;   becaufe  God- has  faid,  in  the  Koran^  *^  The  free         * 

*'  ;SHAI.L  DIE  FOR  THE   FREE,    AND    THE   SERVANT    FOR    THE   8ER- 

**  VANT  ;*'  and  alfo,  becaufe  retaliation  refls  upcai  equality,  which 
does  not  e^ifl:  between  a  freeman  and  a  flave,— whence  it  is  that  the 
limb  of  a  freeman  is  not  (truck  off  for  the  limb  of  a  flave  r-— in  oppo- 
lition  to- z  Jlave  for  a  Jlave,  as  thefe  are  on  a  perfect  equality;  and 
contrary,  alfo,  to  the  cafe  of  flaying  a  flave  for  a  freeman,  iot  here 
the  defeat  is  on  the  part  of  the  flayer,  which  is  uo  obflacle  to  retalia*- 
tion ;  as  where,  for  inflance,  a  paralytic  peribn  murders  one  in  perfea 

t  Sucha&a  Mtfffiibmn«i  a  Zhboh*.- iaoppaHdoa  to.  aliens  vbo  have  only  an  ttca^- 

healthy 
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health,  in  which  cafe  he  is  flain  in  return.  The  argument  of  our 
doiAors  is,  that  retaliation  reils  merely  upon  equality  in  point  of  pro* 
teflion  to  the  blood;  (in  other  words,  it  depends  upon  the  blood  <rf 
both  parties  being  in  perpetual  prote<^ion,  and  never  in  a  neutral 
Aate ;)  and  accordingly  a  perfon  ia  health  is  put  to  death  for  a  valp- 
tudinarian,  an  adult  for  an  infant,  and  a  maniac  for  one  in  his  perfect 
fcnfes  ;-»-bccaufe  both  parties  are  upon  a  footing  in  point  of  proteifUon. 
Now  this  proteftion  is  a  confequence  either  of  religion  or  country; 
and  as  a  flave  and  a  freeman  are  both  equally  in  thefe  refpcfb  entitled 
to  it,  a  freeman  may  therefore  be  put  to  death  for  a  flave. 

inil»w#f/-  A  Mussulman  is  put  to  death  for  a  Zimmce.  ^hafe'i  maintains 
MM  or  ««■  ji^gj  ^  Mujfulman  is  not  to  be  put  to  death  for  a  Zimime\  becaufc  the 
prophet  has  faid,  "  A  Mussulman  u  not  to  Juffer  death  for  an  in- 
**  fideh"  and  alfo,  becaufe  there  is  not  a  perfect  equality  between  the  . 
parties  at  the  time  of  the  offence,  God  having  faid,  '*  Infills  are 
**  mt  the  equals  of  believers  ;"  and  alfo,  becaufe  as  infidelity  puts  the 
blood  out  of  protection,  there  is  in  this  instance  a  doubt  coaceming 
its  neutrality,  preventive  of  retaliation.  The  arguments  of  our 
dolors  upon  this  point  are  twofold. — First,  it  is  recorded  of  the_ 
prophet,  that  he  once  flew  a  Mujfulman  for  a  Z/fl»wr.^-SicoNDLT, 
an  equality  mud  neceflarily  be  etUblifhed  on  the  part  of  the  Zin^net 
with  refped  to  protection  of  blood,  when  we  confidcr  the  circum- 
flance  of  couiitry,  and  the  duties  of  life ;  for  if  his  blood  were  not'  pro- 
tected, it  would  be  impoflible  for  him  to  difcharge  the  various  duties 
required  of  him  as  a  member  of  the  community.  With  refpeft, 
moreover,  to  what  is  advanced  by  Shafe'iy  it  may  be  replied,  that  by 
the  infidelity  which  puts  the  blood  out  of  protection  is  to  be  underilood 
the  infidelity  of  an  h^i/e  unbeliever,  as  th^  are  the  infidels  who  hold 
enmity  with  Muffubnansy  and  not  Z'tmmee  infidels.  The  rule,  more- 
over, of  retaliating  upon  a  Z'tmmee  for  a  Zimmee  affords  an  argument 
that  the  infidelity  of  a  Zimmee  does  not  occaflon  any  doubt  with  regard 
to  the  protection  of  his  blood,  fince  if  this  were  a  matter  of  doubt,  a 
5  Zimmee 
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Zimmee  would  not  be  flain  for  a  Zimmse.  B«rt(les,  by  the  term  m- 
fiAh  (m  the  {kjing-of  the  {H-ephet  adduced  by  Sh^et)  muft  be  under- 
£hx>d  Moofihnimy  or  prote&ed  ioiidels,  as  appears  from  what  the  pro- 
phet further  iaid,  (in  the  (zrat  tradition,)  ^'  ji  Zimmes  is  not  to  be 
"ySaftt/ar  aw  INFIDEL,"  (meaning  a  Jt^M/^^iv.) 

*  A  Mussulman  is  not  to  be  flain  for  a  Moq^dmin,  as  the  blood  of  a  a  M»m,imtm 
lifoojidmin  is  not  in  a  continual  flate  of  proteftion, — and  his  infidelity  t  M«^MH.i 
is,  moreover,  an  occafion  of  hoftility,  fince  a  Moojldmtn  ftill  entertains 
an  intention  of  returning  to  His  own  [an  hoftile]  country.    Neither  is 
a  Zimmee  to  be  flain  for  a  Mooftdmittt  becaufe  of  the  tradition  of  the 
prophet  before  noticed. 

Analogy  fuggcAs  that  zMooJIdmin  is  to  be  ilain'for  a  il/o^a/nw,  norone^/M/ 
both  being  upon  a  footing.    The  benevolence  of  the  law,  however,  other, 
determines  that  one  Moofi^in  is  not  to  be  llain  for  another;  becaufe 
here  the  infidelity  which  occafions  enmty  exifts  with  relpedl  to  the 
parties ;  and  as  that  puts  the  blood  out  of  protection,  there  is  there- 
fore  a  doubt  with  refpe^  to  its  bejng  protefted  fufficicntly  to  prevent 

retaliation. 

.*•■'■■ 

A  MAH'is  fla.in  for  a  woman,  an  adult  for  an  iniant,  and  a  ibund  kman  itiiun 
perfon  for  one  who  is  blind,  infirm,  difmombcred,  (that  is,  deprived  aodthT^^ 
of  an  ^^  or  a  Z/ff^,)  lame,  orinfane;  becaufe  the  argument  of  reta-  f"^*"*' 
liation  is  uiyverfal ;  and  if  regard  were  paid  to  a  dilparity  in  thofe  par- 
ticulars, as  well  as  in  point  of  proteftion  to  the  blood,  retaliation 
\Y^uld  be  in  a  great  meafure  prevented,  and  contention  and  bloodshed 
would  confequen'tly  prevail  among  mankind. 

A  FATHER  is  not  to  be  flain  for  his  child ;  becaufe  the  prophet  has  .j^^  parent!* 
faid,  **■  Retaliation  muft  not  be  executed  upon  the  parent  for  his  off-   not  flain  for 

,       '     .        „  ,     ,/-       ,  r  L  -       L     .   a:   -  re  the  chiW, 

Jp^ifig\     and  alio,  bccaule,  as  the  parent  is  the  emcient  caule  oi 
Vol.  IV.  :  O  o  bis 
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his  child*s  ixiAbnce,  ith  not  prb|)er  thU  the  child  fliduld  requirt  (tf 
be  the  occ&fion  df  his  death ;— wlience  it  is  that  -afon  ia  -forbiddeh'td 
flioot  at  his  father  when  in  the  anta^  ofan  enemy,  or  to  throw  ii  (lone 
at  him  when  fuffi^tig  hipidation  for  whoredom.  All  the  anctUlors, 
whatever  be  their  chahid^r  or  degree,  are  ihcluded  in  t|us  rble;  aiid 
io  likewife  the  mother,  grandmothers  maternal  or  paternal,  and  all 
otherynRn/; anceftorSf  however  remote}  becaufeof  the  argument  for 
retaliation  being  univerfal,  as  was  above  obferved. 

but  the  child  A  CHtLD  IS  flain  for  the  parent,  as  the  reafon  for  retaliattcm  here 

parent.  exifts,  and  there  is  no  realbn  Why  it  (hould  be  remitted. 

A  mafter  u  A  MASTER  is  not  (lun  foT  his  flave,  nor  for  hb  Madabhir  or  JUb-' 

^s'oSiirJh'is  kdtib^  nor  for  the  flave  of  his  child ; — ^becaufo,  if  retaliation  Wef«-due 
child's  Qave,    j^  thofe  itiftanccs,  it  mutt  be  foat  the  requifition  either  of  the  itaiftd* 

him£elf,  or  6f  ha  child  *,  the  one  of  which  is  al^urd,  «ld  the  Other 

inadmiMble. 

BorfttfiflsYe  ■  Ij'one  <rf"two  partners  itj  a  Oave  kill  futh  ihve,  retaliation  is  ti6J 
iwi  a  fliart.  incurred  ;  becaufo  it  fails  in  the  proportion  of  this  partner's  right  in 
the  flave,  the  avenger  of  the  blood  being,  with  reipeft  to  that  part, 
the  murderer  himfelf ;  and  as  it  thus  fails  h  fart,  it  muft  necei&rilj 
fail  in  tet«,  fince  retaliation  does  not  admit  <sS  being  infilled  in  pat't 
«nly. 

ReuHatioB  If  a  perfbn  inherit  the  right  of  retaliating  upon  his  parent,  the  re- 

Lgiinft'a/*.  taxation  fails,  and  is  remitted,  becaufc  of  the  reverence  due  to 
r€Mi  dropt.      paternity. 


*  The  mafter  of  a  Aavc^  being  his  Mawi«t  is  tiiC'  only  ptrfm  tiodded  W^eMand  fr> 
tiifa^ionfor  his  bl«od. 

Retawai'iom 
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Rktaliation  is  nol  to  ^executed  but  w>th  fomc  raortat  wea-  I'  w^Mc 
pon  *,  SJn^'i  maintaiaa  that  wc  muit  execute  upoa.  the  murderer  with  a.  qiqrtal 
tbe  very  afi  be  committed  upon  tte  murdered,  provided  it  be  fuch  as  ""^^l^"' 
is  faii^Hooed  by  the  law:  if,  therefore,  this  bo  don?,  and  the  mur- 
(Jeref'ia.caiifequaice.die,  it  is  well;  but  if  not,  his  throat  mufb thei). 
be  cut  with  a  fcymitar.  For  intlance ;— if  a  perfon  wilfully  Hrrike  off 
the  )?aod  of  auctther,  and  the.  diltnembered  perfon  die  in  confequenoa 
of  the  wound,  die  h^ud  of  the  au^rd^reE  mufl  ^H  be  cut  off  in.  reta-, 
battCHi,  and  if  he  die  within  the.  iame  time  after  as  the  deceafed,  it  is 
weli;  but  if  not,  be  muftttien  bepptto  death.  If,  on  the  contrary, 
a  porlba  produce  the  deat^  <^  another  by  fbme  aSt  not  faud^ioned  ia 
tbe  LAW,  (fuch  as  by  laying  hold  of  the  hands,  ^d  pouring  pgtfoa 
dowa  the  thnwl:,— or  by  coition  with  aa  inunat^re  iniiuit,)  retalia* 
tioaktQ  be  executed  b^  puttiogto  death.;  and  this  ai^ordiug  b^  aU 
a)^qfifwfi.r— The  argument  advanced  by  £^6«,  in  ippport  ol*  hia 
^mAmo  a&  above,  is  that  letaloatimi  refts  uppa  a  per&£l  equality  in  aUr  . 
pjVrtiQi)l#r$,  which  tequ^cs  that  there  be  io&i41»d^op.tbf  m,Df;deraF  the 
very  feme  a^  that  he  cottiimtited  upou.  the-  deceafed.  Thfl  vgwi^t* 
adduced  by  our  do£tors  in  fupport  of  the  contrary  opini<^  ase  two- 
fold;— FIRST,  a  faying  of  the  prophet,  **  Tiere  is  no  rgtaiiatiatt  6uf 
«  ^itjh.a/^tafffir"'-<~(ni!ia;m^  a  /vfo-dj  a?  ip  unijf  rftood,  by  a^  the  _  ^ 

copjpauiowi.)  S^co;noly,.  accortUng  tp  whax  S^/i  syivances,  .it 
fyiipyf%^3to  whpre  th;  qx^^lter  of  ^taliatipp,  executes  upon  the  Qiur-, 
4cr^  the  i^jp£  ad  thj^  he-^  CQi;cMpitt^  on  tbe  de^e^fe^,  and  t^ 
end  i^  not  Uji^r^y  9pfw^ed^,  9f}d  hp  then  puts  him  to  d^atb,  1^  tal(};$ 
^oprj^  tl^^  h^  i&  f^tle4  to,  a  thing  which.muft  be  carefully  avoided'; 
^  where,,  f<^  iniJ^nc?,  a  p^ion  wilfully  breaks  a  booje  of  anptii;^r,  m. 
lylEi^h  paib  retaliation  in  any  (h^  do^  not  foUpw,  be(;^uie.  pf  U}0 
apprchenfion  of  the  exaftcr  taking  more  than  his  right;  an  apprqheg.- 
fion  which  applies  equally  in  the  preient  instance. 

«  lOatii,  wiAAjBo'p.iiiftnuiiciU,  itcii  uispB^crtoioBi!^  vouad* 
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Cafeiofre-  Ira  perfoawilfuUy  murder  a  Afb'iii/;^,  who  has  no  heir  but  his 

Aem^wrf  mafter,  aud  leaves  efFefts  fufficicnt  to  dilcharge  his  raufom,  the 
*AhietH,  mafter  is  entitled  to  exa£l  retaliation,  according,  to  the  two  £iU!rf, 
•~-Mobammed  fays  there  is  no  retaliation  in  this  inftatice;  ba:aufeherf 
the  exiftence  of  the  ground  or  caufc  for  taking  retaliation  isdubions, 
and  unafcertained ;  for  the  caufc  thereof  is  fVtUat  fuppofirig  the  Afo- 
katUj  to  have  died  free^  or,  right  of  property  in  his  .perfon,  fup- 
po&ng  him  to  have  died  a^ov^,*— (as  the  companions  have  difiered 
concerning  the  point  whether  a.  Makdtib,  under  the  circumftances 
^wve  defcribed,  died  a  Jlave  or  frect  fome  deciding  one  way,  and 
fome  another ;) — and  the  caufe  iot  taking  retaliation  being  thus  doubts 
ful,  and  unknown,  it  cannot  be  exacted. — ^The  argument  of  the  two 
Elders  is  that  the  right  of  taking  retaliation  undoubtedly  appertains  to 
the  mafter,  for  two  reafons,  namely,  fVtUa,  and  right  of  property 
in  the  perfon ;  and  as  the  efted  of  each  is  the  &me,  (namely,  the 
taking  of  retaliation,)  the  difterence  in  the  caufes  cannot  occaliot) 
either  a  difpute,  or  a  difference  in  the  effe£t ;  neither  is  any  reg^ 
paid  to  fuch  a  difference.— The  difference  above  urged,  therefore, 
does  not  prevent  retatiati<Hi. 

If  a  perlbn  wilfully  murder  a  Mokdiib,  who  leaves  eScfls  fuf- 
ficient  to  difcharge  his  rahfdm,  and  has  other  heirs  befides  the  mailer, 
retaliation  is  not  incurred-  on  behalf  either  of  the  mafter  or  his  heirs, 
although  both  ihould  unite  in  dttnanding  it ;  becaufe  here  the  perfou 
entitled  [to  retaliation]  is  dubious  and  unafcertained,  the  majer  being 
the  entitled  perfon,  if  the  Mokdtib  divcA  i-Jlave^  and  the  beirs,  if  he 
died^w,  as  before  mentioned. — It  is  different  in  the  preceding  caie, 
for  there  the  perfon  entitled  is  ipecific  and  determinate,  namely  the 
mafitr. 

If  a  perfon  murder  a  Makdtibf  who  does  not  leave  efie^s  fuffi- 
cicnt to  difcharge  his  ranfbm,  retaliation  is  incurred  on  behalf  of  the 

mafter. 
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maftcr,  according  to  all ; .  becaufe  here  the  Mokdtil>  undoubtedly  dies 
^Jlave^  as  the  contrail  oi  Kiidbat  is  broken  from  his  inability  todif-  **. 

charge  the  ranfom.  It  is  otherwife  with  refpeft  to  a  flavc  emanci- 
pated in  part : — in  other  words,— if  one  of  two  partners  in  a  flavc 
^mancipatc-his  ftare,  and  emancipatory  labour  be,  confequently,  due 
from  the  flave  for  half  his  value,  and  a  perfon  kill  him  before  he  has 
difcharged  it,  he  leaving  no  cffedls  wherewith  to  jnake  fatisfaflion  for 
fuch  labour,— flill  retaliation  is  not  incurred  on  behalf  of  the  eman- 
cipating partner;  becaufe,  as  the  partial  manumiflion  is  not  diflblved 
or  broken  by  the  Slave's  inability  Mo  perform  the  labour,  a  right  in  - 
the  whole  of  him  does  not  appertain  to  the  maf^er*- 

Ip  a  pawned  flave  be  murdered  whilft  in  the  poffeffion  of  the  motzpawn- 
pawnholder,  retaliation  is  not  to  be  executed  until  the  pawner  and  "'  " 
pawnholder  unite  in  demanding  it; — becaufe,  as  the  pawnholder  is 
nof  the  flave's  mafitrt  he  is  confequently  not  entitled  to  the  retaUa- 
tiort;  and  if  the  pawner  alone  exail  the  retaliation,  the  right  erf"  the 
pawnholder,  in  the  debt  due  to  him,  is  deftroyed. — It  is  therefore 
determined  that  both  muft  unite  in  taking  the  retaliation,  as  ia  fiich 
cafe  the  pawnholder's  right  is  done  away  by  his  own  confeut. 

I?  a  perfon  be  flain  whofe  heir  \WaHee\  is  an  infant  or  anideot,  Reulittioii 
it  belongs  to  the  father  of  the  infant  or  ideot  to  execute  retaliation  *PP"t?'nine 
upcoi  the  murderer;  becaufe  the  taking  of  retaliation  is  the  right  of  oridratmax 
him  who  is  endowed  with  the  guardianfliip  of  the  perfon  entitled  to  bylh^i«r, 
it,  retaliation  having  been  ordained  on  account  of  a  matter  in  which 
guardianfliip  is  interefted,  n2,miAyjfat'isfaBion  to  the  mnd\ — and  hence 
the  infant's  or  ideot's  right  to  retaliation  appertains  to  the  father,  in  the 
f^ne  manner  as  the  right  of  contra£ting  them  in  marriage. — It  is 
otherwifc,  however,  with  refpeft  to  a  brother  or  wnc/ir,  although  they 
alfo  be  endowed  with  the  right  of  contracting  the  infent  or  ideot  in 
marriage;  for  as  the  father's  tcnderncfs  is  complete^  infbmuch  that  )ie 
.  regards  the  inlereft  of  his  child  in  .preference  even  to  his  owff,  his  ex- 
acting 
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3<£ling  the  retaliation  on  account  of  his  child  is  the  ]&ine  as  the- child 
himfelf  cxaftiag  it;  which  is  not  the  cafe  with  a  brother  or  uuclc^ 
whofe  tendernefs  is  of  a  defeSive  nature*  they  preferring  their  own 
intercfl:  to  that  of  their  brother  or  nephew, — whence  in  committing 
the  right  to  them,  the  iriterefl  of  the  infaut  or  ideot  is  not  to  a  co** 
tainty  purfued. — Belides,  the  executing  of  retaliation  is  aa  zQi  which 
cannot  be  afterwards  undone;  in  oppofition  to  marriage^  which  may 
be  uitdone.— They,  tlierefore,  are  not  empowered  to  tak«  retaliation. 

"ViJ'  ^^°  The  fiithcr  of  an  infont  or  ideot  is  empowered  to  comptMjnd  re- 

commute it     taliation  for  a  £nc,  on  their  behalf,  th-is  being- advantageous  to  them: 
.     — but  he  is  not  empowered  to  remit  the  retaliation  gratultoufly,  ai- 
this  would  be  deftru^ive  of  their  right. 

If  a  perfon  wilfully  ilrike  off  the  hand  of  an  infant  or  ideot,  the 
fiither  of  fuch  infant  or  ideot  may  either  ftrike  off  the  hand  of  the  of- 
fender, in  retaliation,  or  compound  the  matter  for  a  fine,— for  the 
reafons  already  mentioned.  

The^  power,  A  GUARDIAN  appointed  by  wIH*  is  the  iame  as  a  father,  with 

ricuiw.  o"     refpcft  to  all  the  points  above  mentioned, — except  retaliartoh  by -flay- 

p^'Sb/^  ing;  for  he  is  not  entitled  to  put  the  murderer  to  death",  as  he  has 

*■•  no  power  over  his  life,  and  the  taking  of  retaliation-is  an  efiiiffof 

power  over  life. — From  this  (it  is  to  be  obferved)  wc  may  infer  tttat" 

the  guardian  in  queftion  is  at  liberty  to  enter  into  compofitions  far -a ' 

fine  in  lieu  of  life,  and  alfo  to  take  retaliation  in  all  matters  'Jhort  of ' 

life,  nothing  being  excepted  beyond  aftual  ^ijym^. — It  is  indeed  af-" 

ferted,  in  the  treatife  oa  Compofitionsy  that  an  appointed  guardian:  is  * 

not  at  Kberty  to  compound  life  for  property;  for  as  this  is -an  aBr' 

>    with  reipeft  to  life,  being  an  acceptance  of  a  return-  for  life,  fuch 

*  ArSb.  Waftt.~Xx.  >Uii  Cgoifies  ^^tasat  liteoHy]  an  ouaittr.nAxim  bets  v^\a  ep- 
po&uon  to  X  natural  guardiivi. 

5  compofition 
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compo{ition  is  equivalcDt  to  taking  retaliation ; — jand  as  the  one  is  not 
allowed  to  an  appointed  giUardian,  fo  neither  is  the  other. — The  rea- 
fon,  however,  for  what  we-have  mentioned  above,  is  that  the  end, 
in  compofition,  \s  property ^  which  is  rendered  obligatory  by  an- en- 
gagement with  an  appointed  guardian,  in  the  fame  manner  as  with 
a  father..  It  is  otherwife  in  retaliation;  forthe-end,  in  that,  is  purely 
revenge,  and  fatisfaAion  to  the  mind,  which  are  reftri£ted  alfo 
to  the  father,  as  he,  becaufc  of  his  near  relation,  and  tender  affec- 
tion, is  the  fubftitute  of  his  child. w^th  refped  to  them.-^I-dwyers 
have  obierved  that,  according  to  analc^,  an  appointed  guardian  is 
not  empowered  to  exa£t  a  retaliation  Jhort  of  life,  any  more  than  a 
retaliation  which  extends  to  Ufe ;  becaule  the  end,  in  both,  is  the 
levenge  and  ialisfaftion  already  mentioned:— but  that,  according  to 
a  more  favourable  conAruftion  of  the  law,  he  is  £o  empowered;  be- 
caufe  the  parts  ■of*tbe  body  are  equivalent  to  property ^  as  having' been, 
like  property,  created  for  the  fupport  and  prefervation  of  life ;  and 
hence  the  exa^tng  of  a  retaliation  ihort  of  life  is  merely  equivalent 
to  an  zQc  with  relped  to  property. 

If  a  perfbn  murdered  leave  heirs,  ibme  infants,  and  fome  adults,  Cafe  of  a- 
according  tp  Hatuefa^  the  adult  heirs  are  entitled  to  put  the  murderer  perfoHear-  - 
to  death.— The  two  difcjplcs,  on  the  contrary,  maintain  that  they  ^  '*Y"' 
are  not  entitled,  to  flay  the  murderer  until  fuch  time  as  the  infant  infata,  aai 
heirs  attun  maturity ;  becaule  retaliation  is  a  right  equally  partici- 
pated,in  by  all  the  heirs ;  and  it  is  impo^Hble  for  the  adult  heirs  to 
take  their  right,  (namely,  part  of  the  retaliation)  as  retaliation  is  in- 
divifible  ;  and  if  they  take  it  in  toto,  the  right  of  the  in£uit  heirs  is 
doilroycd. — A  delay  is  therefore  indifpeniable  until  the  infant  heirs  be- 
come of  age; — ^in  the  fame  manner  as  where  a  right  of  retaUation Is 
poiTeiTed  by  two- man,  and  one  of  them  is  abfent,<— in  which  cafe  the 
one  who  is  prefent  cannot  cxait  the  retaliation  until  the  abfentee  be  • 
alfo  prefent ; — or,  as  where  a  flave  held  in  partiierflilp  between  an  in- 
fant and  an  adult  is  murdered, — in  which  cafe  the  adult  cannot  take 

retaliation 
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retaliation  until  the  infant  have  attained  maturity. — The  argument 
of  Haneefa  is  that  retaliation  is  not  divided ;  for  retaliation  is  efta- 
blifhed  on  behalf  of  relationihip,  which  is  not  of  a  divilible  nature, 
fince  if  a  man  have  two  brothers  (for  inftance,)  a  complete  relation- 
ihip  belongs  to  each, — ^not  one  half  to  one  and  one  half  to  the  (Aher ; 
and  there  is,  moreover,  no  room,  for  the  prefeut,  to  apprehend  that 
the  infant  might  grant  the  murderer  a  pardon,  tince  to  that  he  is  in- 
competent during  his  minority. — ^The  right  of  taking  retaliation  is 
therefore  eO:abliftied  to  each  In  toio^  m  this  way,  that  eadii  is  (as  it 
were)  diiltntSt  and  feparate, — in  the  fame  manner  as  guardians  in 
marriage,  each  of  whom  poflcfles  a  power  to  contra^  the  ward  in 
marriage  independent  of  the  others,  and  as  if  no  other  exited. — It  is 
otherwife  where  retaliation  is  divided  between  two  adults,  one  of 
whom  is  abfent;— for  here  exifts  the  apprehenfion  of  a  preient  par- 
don from  the  abfenlee. — With  refpeft  to  the  cafe  of  two  partner»  in  a 
flave,  adduced  by  the  two  difciptes,  Haneefa  does  not  admit  it  as  any 
objedtion,  fnice  (according  to  him)  in  this  cafe  alio  the  adoU  maftef 
is  entitled  to  exafl;  the  retaliation,      .  .  ■  • 

Re*»l|«'^         If  a  per{(»t  flrike  another  with  zfpadfj  or  jhovelj  and  the  perlbn 

kiiUng  by  %    flfuck  die  in  confequ^nce,  and  the  blow  have  been  giyen  with  the 

ir^til  a       "''"*  P^'^  ^^  ^^^^  fpade  or  fhovcl,  the  murderer  is  liabk  to  be  jwt  to 

^*'  *'^'th   t^c^th.— If,  on  the  contrary,  the  blow  have  been  given  with  th« 

ititpift.       wooden  part  [the  handle  or  fliaft],  he  is  refponfible  for  a  fine ;  becanft 

he  has  flain  a  perfon  of  protected  blood ;  and  as  retaliation  is  in  fuch 

cafe  forbidden,  the  fine  is  due,  in  order  that  the  blood  may  not  be 

flied  wjthout  penalty. — Our  author  here  remarks  that  the  murderer, 

in  the  former  inflance,  is  liable  to  be  put  to  death  only  when  he 

ftruck  with  the  edge  of  the  iron  part,  as  by  this  alone  a  wound  (which 

demands  retaliation)  can  be  inflifted ;  and  that  if  he  have  ftruck  with 

the  back  of  the  inftrument,  not  with  the  edge^  there  is  a  difFerence  of 

opinion  among  our  dodors, — the  two  difciples  holding  that  in  this 

inihncc  alfo  he  is  liable  to  fuiFer  death,  as  regard  is  paid  folely  to  the 

vfe 
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uie  of  an  inftrumcnt  of  murder,  which  here  exifts, — and  Hane^a,  , 
on  the  contrary,  nuintalaiug  that  Ke  is  not  liable  to  death,  as  reta- 
liation is  not  incurred  unlefs  a  WQund  be  inflifled. — This  laft  is  the 
^tter  opinioQy  as  (hall  be  prcfently  made  appear. 

If  a  perfon  immerfe  another,  whether  an  infant  or  an  adult,  into  it  is  not  in- 

.  .  curte<l  bj 

a  water  whence  it  is  impoffible  fiar  him  to  cfcape  by  Iwimming,  (as  Jr«^vning  my 
the  yi-d,"  for  inftance,)  retaliation  is  not  incurred, -according  to  Ha-  ^""'' 
iieefa. — The  two  diiciples,  on  the  contrary,  maintain  that  retaliation 
is  incurred  ;  and  fuch  alfo  is  the  opinion  of  Shafeix  with  this  differ- 
ence, however,  that  according  to  the  two  difciplcs  it  is  infiidled  with 
a  weapon,  whereas  according  to  Sbafe'i  the  murderer  is  to  be  drown- 
ed.— The  arguments  of  thofe  doctors,  in  fupport  of  their  opinion 
upOTi  this  point,  are  twofold. — First,  a  faying  of  the  Prophet,  **  ff" 
**  any  per/on  drown  another,  I  Jhall  drown  him  in  return.''^  SecoNO- 
tr,  water  is  an  inflrument  of  murder,  the  fame  as  JirCi  wherefore 
the  ule  of  it  is  an  argument  of  wilfulnefs  in  the  a^ ;  and  as  there  is 
Jio  doubt  with  reipe^  to  the  protection  of  blood  of  the  flain,  retalia- 
tion is  confeqaently  incurred  by  him.— The  arguments  of  Haneefa 
are  3^  twofold. — ^First,  water  is  analogous  to  a  fmall  flick  or  rod, 
as  it  is  icldam  or  never  ufed  in  nfurder.  Now  it  is  fald,  in  the  tra- 
^ti«iu,  that  death  produced  by  a  rod  is  merely  tnmflaughter  \  and  as, 
ia  that,  a  fine  merely  is  incurred,  lb  here  likewife.  Secondly, 
re^Uation  requires  the  oWervance  of  a  perfeft  equality :  but  between 
drowning  and  wounding  there  is  no  equality,  the  former  being  fhort 
of  the  latter  with  regard  to  damaging  the  body. — As,  therefore,  the 
iafli£lian  of  retaliation  is  in  this  caufe  impoflible,  a  fine  is  confequent- 
ly  due  from  the  jiktlas  of  the  flayer.— With  refpeft,  moreover,  to 
the  faying  of  the  prophet,  adduced  by  the  two  difciplcs,  the  drown- 
ing thf  re  treated  of  is  to  be  regarded  merely  in  the  light  of  a  punijh- 
tnent^  and  not  as  retaliation'^  for  if  the  prophet  had  meant'retaliation, 
he  would  Jiave  referred  the  execution  of  it  to  the  relations  of  the 
drowned  perfon,  and  not  to  [himfelf]  the  magiilrate. 

Vol.  IV.  P  p  Ip 
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It  it  incuired  Ip  a  pcffon  wound  another,  (o  as  to  difable  and  render  hira  per- 
ouiiy]'u-«i>u/'  petually  bedridden  until  death,  retaliation  is  incurred  by  the  peribn 
who^iresiD'  ^^°  inflicted  the  wound;  for  as  a  caAjfe  of  murder  here  exifts,  and 
confequence.  nothing  occurs  todo  k  away,  the  death  muft  be  referred  to  foch  caufe, 
and  retaliaticn  is  incurred  in  confequence, 

'*  '*td°b"*  ^^  ^"  army  oiMuffulmam  engage  an  array  of  infidels,  and  they 

miftakenfy      mingle  together,   and  a  Muffulman  kill  another  Mujfultnan^  on  the. 
Mi.ff^mm\&   fuppofition  of  his  being  an  infidel,  he  is  not  liable  to  retaliation,  but 
^^*  muft  perform  an  expiation,  and  pay  a  fine;  becaufethis  is  hmticide 

by  mi/adventure ;  in  which  expiation  and  fine  are  diie,  but  not  reta- 
liation,-—^s  has  been,  already  explaiiied.. 

p/^Kcdb*  If  a  perfon  hit  himfcK" upon  the  bead;  and  another  perfoa  alfo  Hit 
a  comhini-  him.  upon  the  fame  part,  and  a  wild  beaft  tear  him,  and  a  fnake  bite 
oiucauTea.  him,  and  he  die  in  confequence  of  all  thefe,  the  perfon  who  ilruck 
him  is  liable  for  one  third  of  the  fine  of  blood ;  becaufe  the  a£h  of  the 
wild  beaft  and  iiiakc  are  of  the  fame  nature,  and  iftcur  no  penalty 
a,ther  in  this,  world  or  the  next ;  and  as  the  aft  committed  by  the 
.deceafcd  upon  himfelf  is  alfo  of  no  account  in  this  world,  (notwith- 
flacding  it  be  erf  account  in  the  world  to  come,  as  the  perfon  in  qucf- 
,tion  it  therein  univerfally  admitted  to  be  an  offender,)  this  conftitutes 
another  fpecies  ;  and  as,  again,  the  aft  of  the  other  perfon  is  of  ac- 
count both  in  this  world  and  in  the  world  to  oome,  it  therefore  con- 
.ftitutes  a  third  fpecies.— Now,  the  deccafed  having  periflied  in  con- 
fequence of  thefe  three  different  fpecies  of  a£ts,  he  may  be  feid  to 
have  periflied  by  three  fever  al  a6ls\  and  as  the  aft  of  the  other  perfon 
was  one  of  thefe  three,  he  is  confequently  rcfponfible  for  one  third 
c^the  fine. 
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SECTION, 

If  any  perfon  draw  a  fword  upon  a  Mujfulman^  he  [the  Mujful-  a  man  may 
fnan\  is  at  liberty  to  kill  him  in  fclf-dcfence ;  becaufe  the  prophet  has  i^j,^^,^,, 
faid,  '*  He  who  draws  a  Jword  upon  a  Mussulman  renJeri  bis  blood 
*'  liable  to  be  Jhed  with  impunity^'*  and  alfo,  becaufe  a  perfon  who 
thus  draws  a  fword  is  a  rebel,,  and  guilty  of  fedition ;  and  it  is  lawful 
to  flay  fuch,  God  having  faid,  in  the  Koran,  *'  Slay  those  who 

"    ARE  GUILTY  OF  SEDITION,  TO  THE  END  THAT  IT  MAY  B£  PRE-^ 

*'  VENTED." — Befides,  it  is  indifpenfably  requilite  that  a  man  rfipel- 
murdcr  from  himfelf;  and  as,  in  the  prefent  inftance,  there  is  no 
method  of  efFefting  this  but  by  flaying  the  perfon,  k  is  coflfcquently 
lawful  fo  to  do.  If,  however,  it  be  poffible  to  effedk  the  iilfidefencc 
without  (laying  the  perfon,  it  is  not  lawful  to  flay  him.  - 

It  is  "written  in  the  Jama  Sagbeer^  that  if  a  perfon  ftrike  at  another  Diftinaion* 
with  a  fword,  during  either  night  or  day,  or  lift  a  club  againft;  an-  '"j*"  P*"^' 
other  in  the  night  in  a  city,  or  in  the  day-time  in  the  highway  out  of 
the  city ;  and  the  perfon  fo  threatened  kill  him  who  thus  ftrikes  with 
the  fword,  or  hits  the  club,  nothing  is  incurred;  becaufe,  as  ftriking 
with  a  fword  affords  no  room  for  delay  or  deliberation,  it  is  in  this 
cale  nece£&ry  to  kill  the  per&n  in  order  to  repel  him ;  and  although, 
in  the  cafe  of  a  cbib^  there  be  more  room  for  deliberation,  yet  in  the 
oight-time  affiflance  cannot  be  obtained,  and  hence  the  perfon  threat- 
ened is  in  a  mainneryw-«i/*  in  repelling  the  other's  attack,  to  kill  him; 
{and  fo  likewife  where  the  attack  is  made  during  the  day-time  in  the 
highway,  as  there  afliftance  cannot  readily  be.  obtained.)  Where, 
therefore,  a  peiJbn  thus  flays  another,  the  blood  of  the  flain  is  of  no 
account. 

P  p  2  If 
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A  fine  ia  da«         If  a  lutiatlc  diaw  a  fword  upon  a  perfon,  and  the  perfbn  flay  hicri, : 
tVaitf'or?*"  t^^  fi'*^  of  blood  is  duis  frooi  his  property,  and  does  not  fall  upon  his  . 
««/jV  in  I'elf-    jiiilas,     Sbafei  maintains  that  nothing  whatever  is  incurred  in  this 
..  '        iuAance. — In  the  fame  manner  alio,  if  an /ij/Cw/  draw  a  fword  find 
-make  an  attack  upon  a  perfon, — or  if  an  animal  attack  any  one,  and 
the  perfon  fo  attacked  flay  the  infant,  or  the  animal,  a  fine  ia  due  oa. 
account  of  the  infant,  or  the  value  on  account  of  the  animal,  accord- ' 
"      ing  to  Haneefay  but  not  according  to  Shafe'i.     The  arguments-  of  Sha^ 
fe'i  upon  this  point  are  twofold.     First,  as  the  perfon  attacked  flew 
the  in&nt  or  lunatic  in  /Hf-defence^  they  are  therfefore  accounted  the 
fame  as  a  fane  perfon  or  an  adult.     Secondly,  the  perfon  attacked 
flew  the'  infant  or  lynatic  bccaufe  of  their  aft  furnifhing  him  with  a 
'   '       . ,  realbn  for  io  doing.     He  is  therefore  in  the  fame  predicament  wit!i  a 
•  ■  ■  perfoiv  afting  under  compulfion : — in  other  words,  if  a  perfon  threaten 

aribiher,  by  faying  to  him,  '*  kill  me,  or  I  will  kill  you,"  and  the 
perioft  thus  threatened  perceive  that  if  he  do  not  kill  the  other  he  will 
himfelfbe  flaio,  and  accordingly  kill  him  [the  compeller,]  nothing 
whatevet-  is  incufred  ;^— and  fo  here  like  wife.  The  argument  of  Ha- 
»^i8,  that  the  flayer  has  in  this  inftance  killed  a  perfori  of  perpetu- 
ally protected  blood,  or  has  deftroyed  a  property  [the  animal]  pro-^ 
te£led  in  right  of  the  proprietor.  Now  the  aflt  of  an  animal  ii'  Hot'  bf 
of  a  nature  to  do  away  its  protefldon;  neither  can  an  infant^  by  any 
aS,  forfeit  the  protection  of  his  blood,  notwithftanding  it  be  purely 
on  behalf  of  his  own  right,  infants  not  being  capable  of  diflingutfhing 
between  right  and  wrong ;— (whence  it  is  that  an  infant  guilty  of  wil- 
ful murder  is  not  liable  ta  be  put  to  death;) — in  oppofition  to  an 
adult,  or  one  of  found  underAanding,  as  thoie  are  capable  of  fo  dif- 
tinguifliing.  Still,  however,  retaliation  is  not  incurred  by  the  flaying 
of  the  infant  or  lunatic ;.  becaufe,  in  the  cafe  ia  queAion,  a  reafon 
.  exifts  for  their  blood  being  out  of  prote£lion»— namely,  the  repulfion 
of  evil.  A  perfon,  attacked  by  them,  therefore,  is  allowed  to  (by 
thero,*under  a  condition  of  refponfibility,  in  the  fame  manuer  as  a 

perfon 
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peri<si  who  eat?  the  provifions  erf"  another  in  a  time  of  famine  is  •    :*  - 

TcificNitible  for  the  value  3— and  the  fine  of  blood  is  accordingly  due.    ■  '..  , 

;  .     ■     ■      >..,.;* 

If  a  perfon  draw  a  fword  upon  another,  and  ftrike  Him,  and  theil"  Retaliiiion  is 
go  away,  and  the  perfon  ftruck,  or  any  other,  afterwards  kill  this 'tilling a ^. 
pcrlbn,  he  is  liable  to  retaliation.  This  is  where  the  ftrlker  re^res'^^  *^"^_ 
in  fuch  a  way  as  indicates  that  he  will  not  ftrike  again';  for  as,  upon  ter^»ing 
his  fo  retiring,  he  no  longer  continues  an  aflailant,  and  the  prote^ion  wckupMww 
of  his  blood  (which  had  been  forfeited  by  the  affault)  reverts,  retalia^' 
tion  is  confeqiiently  incurred  by  killing  him. 

If  a  perfon  come  in  the  ntght  to  a  Aranger,  and  carry  cff^hi$  goods',  A  thieFinar 
by  theft,  and  the  owner  of  the  goods  follow  and  flay.  bim,.jQQtI^iag;  vihiifi'in  tit 
whatever  is  incurred,  the  prophet  having  faid,  **.  2~f  may  ^11  /iw  j?«-  "?y"'V' 
S*  ffrvativH  of  your  property,"    It  is  to  b^  observed,  hpwever,,.thqt  "aJiy- 
thi^.is  oply  where  the  owner  cannot,  recover  his  property  but  by;kUl4 
jpg:  the. thief  i   for  if  he  know  that  upon  his  calliog.ou^  thp.tlvef 
woifld  relinquift  the  goods,  and  he  qotwithflandlng.  negle^  palling 
out,  and  flay  him,  retaliation  is  incurred  upon  him,  ^pc^  he..i;i.  i^\^ 
cafe  flays  the  perfon  unrightcoufly.  ...  l'  .    , 


CHAP. 
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•■■■■'  n 

CHAP.     Ill,  . 

Of  Retaliation  in  Matters  ftiort  of  Life, 


Rettiiation  ii  Jp  a  perfon  wilfully  ftrike  off  the  hand  of  another  at  the  wriil,  his 
hlfn?'^  **"*  hand  is  to  be  ftruck  ofF  in  return,  notwithftanding  it  be  larger  than 
the  hand  of  the  other;  becaufe  the  word  of  Goo  (in  the  Koran) 
**  lays,  •'  THEitE^  IS  retaliation  in  case  of  wounds  ;*'-^nd 
alfoj  becaufe,  as  the  point  upon  which  retaliation  turns  is  a  perfeLl 
equatifyy  it  is  therefdre  to  be  infliSed  in  every  cafe  where  an  attention 
to  fuch  equality  is  poilible,'  and  as  this  is  po^Hble  in  the  cafe  of  flrik- 
hig  off  the  hand  at  the  wrift;  it  is  therefore  incurred  in  that  inftance. 
No  regard,  nwreovcr,  is  paid  to  the  fize  of  the  hand;  becaufe  there 
is  no  difference  in  the  ufe  or  advantage  of  a  hand  according  as  it  may 
be  .large  or  fmall.    '    • 

or   foot  If  a  perfon  ftrikc  off  the  foot  of  another  at  the  ankle,  or  cut  off 

tKe  joint,)  an  ^^  ^^fi  or  ^^  of  another,  retaliation  is  to  be  infliSed  upon  him  in  re- 


car,  a  Doie, 


turn,  fince  in  fuch  cafes  it  is  poffible  to  attend  to  equality,  as  thofe  are 
all  diflind  members. 


or  an  eye  (if  If  a  perfoft  ftrikc  another  on  the  eye,  fo  as  to  force  the  member, 
ofiheibcke^)  w'*^  i'^  veffels,  out  of  the  focket,  there  is  no  retaliation  in  this  cafe, 
it  being  impoffible  to  prefcrve  a  perfeft  equality  in  extrafting  an  eye. 
If,  on  the  contrary,  the  eye  remain  in  its  place,  but  the  faculty  of 
feeing  be  deftroyed,  retaliation  is  to  be  inflifted,  as  in  this  cafe  equa- 
lity m^  be  attended  to  by  extingulfliing  the  fight  of  the  ofiender's 
corjcfponding  eye  with  a  hot  iron. 

If 
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If  aperibti  ftr&«  out  die  teeth  of  another,  he  [the  ftrilcer]  litturs  «"<*  ''^^"' 
Ktali^tion,  ^though  his  teeth  fhould  be  larger ;  becaufe  the  fize  of 
the  teeth  occafioos  uo  difference  of  advantage  in  the  ufe  of  them ;  and 
&e  neceffity  of  retaliation,  in  fucb  a  cafe,  is  moreover  fupported  1^  a 
tetxt  of  the  KoiiAH,  whene  God  has  faid^  **  Exact  a  tooth  fok  a 

•*  T«OTiH." 

Retaliation  is  not  to  be  inflifled  in  the-  cafe  of  breaking  any  tmt  not  for 
Bones  except  the  teeth ;  becaufe  it  is  impoflible  to  obftrvc  an  equality 
in  other  fra£lures,  fince,  if  retaliation  were  exa^d  in  fuch  cafes, 
it  is  to  be  apprehended  that  it  might  be  infii^ed  to  a  degree  greater  or 
kfs  than  the  offence.— It  is  otherwife  in  the  cafe  of  teeth ;  for  if  thofe 
be  broken^  retah^ion  may  be  inflided  by  flingt  or  if  they  be  ftruck 
out,  by  extracting  with  an  inftrument. 

Offences  which  do  not  affect  life  are  of  two  dcfcriptions ;  Amd,  officncwfliort 
or  •wilful;    and  Khota,  or  hy  miJaJventure; — and  the  semblance  gT  eiiher -uii^b/, 
'Wilful  (which,  in  offences  affeSing  life,  we  term  -manflaughter)  does  ^^^^. 
not  Here  find  any  place ;  becaufe  the  inflrument  uled  in  taking  life  is 
the  criterion  by  which  the  offence  is  determined  to  amount  to  man- 

Jlaughler,  death  being  diiferent  according  to  the  inftrument  ufed  in 
producing  it ;  but  a  deftruftion  of  any  thing  fhort  of  life  (that  is,  of 

- znember)  is  not  diScreut  with  reltttou  to  the  difference  in  theinihu- 
inenti  as  has  been  already  obferved. 

There  is  no  retaliation,  in  offences  fhort  of  life^  between  a  Tn»n  and  do  not  ■ 
and  a  woman,  a  free  pcrfon  and  a.  flavc,  or  one  flave  and  another  •"<'.''««'«- 

*  '  li^tion  be- 

flave.  She^e'i  maintains  that  retaliation  holds  in  all  thefe  cafes, — csf-  »*""  "  ■»•»« 
ceyt  where.8  freemanftrikes  off  the  Umb  <rf'-a  flavc,. in  which  inilancc  a%*^!^' 
the  limb  of  thefr«eaaan  is  not  ftruck  off; — for  as  (according  to  him)  ^^m,^'^' 
retaliation  for  parts  of  the  body  is  a  dependant  of  retaliation,  for  the  and  ««(*»r.- 
fffittf  (the  paris  of.the.;body  being^dependaats  of  the  whole  man,) 
•  6  it; 
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it  follows  that  where  (agreeably  to  his  traets)  r«(«Uation  bol^  fK  the 
"^  psrfmy  it  alfo  holds  for  the  parts  of  the  body,  and  •vkt  vtrfih  •  Xhe-ar- 

gutnent  of  our  doctors  is,  that  the  parts  of  the  body  are  a  fpeeics  <^ 
property:  now,  in  all  matters  oi property ^  equality  is  doftfoycd  by 
any  ^ifierencc  in  the  value ;  and  this  difference  is  perfe^y  -evident  io 
-the  prefent  cafe,  as  the  law  eA'imates  the  value  of  the  fame  membefs, 
in  different  perfons,  at  a  different  rate,  ftating  the  fine  for  ftrikingoff 
-the  band  of  a  womah  (for  inftance)  at  only  one  half,  the  fine  for  the 
iamc  offence  committed  upon  a  man  ;  (and  in  the  fame  manoer  there 
is  a  difference  in  the  value  of  flaves.)  As,  therefore,  the  obfervance 
of  that  equality,  indifpenfable  in  retaliation,  is  here  imprafticable,  it . 
follows  that  it  -cannot  be  infli^ed.  It  is  to  be  obfervcd,  however, 
that  the  inequality  now  mentioned,  (between  a  man  and  a  woman, 
&c.)  is  no  objection  to  retaliation  for  the  perfon,  with  rcfpciS  to 
them,  becaufe  the  per/on^  where  it  involves  the  life^  is  not  held  i^ 
the  lame  light  with  property. 

J^^JJj^  Retaliation  for  parts  of  the  body  hcdds  between  a  Mmgidmm 

Muffuimtut      and  an  t^deU  bpth  being  upon  ^n  equahty  with  refpefttoj^ncribr  feiw 
auHfft    .  jjffgjj(.gj  ^  queftion. 

Ketaliatioo  la         Ip  a  perfon  ftrike  off  the  hand  of  another  above  the  wriil-^oiRt,— 

w^re %hm    ^  8**'^®  ^"^  '  fi"^  '■*  ***7  P*""*'  which  afterwards  heaJa,  then  is  aa 

bcBtthrooghj  retaliation;   becaufe  here  it  is  impc^ble  to  obferve  equality^  -AadB 

in  the  former  cafe  bones  are  broken,*  and  in  the  latter  it  is  likelyttuil 

if  retaliation  were  inflided  the  offender  ought  die,  a  ftab  bong  fr*- 

quently  incurable.  ■    • 

Ktheott-  If  a  perfon  paralytic*,  or  having  withered  hands,  ftrike  off  the 

jognbcr^     Jund  of  a  found  perfon,  he  who  is  thus  difmembercd  has  it  at  his 

*  Anb.  ^}hU,  meaning  i  peiftin  afflicted  with  %  palfy  in  tbt  hands, 

optioB 
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'CiptiMi  «tber  to  cut  off  the  defeAive  hand  (and  nothing  more,)  or  to  "ijlfrj.  .-.- 
tike  the  com^^ete  6ne  for  his  own  hand ;  for  as,  in  this  inflance.  He  aili  Roching* 
cannot  poffiMy  obtain  his  precife  right,  he  muft  therefore  be  neccffa-  Jh^,"^  "^ 
rily  content  to  take  ibmething  lefs,  or  to  accept  of  a  fubftitute,  ^fi^- 
aainely,  the  fine ; — in  the  iame  manner  as  where  a  perfon  deftroys 
the  property  of  another,  of  the  clafs  of  (imilars,  but  the  fpecles  of 
which  is  no  longer  to  be  found,  except  what  is  decayed  *,— in  which 
cafe  the  proprtetor  of  the  deftroyed  article  has  it  in  his  option  either  ' 
to  take  the  decayed  fimilar,  or  the  value  of  what  he  has  loft.     Thus, 
in  the  cafe  Jn  queftion,  the  difmcmbered  perfon  may  either  take  the 
defcdlive  hand  of  the  offender,  or  a  fine  for  his  own  hand; — and  as, 
upon  his  ftriking  off  the  defedlive  hand,  it  is  evident  that  he  is  content 
therewith,  his  right  to  any  thing  elfc  then  fails,  in  the  fame  maimer 
as  where  a  decayed  fimilar  is  accepted  in  lieu  of  an  «»decayed  fimilar. 
If,  in  this  cafe^  the  hand  of  the  offender  mortify  and  dropoff,  or  be  md  if  rack 
unlawfully  ftruck  off,  before  the  perfon  whom  he  had  difraembered  "r^e'^BiaMi 
has  made  his  choice  of  fine  or  difmemberment  as  above,  he  is  not  then  ""5)  **?• 

iMtbii^wkM- 

cntitled  to  any  thing,  according  to  our  doctors.; — becaufehis  appointed  siwudw. 
right-was  retaliation,  which  cannot  now  be  obtained,  from  the  cir- 
cumftance  of  its  fubjeft  no  longer  exifling;  and  as  \.\ie  property  [fine] 
could  not  be  due,  or  obligatory,  but  from  being  chofen  in  preference 
before  the  cutting  or  dropping  off  of  the  hand,  and  the  choice  has  not 
been  made,  his  right  confequently  fails,  and  entirely  drops.  It  is 
otherwife  where  a  perfon,  having  defcdivc  hands,  ftrikespff  the  hand 
at  another,  and  then  has  his  own  defective  hand  flruck  off  for  theft, 
or  in  retaliatitm ;  forin  this  cafe  he  muft  pay  the  fine  for  a  perfect 
hand,  fince  here,  as  his  hand  has  been  loft  in  fatisfaftion  of  a  rigbtf 
it  ftill  (as  it  were)  remains,  and  he  oppofes  the  retaliation. 


•  As  in  the  cafe  of  2   perfon  deftroying  any  kind  of  fruit   Cowards  the  clofc  of 
the  feafon. 

i     Vol.  IV.  Q3  There 
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Ihnt  is  no  There  is  no  retaliation  for  the  tongue,  or  the  virile  member.— 

fortbe/en^M,  It  IS  recorded,  from  ^600  Thofqf,  that  if  either  have  been  cut  from 
ax  the  fan;  ^^^  Toot,  retaliation  is  due,  as  an  obfervance  of  equality  is  then  prac- 
ticable. The  argument  o£  our  do£lors  is  that,  as  the  yard  of  a  man 
is  fometimes  in  2.faccid  and  fomctimes  in  a  turgid  ftate,  it  is  impof- 
fible  to  pay  a  ftri£t  regard  to  equality  in  cutting  it  off;— except  where 
the  nut  only  is  to  be  feparated  at  the  glans,  in  which  cafe  the  ijwt  fw 
cutting  is  precifely  afcertained. 


or  forinjr  If  a  part  of  the  nut  of  a  man*s  yard  be  ftruck  off,  there  is  no 

^wnt^of  '  retaliation,   as  it  is  impoflible  to  take  off  that  precife  quantity.^ 

■jkhMonot  jt  is   otherwife  with   refpedt   to   the  ear\ — for  where  cither  the 

«fcertained.    wbole  ear,  or  a  part,   is  ftruck  off,  retaliation  is  incurred,  as  the 

ear  is  not  occafionally  flaccid  and  turgid,   but  of  certain  afcertain- 

.  able  dinienfioAs,— whence  it  is  poflible  to  obferve  equality  in  this 

inftance. 

If  a  man  cut  off  the  whole  of  another's  lip,  retaliation  is  in- 
flifted  upon  him,  becaufe  here  an  obfervance  of  equality  is.  prafticable. 
It  is  otherwife  where  a  part  only  of  the  lip  is  cut  off,  as  in  that 
inflance  equality  cannot  well  be  obferved. 


SECTION. 
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SECTION. 

When  the  heirs  of  a  murdered  perfpn  enter  into  a  compoCtion  Retaliation 
with  the  murderer  for  a  certain  fum,  retaliation  is  remitted,  and  the  """y^  «•">■ 

,  '  ■  .        muted  for  a 

■  fum  agreed  for  is  due,  to  whatever  amount ;   becaufe  God  has  faid,  fum  of 
in  the  Koran,  *'  Where  the  heir  of  the  murdered  person  ™   ^' 

*'    IS    OFFERED    ANY    THING,     BY    WAY    OF.  COMPOSITION,     OUT    OF  .        ^ 

**    THE    PROPERTY    OF    THE    MURDERER,     LET    HIM    TAKE    IT;" >         ' 

and  alfo  becaufe  the  prophet  has  faid,  **  77)e  heir  of  the  murdered  per-  . ..  '\ 

*'  fan  is  at  liberty  either  to  take  retaliation,  or  a  fine  with  the  murdtrer's  '■'■  "  '' 

"  confent"  As,  moreover,  retaliation  is  a  right  of  the  heirs,  whichi 
they  are  at  liberty  to  remit  entirely  by  a  free  pardon,  it  follows 
that  they  may  alfo.  remit  it  for  a  return,  fince  their  fo  doing  is  ad- 
vantageous to  them,  and  life  to  the  murderer.  It  is  therefore  lawful, 
with  the  confent  of  the  avenger  of  blood  and  the  murderer ; — and  it  is 
the  fame  whether  the  fum  be  great  or  fmall ;  for  as  the  law  doe^ 
not  fpecify  any  particular  amount,  it  is  consequently  left  to  the 
parties,  in  the  fame  manner  as  the  cooiiderations  for  Khoola  or 
Kiiabat, 

If  the  murderer  enter  into  a  compofition  with  the  heirs  of  the  piyaMcon 
perfon  murdered,  without  ?ny  mention  being  made  of  a  prompt  or  lermrfcredit 
diftant  payment,  the  funj  agreed  upon  muft  be  paid  down;  becaufe  J«"<"  •*»?"• 
this  fum  is  made  obligatory,  by  a  contraft  ;  and  the  original  rule,  in 
-fuch  contrails,  is  a  prompt,    not  a  SJiant  payment ; — in  the  fame 
manner  as  holds  in  the  cafes  oi  do-wer,  and  the  price  of  property.     It 
is  otherwife  with  refpetS  to  the  Deyit,  or  fine  of  blood,  that  not  being 
impofed  by  a  contraB,  but  particularly  appointed,  and  its  rate  dated, 
by  an  inititute  of  the  x  aw. 

Q^q  2  If 
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Inacompo-  Iv  it  freeman  and  a  flave  together  murder  ahj  perfoa.  and  tbe. 

mwSer,        freeman  and  the  flave's  mafter  afterwards  de(ire  fome  man  to  aim- 

f '^^J^  pound  the  matter  [with  the  deceafod's  heirs,]  on  behalf  of  both  tjie- 

hitmporoon  murderers,  for  one  thouland  £rmst  and  he  compound  it  according^, 

'^  of  «  "  ^^  wiiolc  is  due  from  them  (the  mafter  and  the  other)  in  equal  pi;o- , 

J^*f»'        portions;  because  they  are  co-parties  in  the  contrail  of  compoluicm;- 

and  the  tboufand  In  queftion  is  due  as  a  fubftitute  for  retaliation ;  and 

as  both  are  equally  liable  to  retaliation,  the  fubftitute  for  It  muft  there- 

ft)re  be  paid  by  them  in  equal  ftiares. 

Oneoffeveral         Ip  one  of  the  heirs  oi  a  murdered  perlbn  pardon  the  oiTence*  ot 

pounding  a    eutcf  into  a  compofitiou  with  the  murderer  for  a  fiim  of  money  op- 

fcHSeriSt  V°^^^  '^  '^'^  ^^^  °^  retaliation,  the  right  of  all  the  heirs  to  rctaliatiou 

oftiwreftto    ceafes,  and  they  get,  in  either  cafe,  their  refpe£live  proportions  of  tbc_ 

mi  titty  get    ^^  of  blood. — It  is  here  to  be  obfervcd,  as  a  rule,  that  as  retaliatioa 

Swfalrf*^  is  the  right  of  a/l  the  heirs,  fo  likcwife  is  the  fine  of  blood.     Accord- 

Uood,  ing  to  Shafe'i  and  Md/iA  the  fine  of  blood  is  the  rightof  all  the  Itctrs 

excef>t  a  hufband  or  wife ;    becaufe  an  heir  is  the  fucccflbr  (or,  in 

otl>er  w^ds,  the  fubftitute)  of  the  deceafcd  in  virtue  of  ^ntty,  and 

not  of  any  Secondary  caufe,  fuch  as  marriage,  which  at  death  ceafes 

to  QxiA. 

Objection. — It  would  hence  appear  that  a  hufband  and  wife  do 
not  inherit  of  each  other  with  refpeft  to  other  property 'likcwife,  fince 
the  caufi  is  terminated  by  the  deceafe  of  either.  -      i       > 

.  Reply. — According  io  M&lik  znA  Shafeif  the  fine  of, blood  is.ftot; 
due  until  tfter  death :  contrary  to  all  other  property,  the  right  of  the: 
heirs  being  connected  with  the  eftatc  of  the  deceafed  "in  the  com-, 
mcncement  of  his  ficknefs,  (whence  it  is  that  the  z&s  of  a  fick  perft)^, 
do  not  hold  good  with  refpeft  to  any  thing  beyond  a  /A/Wof  his  pro- 
perty,) and  confirmed  by  his  demife;  and  accordingly,  his  efta^e  goes 
-among  the  whole  of  his  heirs.  Without  any  exception.  It  iff  other^ife 
with  zjine  of  blood'.,  for  as  that  is  not  due  until  after  death,  an'd'tHfe 

caiifc 
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cao&  *  a  terminated  by  the  deceafe  of  the  party,  it  feUoMTB  that  it  ■  f  \ 

caonot  bfe  inherited  by  the  w^s  or  buJbmU* 

— ^The  arguments  of  our  do&ors   upon  this  point  are  twofold.—-  " 

First,  the  prophet  decreed  to  the  wife  of  AJheem  Znab<e  an  in* 
heritance  in  the  fine  impofed  for  the  bkwd  of  her  fauiband. — ■' 
Secondly,  the  fine  is  a  right  to  which  inheritance  app«tain3, 
infomuch  that  if  a  person  be  flain,  having  two  Tons,  uid  one  of 
thofe' ions  afterwards  die,  leaving  a  fixi,  hi&heir,  the  fine  !»  flnred: 
between  the  Ton  and  the  fon's  Ion.  It  is  therefiM-e  eflaUkhed  on 
behalf  of  all  the  heirs  indifcriminately ;  and  the  eife£t  of  marriage 
continues  with  refpe£l  to  inheritance,  after  the  demife  of  eitilier  of  ■      > 

the  parties.     It  is  here  proper  to  remark,  that  where  one  of  the  piyaUe 
heirs  grants  a  pardon,    as  above^  the  (hares  due  to  the  others  are  y^:  ..  " 
payable  within  three  years.     Zjffer  maintains  that  paymcttt  miril  ■ 
be  madfc  within  two  years,   in  a  cafe  where  the  rig^'ofrrtaliaw-    .-    >    :  i  .l 
tion  lies  between  two  perfons,  and  one  of  them  grants-  a  pankitir    '  .  ',  ^  .1,J 
for  hire  an  half  fine  is  ducj    whence  this  is  the'iame>as  'wlteJe  ■>J'''J 

a  pcrlbn  ftrikes  ofF  the  hand  of  another  by  miilake,  in  which"' 
cafe  an  half  fine  is  due,  payable  within  two  yeara.  ■■  The*afgxi-i* 
ment  of  our  doflors  is  that  the  half  here  doe  Is  d  propRJrtiotl  ^■ 
the  fine  of  blood ;  and  as  the  whole  of  a  fine  of  blood  is  payablfc"' 
in  three  years,  €o  likewife  is  any  part  of  it;  '  The  pfOpbkion 
due  on  account  of  a  hanJ^  on  the  contrary,  is  the  ihAak-  of"thtt 
recompence  for  a  hant/^  which  is  payable  in  two  years ;  and  there- 
fore the  analogy  urged  by  Zj^gr  m  this  particular  is  not  admitt<e3.— 
It  is  Hkcwifc  proper  to  observe  that-  the-  proportions  Owing  to  (he  re- 
rmining  heirs,  (as  here  mentioned,)  is  due  from-  the  property  of-  tb& 
mufdefer,  tte  aft  being  in  this  cafe  •wilfuL 

*    Meaiiing,   th«  gtoundof  inbcilUoce   betireeo   huflund   and  wifr,    lume'y, 

'     '  -'  '  It 
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...  I#  a  maa  murder  two  p^foaSt  and  the  heirs  <ii  one  of  th^ttwr- 
dered  perfons  grant  a  pardon,  AiU  the  right  of  ret^liaCtoni  remaius  on 
behiilf  of  the  heirs  of  the  laher  ipurdered  perfon ;  b^aufe  in  this  ^^ 
there  %re  two  retaliations,  each  murder  being  'a  diilinft  and  feparats 
ad.— It  is  otherwife  in  the  preceding  example,  for  there  om  retalia- 
tion only  is  incurred?'  one  murder  only  having  been  conunitted. . 


AH  the  per. 
ions  concern- 
,  cd  in  a  mur- 
der are  alike 
liable  to  reta- 
liation. 


Jr  a  number  of  perfons  mute  In  murdering  a  man,  analogy  fug- 
geAs  that  .offf  of  theoi'only  is  to  be  |n)t  to  deith  in  retaliatkM)«  as 
equality  is  indifpeu&b||e  in  the  infliction  of  retali^ion,  Bnd'betw«£n 
if^vi  perfons  (fcH*  inihinc^)  and  <^ne  perfon  there  is  no  equality^ — The 
whole  are,  however-^'  l^ble  to  fufFer  death,  analogy  being  in  this  in-* 
ilance  abandoned  for  a. more  liberal  coni^ru^on  of  the  law ; — becaoio 
it  is  related  that  when,'  on:a  certain  occa£on,  feven  of  the  inhabit 
tants  of  Lana.  *  murdered  a  man,  Omar  decreed  retaliation  upon  all 
the  feven,  iaying,  "  If  the  wbok  people  of  Lena  had  a£i£l:ed  ia  the 
**  murder,  I  fliould  certainly  have  flain  them  aU\* — and  alfo,  be- 
cause murder  is  flill  more  likely  to  be  committed  hy  feverai  than  by 
oflf ;  and  retaliation  has  been  ordained  for  the  purpole  of  deter- 
ment, and  a  warning  to  the  vicious. — Each  individual  concerned 
is  therefore  as  if  he  alone  had  committed  theaCl;  and  coplequently 
equality  is  certified,  and  retaliation  incurred,  in  order  that  the  lives 
of  mankind  may  be  in  fecurity. 


Cafeofaper-         If  one  man  murder  feverai  perfons,  and  the  heirs  of  all  the  mur- 

/«!«?«"' rnur-    dered  perfons  af^ear  together,  the  murderer  is  put  to  death  on  behalf 

ders.  of  the  whole,    nor  are  the  heirs  entitled  to  any  thing  further. — 1^ 

alfo,  one  of  the  heirs  only  appear,  the  murderer  is  fiain  on  behalf  of 

him,  and  the  right  of  the  others  is  confequently  annulled.— ^A^fi' 

•  Pronounced,  alfo,  Laneh^  or  Lanaa.    It  is  a  city  pleafantly  (ituated  in  the  fouthern 
part  of  Arabia  Felix^  and  abouc  one  hundred  miles  eaft  of  M'Aba, 

maintains 
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muntains  that  the  nrarderer  is  pot  to  death  on  behalf  of  the  heir  of 
the  peribn  firfl  murdered,  and  a  fine  of  blood  is  due  to  the  others  ; 
and  that,  if  all  the  heirs.appear  together,-  and  it  be  not  known  which 
of  the  perfons  was  firft  murdered,  the  murderer  is  flaln  on  behalf  of 
the  whole,  and  a  fine  of  blood  divided  among  all. — The  reafon  he 
alledges  is  (hat,  in  the  example  here  fuppofed,  feveral  murders  are 
committed  by  one  man;  ^but  one  murder  only  is  proved  againft  him*; 
and  as  between  one  murder  and  feveral  murders  there  is  no  equality, 
fae  is  Uierefore  put  to  death  on  behalf  of  one  perfon  only,  and  a  tine  is 
due  to  the  others.— The  arguments  of  our  doi^ors  upon  this  point  are 
threefold*  First,  Each  of  the  heirs  of  the  feveral  perfons  murdered 
is  here  fuppofed,  in  fad,  to  execute  retaliation  upon  the  murderer 
completely  and  individually ;  as  in  the  preceding  example  of  feveral 
perfons  murdering  one,-~where  each,  of  the  feveral  mtuderers  is  as  if 
he  bad  alone  committed  the  murder,  otherwife  retaliation  could  not 
be  infli^^ed  becaule  of  inequality ;  and  fo  likewife,  in  the  cafe  in  quef* 
tion,.  as  each  of  the  heirs  is  as  if  he  himfelf  executed  the  retaliation, 
equality  \%  in  this  way  eftabliflied.  Secondly,  There  proceeds, 
from  each  heir,  in  this  inilance,  a  wound,  fufficient  to  difpatch  the 
Ibul  [of  the  murderer];  andconiequently  the  death  [of  the  munler- 
er]  is  referred  to  each  of  them  individually:— for  it  is  a  rule  that 
whenever  an  eiFeft  fprings  from  a  variety  of  caufes,  it  muft  ncceflaiily 
be  referred  to  thofe  caufes  collectively;  and  it  then  muft  follow, 
either  that  ^fart  or  the  whole  of  the  effeift  is  referred  to  each  particu- 
lar caufc;  and  as  the  former  is  here  impoffible  (fincc  the  difpatching 
of  the  foul  from  the  body  is  a  thing  incapable  of  divifion,  lb  as  to 
have  any  part  of  it  in  particular  referred  to  any  particular  caufe)  it  is 
theiefore  determined  that  the  whole  effeft  is  referred  to  each  caufe 
individually. — ^Thirdly,  retaliation  has  been  inftituted  with  a  view 
to  the  fecurity  of  mankind,  under  a  precept  which  militates  againft 

•  BecauTc  ant  murder  alone  being  fufficient  to  convifl  the  criminal^   none  of  the 
others  are  adduced  in  judgment  againft  him. 

7  if. 
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it,  the  prophet  having  faid,  **  Man  is  the  chofen  veJfel^Gon\ — ac- 
**  curfed  is  he  who  deftroyetb  the  fame ;— and  as  this  fccuritjr  is  ob- 
tained by  putting  the  murderer  to  death,  retaliation  alone  is  there- 
fore fufficient,  and  confequenfly  no  fine  is  required. 

Rttalittion  i*         When  a  pcrfon  who  had  incurred  retaliation  dies,  the  right  to 
the  death  of    retaliation  nece&rily  ceafes*,  as  the  fubjeft  of  it  uo  longer  remains. 

the  murderer. 

Two  men  If  two  men  cut  <rfF  the  hand  of  one  man,  by  both  feizing  a  knife 

maim  B  third  and  applying  it  to  the  joint,  until  the  hand  be  feparated,  retaliation 
ITreSSoi!  *®  "°'  ^^  ^  inflifted  on  either  of  them,  but  they  are  refponfible  for 
one  half  of  the  fine  of  blood ;  becaufe  the  mul^  for  a  hand  is  half  the 
fine  for  the  perfbn;  and  as  they  united  in  depriving  the  man  of  his 
hand,  the  half  of  the  fine  of  blood  therefore  falls  upon  each. — Shqfei 
maintains  that  the  offenders  are  each  to  be  deprived  of  a  hand;  be- 
caufe the  hand  is  a  dependant  of  the  perfon;  and  as,  if  two  men  ktU 
one,  retaliation  is  executed  upon  both,  fo  in  the  fame  manner,  in  the 
cafe  of  a  hand,  as  it  is  a  dependant  of  the  perfon,  retaliation  is  exe- 
cuted upon  both  the  offenders. — Befides,  retaliation,  whether  for  th6 
perfon,  or  for  parts  of  the  body,  has  been  ordained  for  the  purpofe  of 
determent. — Hence,  whatever  is  cflablifhed  with  refpe£t  to  the  per- 
fon for  the  purpofe  of  determent,  is  likewife  eftablifhed  with  refpeft 
to  the  parts  of  the  body  for  the  fame  purpofe ;  and  as,  in  cafes  con- 
cerning the  perfon  [life,]  retaliation  is  inflifted  upon  both  the  mur- 
derers where  two  men  murder  a  third,  fo  likewife,  in  a  cafe  of  d.f- 
mcmberment,  retaliation  Is  inflicted  upon  both.— The  arguments  of 
our  doctors  upon  this  point  are  twofold,  FiR&i',  each  of  the  ofivnd- 
ers,  rcfpediycly,  has  cut  off  a  part  of  theiiand,  inafmuch  as  the  am- 
■  putatipn  has-been  cfFefted  by  both,  and  the  fuhjeft  is  capaWe  (rf  ptr- 

*  Conrcquently,  no  fine  is  due,  either  from  the  murderer's  eftate,  w  from  hit  AHhu 

titioQ. 
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tittfuw— A  pfiirt  itfliiC  atBpUtatioB  is  there&ce  cof<;rrid  to  cmc  of  the 
^^ca<^s,  and  a  part  to  the  other ;  and  as  there  is  no  equality  be- 
tween the  amputation  of  a  part  of  the  hand,  and  the  amputation  of 
the  wkokt  there  cannQt,  Confcqucntly,  hp  4py  retaliation.  It  is 
otherwife  in  caljes  affedipg  the  perfon  [life,]  s$  the  a£l  of  difpatching 
^e  ^Qul  fron;i  (t,he  body  is  incapable  of  pMtjtipft.  SjecoNPty,  in  a  •• 
m^d^r  committed  by  fevcml  perfoos,  .(thi^  fs,.  vhere.a  number  ... 
unite  in  xnurderiag  one,)  it  is  jnoft  probable  that  no  one  will  come 
to  the  jiffiftanqe.of  the  mucdficed;  whereas,  in  the  cafe  erf"  two  per- 
fqns  ii;i.iting  <o  cut  off  the  hand  of  a  third,  as  there  is  necellarily  a 
.cppli^jsrsble  dday  in  the  execution,  it  is  mofl:  probable  that  the  per- 
fQn;!:^^/ detigia  to  injure  may  dstun  afjiftance  befpre  thoy  e^e^t  their 
^ri.r^f^.T-'Hence  .between  the  cale  in  queftion  and  a  cafe  afieSing 
th.9  |>erfon  there  is  no  analogy. 

If  a  man  llrike  oiF  the  right  hands  of  two  others,  or  the  teft  a  peribii 
-hands  of  two,  and  both  appear  againft  him,  the  right  hand  of  the  ^^^^^\^' 
«&iider  is  cut  dff-in  the  former  ioftance,  or  his  left  hand  irt  the  lat-  &■«  •»'*' » 

reunatiOB 

ter^-'^and  a-moiety  of  the  fine  of  blood  is  moreover  esafted  from  him,  sind4nc,— 
and  divided  equally  between  the  parties ; — and  this  whether  the 
InHids  were  ftruck  off,  both  at  the  fame  time,  or  one  after  the  other. 
~^hafei  maintains  that  in  the  latter  inftance,  the  hand  of  the  offender 
&  ftruck  (rfF  folely  on  behalf  of  him  who  was  firft  deprived  of  his 
iiftnd ;  and  that  where  both  hands  were  ftruck  off  togetherj  the  par- 
ties^draw  lots,  and  the  retaliation  is  then  executed  on  behalf  of  him 
«o  s^^h^dfe  lot  it  -falls.— The  argument  of  our  do6tors  is  that,  as  the 
difmembered  parties  are  upon  an  equality  with  refpeft  to  the  ground 
of  their  claim,  (each  having  loft  a  hand,)  they  are  therefore  upon  an 
,#4pal  footing  widi  refpa£l  to  the  ^e£l  alio,  namely,  the  retaliation, 
—in  the  fame  manner  as  two  creditors  are  upon  an  equal  footing  in 
th«r  claims  upon-th<i  eftate  of  a  deceafed  perfon,  notwithftand- 
.Y©L.  IV.  R  r  ing 
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ing  the  debt  owing  to  one  be  of  ^ior  date  to  that  owing  to  the 
other*.  ■     '< 

and,  if  only  If  aman  ftrikc  off  the  right  hands  of  two  others,  or  t\itleft  hands 

apcear  *ieu!  of  two,  and  only  one  of  the  parties  appear,  retaliation  is  executed  on 
lUtion  is  ex-  behalf  of  this  one,  and  a  moiety  of  the  fine  of  blood  is  due  to  the 
his  behalf,      other;  becaufc  the  party  prcfent  is- entitled  to  take  his  right;  and 
■^'Ihe'£r  tfie  right  of  thcabfent  party  is  dubious,  fince  it  is  poffible  that,  if 
prefent,  he  might  either  pardon  the  offence  or  decline  profeeuting; 
and  it  is  not  allowable  to.  make  any  delay  ia  rendering  k  certain  right 
on  account  of  one  which,  is  merely  conjefiural; — and  as,  upon  the 
party  prefent  taking  the  retaliation,,  the  fubjed  on  which  the- other 
party  might  execute  it  no  longer  remains,  the  fine  is  the  appointed 
right  of  the  other,  fince  here  the  offender  has  loft  His  hand  on  ac- 
count of  a  right  which  lay  againft  him,  and  may  therefore  be  &id  ta 
have  obfiru&ed  the  right  of  this  one- 

A  flave  may  ^^  ^  A^ve  confefs  a  murder,  he  incurs  retaliation.    Ziffer  main- 

dta^oncoa-  *^'"^  ^^^  ^^^  acknowledgment  of  a  flave  is  not  valid  in  this  inftance; 
ftiiiDgamur-  for  as  he,  by  fuch  acknowledgment,  fets  at  nought  the  rigjht  of  his 
mafter,  it  therefore  cannot  be  admitted,  any  more  than  the  acknow- 
ledgment of  a  flave  concerning  property  -j-. — The  arguments  of  our 
doftors  upon  this  point  are  twofold.  First,  a  flave,  in  confefling 
a  murder,  is  not  liable  to  any  fufplcbn,  fince  fuch  confefljon,  is  eflen- 
tially  prejudicial  to  himfelf,  as  being  productive  of  his  death. — Se- 
condly, a  flave,  with  refpe6t  to  his  bloody  continncs  in.  his  original. 

•  The  tranllitor  apprehends  that  little  ^ology  Fs  neceffary  for  his  here  omitting  the 
arguments  advanced  by  Shafei'tn  fupport  of  his  db^rine,  and  theteafoningti  adduced  by 
the  Hanttfitt  doctors  in  reply  to  them,  as  they  ace  isiKh  of  the  fane  complexion  with 
ihofc  which  have  been  already  recited.  .^ 

\  A  Jlave's  acknowledgment  concerning  property  is  not  of  any  weight.  Set  Vol. 
in.  p.  ijB. 

•    -         -aate 


,y  Google 


OKAt^.  Ill,  /A*    P  E  R  S  O  N.  307 

ilate  of  Kberty,  freedom  being  the  ori^nal  ftate  of  man,— whence  it 
.  is  that  the  acknowledgment  of  a  mailer,  inducing  punifhment  or 
retaliation  upon  his  Have,  is  not  admitted.^With  refpe£t  to  the  ar- 
gument of  Ziffery  wc  obferve  that  the  acknowledgment  of  murder, 
by  a  flave,  is  prejudicial  to  himfeLf  ^k^/iv^;  but  it  is  fo  to  hie  mat* 
ter  only,  by  imp/icatien,  which  is  of  no  weight,  ■ 

If  a  man  wilfully  (hoot  an  arrow  at  any  perfon,  and  tlie  arrow  cde  of  mur- 
pSifs  through  that  perfon,  and  then  hit  another,  and  they  both  die,   ^^"''fc^." 
retaliation  is  incurred  on  behalf  of  the  former  perfon,  and  a  fine  of  ddcuniwd. 
blo.id  on  behalf  of  the  latter,  to  be  paid  by  the  A&ilas  of  the  mur- 
derer ; — becaufe  ^tjirfi  killing  is  murder ;   whereas  the  fecond  is  only 
homicide  by  mfadoenturey — in  the  lame  manner  as  where  a  perfon 
Ihoots  at  a  deer,  and  his  arrow  hits  a  man. — An  a£t,  moreover,  is 
eftimated  according  to  the  number  of  its  efiTefts ;  and  hence  it  is  pof- 
iible  that  the  a6l  of  the  murderer,  in  fhooting  the  arrow,  was  wilful 
with  refped  t-o  the  one  perfon,  and  inadvertent  with  rcfpedt  to  the 
other. 


SECTION. 


If  a  man  ftrike  off  the  hand  of  another  by  miftake,  and  then  flay  Cafci  of 
him  wilfully  before  he  has  recovered  from  the  wound, — or,  ftrike  "^"^ 
off  his  hand  wilfully,  and  then  flay  him  by  miftake  before  he  has  re-  *«»'"'*- 
covered, — or,  ftrike  oiF  his  hand  by  miftake,  and  after  the  wound  is 
healed  flay  him  by  miftake, — or,  ftrike  off  his  hand  wilfully,  and 
after  the  wound  is  healed  flay  him  wilfully, — he  is  profecuted  on 
R  r  I  both 
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both  counts  irv  all  theft  cafcfe*.— The  ground  of  this  is -that  bdth  the 
wounds  nmft  be  coniid^red  under  (Mie  head,  if  it  be  pblEMe-thaf^he 
fiamd  wound  was  nierely  a  coiti{^ecion  of  thcj&7?,  as  fla^ng  is  moft 
frequently  effefted  1^  federal  Aicc^ve  wtHlnds;  for  if  <ach'ttwin3 
were  coiiftdered  ieparately,  i)he  being  regarded  as  mortal,  and  the 
oUier  not,  it  would  create  a  dificulty  in  the  determinatiob. — Tbe 
iecond  wound  is  therefore  td  be  regarded  merely  as  a  completion  of 
the  firft,  and  both  included  under  one  fentence,— «xcept  where  thift 
coujun^ion  is  impolBUe,  when  each  wound  muft  be  cbnfidered  un- 
der a  feparatc  head.— Now,  in  the  four  cafes  here  fiated,  this  con- 
junction cannot  be  made;  ibr,  in  the  \.^QJirfi  cales,  the  two  adts  are 
fubjed  to  two  different  ientence?,— and  in  the  two  Uhen.,  the  fecond 
wound  is  not  inflicted  uotU  after  the  party  has  recovered  from  the 
frfi^  a  circumftance  which  prevents  the  one  from  having  anycon- 
nexion  with  the  other. — If  the  fecond  wound  be  in^iif^ed  before  tiie 
frrfl  is  healed,  and  the  ads  be  both  (£  the  &me  fpecies,  both  being 
by  mt/iahy  they  are  refblved  under  one  head,  undifpuCedly,  lince  a 
conjundlion  is  in  this  inllance  polEble ;— and  therefore  one  fine  fuf- 
fices. — If,  on  the  contrary,  the  offender  firA  flrike  off*  the  hand  wil- 
fully, and  then,  before  the  wound  is  healed,  kill  the  perfon  wilfully, 
the  magiftrate  may  defire  the  beira  either  firft  to  ftrike  off  the  of- 
fender's hand,  and  then  to  put  hi|n  to  de^h, — or  to  put  him  to  death 
^at  once,  without  ftriking  off  his  hand; — in  other  words,  the  heirs 
have  dther  of  thefe  modes  in  their  choice,  and  the  magiftrate  alfb  is 
at  liberty  to  determine  either  way. — This  is  according  to  Haneefa^ — 
The  two  difciplcs  maintain  that  the  ofiender,  in  this  inflance,  can 
only  be  put  to  death,-  and  is  not  to  have  his  hand  Itruck  otF  befidcs; 
for  here  it  is  pofTible  to  refolve  both  the  wounds  under  one  head,  both 

*  lit  ttie/rjl  of  thefe  cafes,  therefore,  the  oflender's  property  is  fubjeft  to  a  fine  for 
the  hand,  and  he  alio  fuffers  retaliation  for  the  murder ;  in  the  fictnd,  he  is  fubjetS  to  re- 
taliation for  the  hand,  and  alfo  to  a  fine  for  the  homicide ;  in  the  thtrd,  he.  is  Tubbed  to  a 
fine  for  the  hand,  and  aUo  to  a  fine  for  Ae  homicide;  Bnd  m,^efa*Tlh  he  fufim  Nitdia- 
tion,  fiifl  for  die  bandy  and  then  foi  die  murJtr. 

the 
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the  afis  being  of  one  ipecies,  namely  wi^/.  The  argument  of  Iia~ 
neefa  is  that  in  this  cafe  a  conjun£lioa  of  both  wounds  under  one 
h«id  is  impolHble;  becaufe  the  two  ads  are  elTentially  di^rent,  one 
4>emg  merely  the  difm^nfaerment  of  a  part  (^  the  :body,  whereas  the 
other  is  a  depvivdl  of  life. — Both,  moreover,  as  being  wi^ul^  are 
fubj^-to  the  fame  rule,  namely,  retaliation ;  and  cet^i^tion  require? 
an  equality  with  teipf^  to  the  .^,  which,  in  the  cafe  in  queftion, 
cannot  be  obferved  but  by  taking  life  for  life,  and  a  hand  for  a  hand : 
hut  if  both  wounds  be  refolved  under  one  head  it  is .  impolSble  to  prc- 
ferve  equality,  becauie  in  that  oale  the  offender  is  only  flain,  with- 
out any  retribution  for  the  diiinciubermeat.— Befides,  .the  murder 
prevents  any  reference  of  the  conlequence  to  the  diimemberment, 
iafomuch  that  if  the  two  adts  were  to  proceed  from  two  different 
perfons,  r^aliation  would  be  due  upon  the  murderer.— Thefe  two 
offences  are  therefore  fubjeft  to  the  iame  rule  as  the  two  batweea  • 
which  a  recovery  intervenes  *. 

It  a  peffon  give  another  one  hundred  ftripes  [with  a  ftick  or  c«re  of  > 
rodi]  and  the  perfon  fo  flruck  recover  from  ninety  of  the  ftripes,  fo  mcMife.^"* 
as  that  no  mark  of  them  remains,  and  then  die  in  confequcnce  of  the  'h^^^^^^. 
ten  laft  ftripes,  one  fine  of  blood  is  due; — becaufe,  upon  his  recover-  lyiaBiaed^i 
ing  from  ninety  of  the  ftripes,  they  are  no  longer  of  any  confidera-  ■ 
tion  with  refpeft  to  the  JinCt  notwithftanding  they  ftill  be  fo  with 
rcfpeft  to  correftion ;  and  hence,  with  relpeft  to  the  fine,"  no  more  ■ 
than  ten  ftripes  remain  to  be  confidered. — The  fame  rule  obtains  with  ■ 
refpe£t  to  every  wound  which  heals  and  leaves  no  mark,  according  to  ■ 
Haneefa. — j^hoo  J^^/^alledgesthat  in  fuch  cafes  a  fine  is  due  in  pro- 
portion to  the  pain  or  trpuble  fuftaincd ;— in  otoer  words,  an  eftimate 
muft  be  made  of  what'is  the  adequate  recompence  for  fo  much  trou- 
ble, and  the  refult  gives  the  fine  to  be  impofed. — Mohammed,,  on  the  - 

*  A  long  frain  (^iiitile  tvafoaing  is  here  omitted,  >s  being  of  no  coofequence  what-  - 
ever  to  the  fubjc£t,  nor  Vpding  to  throw  any  new  light  .upon  it. 

6  other  ■ 
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other  hand,  (ays  that  nothing  is  due  in  fuch  a  cafe  except  the  expences 
of , the  phylician  or  furgcon. 

or  being  (■■/  If  a  pcrfon  give  another  one  htijodred  ftripes,  and  thereby  cut 

«rc  y.  ,iiicn,  and  the  cuts  heal,  but  leave  fears,  an.  Hakacmit  ASl^  or 
award  of  equity,  is  due  on  account  of  fuch  fears.. — (An  explanation 
oi  Ha&oonut  Adil  (hall  be  given  in  its  .proper  place  *.) 

FoT^iveners  Ip  a:per(bn  ftrike  off  the  hand  of  another,  and  the  peribn  fb  dif- 

PCTfon'doe/    -mcmbcrcd  pardon  the  difm?inberment,  and  afterwards  die  in  confe- 
not  exempt     quencc  of  it,  a  (ine  of  blood  is  due, — from  the  offender's  property, 
in  cafe  of  his  if  the  offence  was  wilful, — or  from  his  Akilas^  if  it  was  by  mi(^ 
u"Ifs'itex.    adventure. — If,   on  the  other  hand,    he  pardon  not  only  the  dif- 
tend  to  any    membermcnt,  but  alfo  any  confequcncc  which  may  arife  from  it,  and 
,tiic  maimios.  .aftcrwards  die  of  the  wound,  his  pardon  comprehends  both  life  and 
difmemberment ; — and  then,  if  the  offence  was  committed  by  miflake, 
the  pardon  is  cftimated  as  from  one  third  of -the  deceafed*s  property  f; 
but  if  it  was  committed  wilfully,  the  pardon  is  in  that  cafe  eilimated 
as  from  the  whole  of  the  property  J.    The  reafon  of  this  is,  that  the 
decree  in  wilful  murder  is  retaliation ;  and  as  retaliation  is  not  pro- 
perty, the  right  of  the  heirs  is  not  conne^ed  with  it  before  the  de- 
mife  of  the  wounded  perfon,  wherefore  the  pardon  and  remifCon  are 
vahd  on  his  part,  and  are  confequently  eflimated  as  from  the  whole 
of  his  property.     ManHaughter,  on  the  contrary,  is  fubjeft  to  the 
law  of  property ;  and  as  the  right  of  the  heirs  is  conuefted  with  the 
dying  perfou's  property,   the  remiifion,  therefore,  in  fuch  cafe,  is 
cftimated  as  from  the  third  of  the  property ;  becaufe  it  is  a  gift  of  the 
fine;  and  the  gift  of  a  dying  perfon  takes  effedl  in  one  third;  and  as 
this  is  a  bequeft  to  the  j^kilas  of  the  murderer,  not  to  ihc  murderer 

♦  In  the  next  following  book,  treating  of  Ftnet. 

t  That  iy  to  lay,  it  has  effefi  in  remitting  one  third  of  the  fine ;  but  fails  widi  refpeft 
to  the  other  two  riiirds,  which  therefore  ftill  remain  due,  notwithftxnding  the  pardoo. . 
i  In  other  words,  it  has  tSe£t  in  a  complete  rcmiffion  of  the  fine. 

him&lf. 
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himfelf  *,  it  is  coniequently  valid. — This  is  according  to  Haneefa.—' 
The  two  diicipks  maintain-  that  pardon  for  the  difmemberment  ex- 
tends alfo  to  life ; — (and  the  fame  difference  of  opinion  obtains  where 
a  perfon  pardons  another  for  giving  him  a  cut,  of  which  he  afterwards 
dies.)  Their  argument  is,  that  the  pardon  of  the  difmemberment  is 
alfo  a  pardon  of  its  efFe£t,  which  muft  be  one  of  two  things,  namely, 
the  Ipfs  (fahand'ta.  cafe  of  a  cure,  or  the  lofs  ofiifem  cafe  the  wound 
prove  fatal.  A  pardon  of  difmemberment,  therefore,  is  alio  a  pardon 
of  one  of  thefe  efFeds,  whichever  it  may  happeh  to  prove.  Another 
argument  is,,  that  the  tetm- Ji/memiermeni  extends  both  to  z  mortal 
wounds  and  alfo  to  on^  not  mortal;  and  therefore  a  pardon  oi difmem- 
berment  is  a  pardon  either  way ;  this  being  the  fame  as  a  pardon  of  an 
qffence\ — in  other  words,  if  the  wounded  perfon  were  to  fay,  **  I  par- 
•*  don  this  qffence"  a  pardon  is  eftabliflied  in  both  ways,  the  terra 
offence  cranprehending  mortal  wounds  and  alfo  wounds  not  mor- 
tal. The  argument  of  Haneefa  is,  that  here  a  caufe  of  reiponfi- 
bility  is  eftablilhed  in  the  death  of  a  perfon  whofe  blood  was  in  a  con- 
tinual ilate  of  value  and  protedion ;  and  to  this  the  pardon  does  not 
cxprefsly  extend,  becaufe  it  was  granted  with  refpeft  to  the  difmem^ 
bermenty  which  is  different  from  the  ^&<iM;  and  in  coniequence  of  the 
wound  proving  .mortal  it  becomes  evident  that  the  a£t  was  in  reality 
murder;  and  with  that  alfo  the  right  of  the  murdered  perfon  is  con- 
nected;  and  as  no  pardon  was  granted  with  refpeft  Xoibaty  a  decree 
of  refponfibility  for  it  iffues.  Analogy  would  fuggeft  that  retaliation 
is  incurred  for  it,  as  being  a  •vuilfui  murder :  but  on  a  more  favourable 
conftruilion  of  the  law  a  fine  only  is  due,  as  in  confeq«cnce  of  for" 
-giving  the  difmemberment  a  demur  is  engendeced,  and  retaliation  is 
repeUed  by  any  demur.    In  reply,. moreover,  to  the  arguments  of  the 


•  TTie  reafonofdiis  difiinftion-Js,  that  anybeqndHjy  amufdcred  perfon  on  behalf  of 
Ilia  murderer  is  null. -r— The  pardon  it  here  confidered  in  the  lightofaj^fu^jforss- the  fide 
for  his  hand  vtrtualljr  belong  to  the  difbiembered  perfon  from  the  inftant  of  the  a£l,  his  ip- 
nuffion  of  it  is,  in  effi:^  a  ktq^utfi  of  it  to  i^ejtiilgt  of  the  o^nder. 

two 
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two  difciples  it  is  anfwcred,  that  th4  oonfeqacnce  [death]  ja  murder 
from  the  beginning,  and  not  merely  one  defcriptioH  of  efffeS  produced 
by  diftnemberment ;  and  therefore  a  pardon  of  the  Mfmanbermttu  is 
not  a  pardon  of  the  murder.  It  is  otherwifein  the  panion  of  an  g/^ 
fenccy  as  the  term  offence  comprefa6nds  both  murder  and  miming.  It 
is  alfo  otherwife  in  the  pardon  ^  a  citt,  md  rf  every  con/equena 
which  may  arifefrom  it,  fiilce  in  this  cafe  the  pardon  is  expFC&ljr  sk- 
tended  to  death  itfelf. 

Cafeofawo-  Ip  a  Woman  ftrike  off  the  hand  of  a  man,  ahd  marry  bim,  as  i 
Ui^rm^la  recompence,  and  he  afterwards  die  of  the  wound,  the  Avoman  is  en- 
recompence     tjt]gj  (g  ]^^  proper  dowcr,  and  a  fine  of  blood  is  due— from  the 

for  miiming  r     r  '  t       r 

him.  \Akilas  if  her  offence  was  involuntary,  and  from 'herfclf  "if  it  was 

■wilful ;  becaufe,  according  to  Haneefa,  a  forgivenefe  of  the  difmem- 
terment  is  not  a  forgivenefs  of  the  confequence,  and  therefore  her 
marrying  him  in  recompence  for  the  difmcmbfirttient  merely  implies 
a  pardon  of  the  difmemberment  itfelf,  but  not  of  any  -efedi  which 
may  refult  from  it.  Hence  fhe  is  ftUl  liabte  to  the  fine  of  Uood  in 
cafe  the  man  die.  It  is  here  to  be  obferved  that  if  the  difmemberment 
have  been  wilful,  the  marriage  cm  account  of  fuch  difmemberment  is 
a  marriage  in  Jieu  of  retaliation;  and  as  retaliation,  not  being  pro- 
perty, is  incapable  of  conftituting  a  dower,  the  woman  is  ftill  entitled 
to  her  proper  dower.  A  dower  being  therefore  due  to  the  wtxnan, 
and  a  fine  owing  from  her,  there  is  a  mutual  liquidation  in  cafe  both 
be  of  an  equal  amount ;  or  if  the  fine  be  more  than  the  dower,  the 
wcmsnis  to  pay  the  difference  to  her  huiband's  heirs ;  ot  if  \t\xiefs, 
the  heirs  muft  pay  her  the  difierence.  If,  on  the  conttary,  the  W- 
xnemberitient  have  been  accidenta/,  the  lAarriage  isin  litHi  ofa  nald 
for  the  hand;  but  as,  upon  the  difmemberment  proving  fetal,  it  is 
afcertuaed  that  no  fine  is  due  for  the  hand,  it  follows  that  the  fpeci- 
fic  fum  which  ilood  £!»'  the  dow«r  no  longer  exiilis,  -ttihd  conftquently 
ihatapropei- dower  is  due; — in  the  ftme  manner  as  where  a  woman 
marries  a  man  "  /or  what  is  in  his  bandy*~~zhd.  it  prove  that  he  had 

nothing 
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nothing  iii  his  hand,— in  which  cafe  a  proper  dower  is  ducj  and  fo  here 
Hkewife.  Ill  this  laft  iuftance,  moreover,  there  is  no  mutual  Kquida- 
tion  of  the  dower  by  the  fine  of  blood  [due  in  confequence  of  the 
hulband's  deceafc;]  becaufe,  as  the  offence  was  not  wilful^  but  by 
tru/acfven/urey  the  fine  falls  not  upon  the  womaH,  but  upon  hct  Akilds^ 
— whereas  the  dower  is  the  right  of  the  woman  herfelf ;  and  there  can 
be  no  mutual  liquidation  unlefs  each  party  owe  Ibmething  to  the 
other. 

If,  in  the  example  above  ftated,  the  man  marry  the  woman  "  as 
**  a  fatisfaftion  for  the  difmembermenty  and  every  confequence  "which 
**  may  refult  from  it"  or  **  as  a  fatisfaftion  for  tb'e  offence^*  and  he 
iifterwards  die  of  the  wound,  the  woman  is  entitled  to  her  proper 
dower  if  the  difmemberment  was  wilful ;  becaufe,  in  this  cafe,  flie 
married  in  lieu  of  retaliation ;  and  retaliation,  not  being  prt^rtyy  is 
incapable  of  conftituting  a  dower; — in  the  fame  manner  as  where  a 
woman  marries  ftJr  wine  or  a  hog\ — in  which  cafe,  thofe  articles  not 
being  property,  (he  is  entitled  to  her  proper  dower; — and  fo  here 
likewife.  In  this  infiance,  moreover,  the  retaliation  is  com^^etely 
remitted,  and  nothing  remains  due  from  the  woman  [in  lieu  of  it;} 
for  upon  the  man  conflituting  retaliation  the  dower,  he  bec<Hnes  con- 
tent that  it  ihould  be  remitted  on  behalf  of  the  iame.  The  original 
retaliation,  therefore,  ceales,  in  the  iame  manner  as  where  a  perfon 
remits  retaliation  on  the  condition  of  its  being  converted  into  property; 
and  no  fine  is  due  (in  confequence  of  the  deceafe  of  the  wounded 
perfon,)  becaufe  the  o&nce  was.w/^/*.  If,  on  the  contrary,  the 
difmemberment  was  accidental^  the  fine  of  blood  is  in  that  cafe  gon- 
lidered  as  the  woman's  dower,  and  a  proportion  of  it  adequate  to  her 
proper  dower  is  remitted  from  her  Akilasy  and  the  remainder  is  re- 

*  In  confequence  of  the  ofiince  being  vnifidt  the  fine  for  it  would  be  due  from  ^ 
voman  herfelf  and  not  from  her  Aldkt, 
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garded  as  a  beqtieft  to  them  * ;  for  here  the  marriage  in  recompence  of 
die  difmemberment  is  a  marriage  in  lieu  of  the  confequent^  namely, 
the  Jme\  and  as  the  fine,  being  itfelf  property,  is  capable  of  coailir 
tuting  a  dower,  it  is  the  dower  accordingly; — but  this  only  in  the 
proportion  of  the  woman's  proper  dower.  With  refpe£t  to  the  re- 
piainder,  it  is  coniidered  as  a  bequeft  to  the  woman's  Akilas^  which 
they  are  competent  to  benefit  by,  as  not  having  been  themfelves  con- 
cerned in  the  bloodihtd.  If,  therefore,  the  amount  do  not  exceed 
one  third  of  the  deceafed's  property,  the  whole  is  remitted  to  them; 
or,  if  it  exceed,  they  haVe  to  pay  the  diiference  to  the  heirs  -f". 

ietaijation  jp  Zeyd  wilfully  ftrike  off  the  hand  of  KhitUd^  and  foffer  retalia- 

lor  maimiBf  j  j 

does  not  M-    tion,  and  ^'fii''/*/ afterwards  diem  confequenceof  thelofsof  hishand, 

^iati^for  2.eyd\%.  ftill  liable  to  be  put  todeath  in  retaliation,  as  he  then  appears 

the  ^«,  ID    ^  \aN^  murdered  Kh^id,  who  is  confequently  entitled  to  retaliation 

death  of  the     jbr  the  per/on.     The  heirs  of  Khalid,  therefore,  may  put  Zeyd  to 

death,  as  the  right  of  Kbalid  to  retaliation  for  the  perfou  is  not  doos 

away  by  the  difmemberment  of  the  offender;— in  the  iame  manner  as 

where  a  man,  being  entitled  V>  execute  upon  another  retaIiati<Mi  &» 

t^e  perfon,  takes  a  limb  frotli  that  other ; — ^in  which  cafe  hi?  right  to 

»taliatbn  for  the  perfojt  is  not  annihilated ;  nor  is  any  thing  due  for 

tihe  Utah,  as  the  whole  perfm  was  forfeited,  and  the  /uo^  was  only  a 

part  of  it;.,  and  fo  likewife  in  the  prefent  inftance-   j^boo  Toqfi^ 

^  The  reofon  of  tliis  diftin^ion '  is  that,  in  atddtntal  offeaces,  the  fine  fidk  upon  the 
JiUajy  not  upon  the  tfftadtr;  whei:eas,  in  tbc  caie  ^wUfid  OiScnces,  die  fine  being  al- 
ways confideicd  as  a  compromire  for  retaliation)  falls  upon  the  offender  alone,  the  AJaiui 
having  no  concern  in  it. 

t  To  underAand  the  phraTedogy  in^iich  rum  through  this  and  the  preceding  example, . 
ii  is  neceflary  to  recoiled  that  a  dower,  iilce  any  other  confideration,  may  be  underAood 
either  by  an  aSlual payment  of  romothing  tothe  woman,  or  by  the  remillion  (on  the  part  of 
the  hulband)  of  fomething  owing  from  the  woman— When,  therefore,  we  fay,  "  thejfir* 
•'  conflitutes  the  dower,"  or  "  rttaliaiian  conftitutes  the  dower,"  nothing  more  is  meant 
than  that  the  wonun  marries  the  man  in  conllderaUon  of  thofe  being  remitted  to  her. 

alleges 
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alleges  that  upon  cutting  off  the  offender's  hand,  the  right  to  any 
further  retahation  ceafes,  as  the  retaUation  being  executed  in  that  . 
manner,  the  offender  is  difcharged  from  all  further  confequences.  To 
this,  however.  It  may  be  replied  that  the  hand  of  the  offender  was 
flruck  off  only  under  the  idea  of  that  being  the  fole  right ;  and  that 
therefore  the  offender  is  not  difcharged  from  retaliation  for  the  blood- 
Jhedt  as  the  death  of  the  wounded  perfon  had  not  then  taken 
place. 

ifF  the  heir  of  a  murdered  perfon  cut  off  the  hand  of  the  murderer.  An  heir  exe* 
and  remit  any  farther  retaliation,  either  before  or  after  the  decree  of  "ion^for'*^'' 
the  magiftrate,  authorizing  the  fame,  he  [the  heir]  owes  a  fine  for  "".rder,  by 
the  hand,  according  to  flaw^^/a.     The  two  difciples,  on  the  contrary,  without 'au- 
maihtain  that  nothing  whatever  is  due ;  becaufe  here  the  heir  of  the  the^mari*!" 
murdered  perlbn  has  taken  what  was  his  right,  and  confequently  is   *"*'»  "  "- » 
iiot  Required  to  make  any  atonement ;  for  he  is  entitled  to  deftroy  the 
f  erfon  of  the  murderer  in  toto ;  and  as  a  Htnb  is  merely  a  dependant  of 
th^perfon.,  it  follows  that  he  is  entitled  to  deftroy  any  particular //>ni5; 
He  is  therefore  not  required  to  make  any  atonement  whatever,— 
whether  the  difmembcrcd  murderer  pardon  him  or  otherwife,^^r,' 
the  wound  prove  fatal  or  othcrwifc, — or,  he  lirft  ftrike  off  the  hand  and 
then  take  the  life,  either  before  or  after  the  wound  is  healed ;— thii 
Cafe  being  analogous  to  one  where,  retaliation  for  the  hand  being  due^ 
fhe  perfon  who  is  to  exail  it  firft  ftrikes  off  the/ngers  of  the  offeiider*^ 
hand,  and  then  remits  the  retaliation  upon  the  hand, — in  which  cafe 
he  is  not  refponfible  for  the  fingers.     The  argument  of  our  doctors  is" 
that  in  this  inftance  the  heir  has  taken  what  was  not  his  right ;  for 
Hi/Zing  was  his  right,  not  Sfrmmbertmnt.     A  fine  is  therefore  due  for 
rile  hand  of  the  murderer  thus  unjuftly  ftruck  off.    Analogy,  indeed,  . 
would  fuggeft  that  the  murderer's  heir  is  here  entitled  to  exa£t  retali- 
ation for  the  hand :— that,  however,  is  remitted  becaufe  of  a  doubt ; 
fot*  it  was  lawful  for  him  to  ftrike  off  the  murderer's  hand  as  a  de- 
l>£ndant  of  his  prfon,    RetaUation,  therefore,  being  thus  remitted, 
*        '  Sf2  the 
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the  fine  h  due :—  a/Zfr,  however  the  murderer  recovering  from  the 
wound,  and  not  before  %  for  it  is  poflible  that  the  wound  may  prove 
mortal,  in  which  cafe  the  murderer's  heir  is  entitled  to  take  his 
right  *. 

In  retaliarion         Jp  a  pcrfon  be  entitled  lo  retaliation  upon  another  with  rcfpeft  to 
>  fiTeUAat,    any  part  of  the  body,  and  ftrike  off  that  part  accordingly,  and  the 
di^^b^^    "   perfon  upon  whom  retaliation  is  thus  executed  die  in  confequence^  the 
perfon  in  queftion  is  liable  for  a  fine  of  blood,  according  to  Haneefa, 
The  two  difeiples  allege  that  he  is  not  in  any  refpe^  refponfibte,  fine© 
he  has  only  taken  what  was  his  right,  and  it  is  impoilible  to  reftrl^ 
difmeraberraent  to  the  condition  of  fqfetyy — (in  other  words,  to  re- 
quire that  it  be  executed  fo  as  not  to  endanger  the  perlbn  who  fuffers 
difmemberment,)  for  if  fuch  were  the  cafe,  retaliaticHi  would  be  alto- 
gether  prevented^  it  being  impolTible  always  to  avoid  its  proving  fataL 
The  perfon  in  queftion,  therefore,  ftands  in  the  lame  predicament 
with  an  Imdmy  a  cupper.,  or  a  phieboiormfi ; — in  other  words,  if  an 
Jmdm  execute  retaliation  by  cutting  off  a  Umb>  or  a  cupper  apply  his 
cupping-horn,  or  a  phlebotomift  ufe  his  lancet,  by  defire  of  a  patient, 
and  the  wound  fo  occafioned  prove  &tal,  ftill  no  fine  is  due;  and  fo 
here  likewife.    The  argument  oiHaneefa  is  that  the  perfon  in  quef- 
tion has  flain  another  wrongfully ;  becaufe  his  right  was  to  diftnember, 
not  to  kill,  but  here  he  has  killed.    Now,  fuch  being  the  cafe,  ana- 
logy would  fuggeft  that  retaliation  is  incurred  by  him,  as  having  wil- 
fully and  without  right  {lain  another.     Retaliation,,  however,  is  re- 
mitted in  this  inftance,  becaufe  of  the  doubt  which  here  exifls ;  for 
the  perfon,  in  cutting  off  the  limb,  did  not  intend  to  deftroy  life,  but 
merely  to  take  his  right.    A  fine,  therefore^  is  due  from.  him.     It  is 
olhcrwife  with  refpeft  to  the  /fluJm,  the  cupper,,  or  the  phlebotomift^ 
for  all  thefe  aft  upon  authority, — the  Imdm,  in  virtue  of  his  office^ 

*  The  reply  to  the  argutnents  of  the  two  difeiples  is  (nnitted  in  the  tnuiflatJon,  a> 
'  being)  for  tb«  mofl  part,  merely  a  repetition  of  what  had  gone  before* 

which 
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which  requires  him  to  perform  fuch  ads  for  the  good  government  of 
the  people, — and  the  cupper  or  phlebotomift,  in  virtue  of  oniers  from 
and  agreement  with  the  perfon  upon  whom  they  perform  their  opera- 
tions. It  is  to  be  obferved,  moreover,  that  the  performance  of  any 
thing  ftridly  incumbent  is  not  rcftridtcd  to  the  defcription  oijafetyy — 
fuch,  for  inflance,  as  the  fhooting  of  an  arrow  at  an  enemy : — but  in 
the  cafe  in  queftion  there  is  nothing  ftridly  incumbent ; — nay,  forgive- 
\  nefs  is  rather  comrneudablc,  God  having  faid,  '*  If  ye  remit  re- 
•'-  TALiATiON,  IT  IS  A  KINDNESS."  The  taking  retaliation  for  the 
handf  therefore,  is  a  matter  of  indifference,  in  the  fame  manner  as- 
hunting  game;  and  coufequeutty  is  reflrifled  to  the  coaditioa  «f 
iafcty. 


CHAP.      IV. 
Of  Evidence  in  Cafes  of  Murder  *, 


If  a  perfon  be  flain,  and  leave  two  fons,  one  prefent  f,  and  another  E™re«ce  w 

abfent,  and  he  who  is  prefent  efbbUfh  evidence  to  the  fa£t,  and  the  b^aThiiftiei 

other  afterwards  appear,  it  is  in  this  cafe  requifite  that  be  alfo  efbblifh  ^  '"Ji*"*'' 

evidence  to  the  fait,  according  to  Haneefa.     The  two  difciples,  on  a""*  '■'<^- 

the  contrary,  maintain  that  there  is  no  occafion  for  this.    If,  how-  theoSw. 

*  The  term  is  here  to  be  undeiftood  in  a  genoal  f«ji(e,  iocluding  crerjr  fpecie*  of 
homicide.  ' 

-r  lo  the  (%,  01  the  court  of  die  K&uu 
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'Cver,  the  perfoii  was  flain  by  mi/adventure ^  there  Js  in  that  cafe  nd 
occafion  for  a  fecond  eftablifhment  of  evidence,  according  to  all  our 
doftors,  any  more  than  in  the  cafe  of  proving  a  debt  due  to  the  de- 
ceafed.  The  argument  of  the  two  dlfciples,  in  the  point  whfcrethcy 
differ  from  Haneefa^  is,  that  retaliatioh  is  eftablifhed  to  the  heirs  in 
the  manner  of  an /«i6fr/Vawcff ;-— in  other  words,  the  right  to  retalia- 
tion is  firft  eftablifhed  in  the  anceftor  *,  and  then  devolves  to  his  heirs, 
in  tlie  fame  manner  as  a  debt ;  for  as  retaliation  is  a  retribution  for  the 
per/on  -f,  the  right  to  it  therefore  refts  with  him  to  whom  tht  per/on 
belongs,  namely,  the  mmrdered  perfon,  in  the  fame  manner  aa  the 
Jinct  which  belongs  to  the  murdered  in  virtue  of  his  right  to  fetalia- 
tion;  whence  it  is  that  if  the  retaliation  be  cqnverted  mto  a.  prapertyi 
by  the  heirs  compounding  it  for  a  fum  of  money,  fuch  property  is 
confidered  as  belonging  to  the  murdered,  infomuch  that  his  debts  may 
be  difcharged  therewith,  and  his  bcqueft  alfo  holds  with  refpefl  to  it; 
and  like  wife,  that' retaliation  is  entirely  remitted  by  the  deceafed 
having  forgiven  the  offence  after  he  was  wounded.  Any  one  of  the 
heirs,  therefore,  is  profecutor  on  behalf  of  the  others.  The  argu- 
ment oi  Haneefa  is  that  retaliation  is  oftabliflied  to  the  heirs  merely  by 
fuhflitulioftt  and  not  as  an  inheritance.  Now  by  fubftitution  is  here  to 
be  underftood  one  perfon  ftanding  in  the  place  of  another  ..in  perform- 
ing that  other's  2.8c.  Thus,-  in  a  cafe  of  blo6dflied,  where  it  has  been 
wrongfully  committed,  the  perfon  flain  is  entitled  to  do  the  fame  by 
*  the,  flayer :  but  as  he  is  incapacitated  from  this  by  death,  his  heirs  ar6 

his  fubflitutes  for  the  execution,  of  it;— to/  that  he  has  zny property 
in  that  aft,  which  afterwards  devolves  to  his  heirs, — for  retaliation  is 
not  cftabliftied  until  t^ter  the  deceafe  of  the  murdered  perfon,  and  a 
defunft  is  incapable  of  having  any  property  in  retaliation,  as  it  is  an 

*  Arab.  MmorU^  meaning  the  perfon  from  whom  inheiiCance  defcends.    (See  note  in 
V«l.  U.  p.  70s.)  ^ 

t  Arab.  Zai,  meaoing  the 7!^,— the  body  as  connected  with  the  foul.    (See  note  in 
p.  276.) 

,  •-   J  an. 
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^,  and  it  is  impoflible  that  any  a£t  fliould  proceed  from  the  dead. — 
The  deccafed,  therefore,  has  no  property  in  the  retahation.  It  is 
otherwifc  with  refped  to  debts,  or  the  fine  of  blood,  as  thefe  are  pro- 
perty, and  a  defuaft  is  capable  of  being  a  proprietor; — as  where,  for 
inftance,  a  game-catcher  lays  his  fnares,  and  then  dies,  and  game  is 
found  in  the  Ihares  after  his  deceafe, — in  which  cafe  the  game-catcher 
is  confidered  as  proprietor  of  the  firae.  Retaliation,  therefore,  being 
eftabliflied  by  fuhfiitution,  and  not  as  an  inher'ttancey  no  one  of  the 
heirs  can  be  litigant  for  the  others ; — and  as  the  others  ftaiid  in  need, 
of  again  eftabliftiing  their  evidence,    the  abfent  heir  will  therefore  ' 

be  required,,  on  m^ing  his  appearance,  to  eftablifh  evidence  on. 
his  part. 

If  a  murderer  adduce  evidence  to  prove,  againft  the  prefent  heir,  Retaliation  u 
that  the  abfent  heir  has  remitted  the  retaliation,  in  this  cafe  the  pre-   A™nninieKr 
fcnt  heir  is  litigant,  and  the  evidence  thus  adduced  by  riie  murderer  ^^^^^^^ 
being  credited,  the  right  of  retaliation  ceafes  accordingly.     The  mur-  prove  the  w 
derer,  moreover,  is  not  in  this  cafe  under  any  neceffity  of  producing  byaoabfem. 
his  evidence  again  upon  the  abfent  heir  appearing ;  for  his  plea  here  is  ''"'■ 
that  **  the  right  of  the  prefent  heir  to  retaliation  has  been  commuted 
**  into  a  right  to  property  "-~-z  plea  which  cannot  be  fubftantiated 
but  by  proving  the  remiflion  on  the  part  of  the  abfentee.     In  fine,, 
the  plea  of  the  defendant  is  here  founded  on  the  plea  of  the  abfentee's 
remiflion ;  and  as,  in  all  fuch  cafes,  the  party  prefent  is  litigant  for 
the  abfentee,  the  prefent  heir  is  therefore  litigant  for  the  abfent  lieir 
in  this  in{lance. 

If  a  flave  held  in  partnership  hgtwean  two  men  be  murdered,  one 
of  the  owners  being  prefent,  and  the  other  abfent,  and  the  prefent 
owner  adduce  evidence  againft  the  murderer,  in  this  caie,  upon  the 
abfentee  appearing,  he  alfo  is  required  to  adduce  evidence.  If,  alfo, 
the  murderer  adduce  evidence  to  prove  that  the  abfente?  has  remitted 
the  retaliation,  iu  this  cale  the  Qwner  preieat  is  litigant,  and  th^ 
^,  murderer 
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murderer  is  therefore  under  no  neceflity  of  again  adducing  evidence 
upon  the  abfentce  appearing,  for  the  reafons  ftated  in  the  preceding 
examples. 

Role  in  cafe  If  the  heirs  of  the  perfon  murdered  be  i/jree,  and  two  of  them 

Lirt  bearing  g'^c  evidence  agalnft  the  third,  that  "  he  has  remitted  the  retalia- 
teflimonywa  «  (Ion,"  their  evidence  fo  given  is  null,  but  the  retaliation  is  coiiii- 
ana*/(7/heir.  dcrcd  as  belnff  remitted  6jy  thefe  two ;  becaufe,  in  bearing  evidence  as 
above,  they  acknowledge  retaUation  to  have  been  remitted,  and  their 
acknowledgment,  fo  far  as  it  affeds  themfelves,  muft  be  credited. — 
(The  nullity  of  the  evidence,  in  this  inflance,  is  becaufe  of  its  tend- 
ing to  the  advantage  of  the  witnefTes,  as  converting  retaliation  into 
property.) — It  is  to  be  obferved  that  the  cafe  here  confidcred  may  oc- 
cur in  four  different  ftiapes. — First,  where  the  murderer  confirnas 
the  evidence  of  the  two  heirs  in  queftion,  and  the  third  heir  denies  it, 
in  which  cafe  a  fine  of  blood  is  due  among  the  three,  in  eqy^l  ihares ; 
becaufe  the  murderer.  In  confirming  the  evidence  of  the  two  heirs, 
makes  an  acknowledgment  of  two  thirds  of  the  fine  In  their  favour; 
and  he  at  the  fame  time  claims  that  "  the  right  of  the  third  heir  has 
•*  dropped,  in  confequence  of  the  remifTion  granted  by  the  others," 
a  plea  which  is  re0fted  by  the  third  heir,  and  cannot  be  eflablilhed,  by 
the  teftimony  of  the  others,  inafmuch  as  their  evidence  is  null,— 
whence  he  owes  an  atonement  to  this  heir  likewife,  namely,  a  third 
of  the  fine. — Secondly,  where  both  the  murderer  and  the  third  heir 
confirm  the  evidence  of  the  two  heirs, — in  which  cafe  two  thirds  of 
the  fine  of  blood  go  to  the  two  teftifylng  heirs,  for  the  reafbn  already 
mentioned;  but  the  third  heir  gets  nothing  whatever,  as  in  confirm- 
ing the  evidence  of  the  other  two  he  acknowledges  a  remlffion,  'and  is 
therefore  npt  entitled  to  any  thing. — ^Thirdly,  where  the  murderer 
and  the  third  heir  both  deny  the  truth  of  the  evidence,— in  which  cafe 
the  third  heir  is  entitled  to  one  third  of  the  fine  of  blood  ; — but  the 
two  tcftifying  heirs  get  nothing  whatever;  for  as  they  have  acknow- 
ledged, againft  themfelves,  that  retaliatioa  has  ceafed,  they  muft  be 

credited; 
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credited;— but  tfae^r  at  the  fanoe  time  claim  that  the  fliares  of  each 
have  been  converted  into  property  * ;  and  a  claim  cannot  be  admitted 
unleCs  fupported  by  proof,  which  with  refpcft  to  them  does  not  ap- 
pear, as  their  teftiniony  does  not  ferve.for  proof  in  their  own  caufe. 
The  fliare  of  the  thir4  heir,  on  the  contrary,  ia  confidered  as  being 
converted  into  property  upon  the  force  of  their  allegation,  as  that  is 
fufficicnt  proof  with  refpeft  to  him. — Fourthly,  where  the  third 
heir  confirms  the  evidence  of  the  other  two,  and  the  murderer  denies 
it,— 4n  which  cafe  the  murderer  owes  a  third  of  the  fine  to  the  third 
heir;  becaiile,  in  denying  the  evidence  of  the  two,  he  acknowledges 
that  the  right  of  retaliation  hadceafed  inconfeqtienceof  the  remiilion 
of  thofe  ty/o  ahne^  and  that  the  Hiare  of  the  third  is  AiU  due  in  pro- 
perty. It  is  to  be  obferved,  however,  that  this  heir,  on  receiving 
fuch  third,  muft  make  it  over  to  the  other  two ;  becaufe  they  claim 
two  thirds  of  the  fine  of  blood  for  themfelves,  and  the  murderer  denies 
their  claim  in  point  o( property y  but  acknowledges  a  Jine  to  be  due  to 
the  third  heir,  as  having  acknowledged  that  the  right  of  retaliation  has 
ceafed  in  confequence  of  the  avowal  of  the  other  two  heirs,  at  the 
fame  time  that  the  fliare  of  the  third  became  converted  into  property. 
Whatever,  therefore,  the  murderer  acknowledges  in  behalf  of  the 
third  heir,  he  [the  third  heir]  acknowledges  in  behalf  of  the  other , 
two,  in  having  confirmed  their  teflimony;— in  the  fame  manner  as 
where  a  perfon  makes  an  acknowledgment  of  a  thing  as  being  due  to 
another,  and  that  other  declares  the  thing  to  belong,  not  to  htmfeff'y 
but  to  a  third  perfon ;  in  which  cafe  the  article  goes  to  that  third 
perlbn ;  and  fo  here  likewife. .  This  proceeds  upon  a  ^vourable  con- 
ftruftion  of  the  law.  Analogy  would  fuggeft  that  nothing  what- 
ever is  in  this  cafe  incumbent  on  the  murderer,  as  the  two  teftifyjng 
heirs  advance  a  claim  for  property,  which  the  murdei«r  refiils,  at  the 
fame  time  making  an  acknowledgment  in  favour  of  the  third  heir, 
which  he  [the  third  heir]  denies,  whence  it  would  appear  that  nothing 

*  By  this  (dirafe  is  to.be.  ito<}?rftj>od"(«9SRitfA//«r0^.", 
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13  due  tp  him.  .  He,  however,  gets  a  third  c^  the  fioe,  on  a  favourable 
conftrui^ion  of  the  LAW,  as  above  fet  forth, — the  ground  of  which 
is,  that  the  third  heir  does  not  completely  deny,  but  paiTes  the  matter 
to  the  attefting  heirs,  and  acknowledges  the  property  in  qucflion  to 
'  be  their  right. 


proves  the 
pcrfon  wbo 
inflifl^d  it  to 
be  guilty  of 


If  witneiTcs  give  evidence  that  *'  a  certain  perfon  had  woundec! 
**  another  with  a  weapon  foas  to  render  hicn  bedridden  until  at  length 
*'  he  died,"  retaliation  is  in  this  cafe  incurred  by  the  perfon  who  in- 
flifted  the  wound ;— for  whatever  is  eftablifhcd  upon  the  leftimony  of 
witnefles  is  (as  it  were)  eftablifhed  by  aSlual  Jigbt ;  and  as,  where  a 
rnurder  is  aBually  Jeen^  retaliation  follows,  fo  here  likewife.  Evi- 
dence to  wilful  murder  is,  moreover,  eftablifhed  after  this  manner; 
as  death  cannot  be  afcertaiued  to  have  been  occalioncd  by  any  particu- 
lar wounds,  but  from  the  circumflance  of  the  wounded  perfon  having 
been  thereby  rendered  bedridden  until  he  died. 


Any  eflenilal  Ip  two  witne0e&  to  murdef  difagrce  in  their  teftimon^  concehiing 
fn'^^JT^ftl"  ^^  ^'"^  o^  ^^^  i^*  (°"^  ftating  that  the  murder  was  committed  on  a 
monyofihe  particular  day,  and  the  other  that  it  was  committed  on  another  day.) 
wimeiretren-   ^  ■'  .  .'  ■.•/.. 

dersthewhoie  Of  xxi&  flau,  (onc  ftating  that  It  was  committed  la  fuch  a  place,  and 
""  '  the  other  that  it  was  committed  in  amther  place,)— or  the  mjirument, 
(one  Aating  that  it  was  committed  with  a  weapon^  and  the  other  that 
it  was  committed  with  a  Jiick^  their  evidence  is  altogether  null ; 
becaufe  the  murder  to  which  they  teftify  is  a  fingle  afl;  and  the 
murder  committed  in  one  place  cannot  be  the  murder  committed  in 
anothfr  place ;  nor  is  a  murder  committed  with  a  Jltck  the  fame  as 
\vith  a  -meapon,  the  former  being  only  tJianJIaughter^  whereas  the 
latter  is  ixilftU murder y  and  thefe  two  are  fubjeft  to  difiercnt  roles; — 
hence  the  teftlmony  of  each  can  only  be  regarded  as  a  feparate  evi- 
dence to  a  dlfti£i£l  fiift ;  and  the  teftimony  of  one  witnefs  cannot  be 
admitted.  In  the  fame  manner  alfo,  if  one  of  the  witnefles  teftify 
that  **  the  murder  was  ccwnmitted  with  a  Jlick^*^   and  the  other 

that 
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that  "^it;!*  unknown  with  what  inftroment  it  was  committed;"— 
their  evidcBce  is  null;  becaufe  evidence  to  a-  murder  committed  with 
a^Acvt- tends  to  prove  only  murder  in  a  reftrifted  fcnfe,  (as  it  amounts 
merely  to  evidence  of  manflaughter,)  whereas  evidence  to  pofitlve 
murder  applies  generally,  that  is,  to  murder  in  its  moft  extenjive  (not 
in  a /*^rii7^6y  fenfe;— and  the  one  being  altogether  difterent  from 
the  other,  the  teftimony  of  each  is  therefore  feparate  evidence  to  a 
diftidft  fafl. 

If  two  perfons  give  evidence  that  "  a  certain  perlon  has  killed  Evidence  to 
**  another  peribn,  but  it  is  unknown  with  what  inftrument,"  a  fine  which  doe* 
of  Wood  h  in  this  cafe  due  [from  the  alleged  murderer,]  on  a  favour-  ^^jj^^^l^t^ 
able  conftru£lion.     Aiialoay  would  fuffecft  that  the  evidence  is  not  to  P™***  ""'y 
be  -credited,  as  bloodihed  bears  a  different  conftruftion  according  to 
the  diflarence  of  the  inftrument ;  and  therefore  the  mattef  teftified  to 
(namely,  murder)  is  here  uncertain;  whence  the  evidence  cannot  be 
credited.     The  reafon,  however,  for  a  more  favourable  conftru£tion 
i£,,.that  as  ^he  witnefies  here  teftify  to  a  murder  unreJiriSfeJly ^  the 
Icaft  cf  the  Iwo  different  penalties  in  cafes  erf"  bloodihed  (namely, ^wj 
is  tjier^ore  declared  due,  out  of  caution.    As,  moreover,  the  inftru- 
mept  is  hcf q.  dubious,  no  one  in  particular  can  be  jiroved.    It  is  to  be 
obferved  that  in  this  cafe  the  fine  is  due  from  the  murderer^  (not  from 
bis  Akilas,')    becaufe  all  a<£lS  are  fuppofed  ivilfuly    utilefs   they  be 
proved  otherwife.  Here,  moreover,  the  evidence  is  given  to  bloodfted 
unreftri^ivefyy    whence  there  is  a  doubt  with   refpedt  to  mi/adven- 
ture ;  and  a  dubious  point  cannot  be  eftablilhed. 

If   two  perfons,    refpe£tively,    make  acknowledgment  of  their  Endedcoio 
hiving  murdered  a  particular  perfon,  and  the  heir  of  the  murdered  thichtwiM© 
perfon  alfo  aflert  the  fame,  he  is  at  liberty  to  put  them  both  to  death ;  <««nied» 
whereas,  if  two  perfons  bear  evidence  to  a  man's  having  murdered 
a  particular  perfon,  and  two  others  atteft  that  another  had  murdered 
T  t  3  that 
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that  perTon,  and  the  heir  aflert  that  they  had  both  murdered  faiaiy 
the  evideace  of  both  parties  is  null.  The  difference  between  ac- 
knowledgment and  evidence.  In  this  inftance,  is  that  in  conCet 
queiice  of  both  acknowledgment  and  teftimony  it  is  proved  that 
each,  refpeftively,  was  guilty  of  the  murder,  and  each  is  .accord- 
ingly liable  to  retaliation  independant  of  the  other.  In  the  former 
inftance,  however,  the  heir  (in  whofe  favour'  the  acknowledg- 
ment is  made)  fallifies  the  acknowledgment  with  rcfpe^t  to  a 
part  of  what  is  acknowledged,-7-whercas,  in  the  fecond  inftance,, 
he  felfifies  the  teftimony  of  the  witncffes  with  refpe£t  to  a  part 
of  the  evidence  they  have  delivered  on  his  behalf; — and  the  folfi- 
fication  of  a  part  of  an  acknowledgment  by  the  perlbn  in  whofe 

'  favour  the  acknowledgment  is  made  does  jiot  invalidate   the  re- 

mainder,— whereas  the  falfificaticm  of  any  part  of  evidence,  by  the 
perfbn  in  whofe  behalf  it  is  delivered,  invalidates  the  whole ;  for 
unification  is  a  reprobation*;  and  the  circumftance  of  a,  witnefs 
being  reprobate  is  obilruftive  to  the  reception  of  his  evidcixccV-^ 
but  the  iame  circumflance  is  no  obAacle  to  the  validity  .pf  an  ac4 
knowlcdgment.  '^ 

*  The  litenl  meanin^is  ^^  falJ^Mint  rttidtrs  rtprtbatf,"  diatis,  deftr<^  a  peribnV 
credit  by  calling  bis  veracity  in  quefiion. — So  much  Uebnical  matter  occurs  here  that  It  i» 
<Ufficult  to  render  the  paf&ge  into  iotelligible  EngUfli. 
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C  H  A  P.      V. 
Of  the  Circumftances  under  which  Murder  takes  place. 


If  a  pcr&n  fhoot  an  arrow  at  a  Mu/fulmafty  and  the  Mulfulman  apof-  Cafe  of 

•  It  1  1  •  1 7   11  1  -  1/1  ■         f         /■.  1   •  ilwoting  at  % 

tstize,  aod  the  arrow  then  hit  and  kill  him,  the  mooter  is  relponuble  Muffkinan, 

for  a  fine  of  blood,  according  to  Haneefa.     The  two  difciples  main-,  "^^^^^  ^^, 

tain  that  the  /hooter  is  not,  in  this  inftance,  rcfponfible  for  the  fine,  as.  «"»«»  ^o 

the.  life  of  the  Muffulmmt  in  qiicftion  had  loft  its  value  by  his  apoftacy. 

TI}e  argument  of  HdAfg^  i?,  that  as  refponQbiiity  attaches  in  coufe- 

quence  of  fliootiDg  the  arrow,  regard  muft  therefore  be  paid  ta  the' 

time  of  fliootiog  it;  and  as,  at  that  time,  the  life  of  the  MuffulmaH 

was  valuable,  the  atonement  (that  is,  the  fine)  is  confequently-due. 

from  the  fliooter,  notwithftandiog  the  deed  was  wilful*,  as  retaha- 

tion  is  in  this  caTe  remitted  becaufe  of  doubt,— the  pcrfon  in  queftioii 

not  being  of  protected  blood  at  the  time  the  arrow  reached  him. 

If  a  perfon  Ihoot  an  arrow  at  an  apofiate,  and  the  apoilate  become  a  pcrfon 
a  Muffulmariy  and  the  arrow  then  hit  and  kill  him,  the  fliooter  is  not   ^^hf 
liable  to  any  fine,  according  to  all  our  doctors ;  (and  fo  likewlfe,  if  a  J^i"*'. '"  '•>•' 
perfon  (hoot  an  arrow  at  a  hoftile  infidel,  and  the  infidel  become  a  turns  10' the 
Mujitimatty  and  the  arrow  then  hit  and  kill  him;)  for  as  the  fhooting  noj-i" 
at  the  perfon,  whilft  an  apoftateor  a  hoftile  infidel,  was  not  an  occa- 
fion  of  refponfibility,  becaufe  of  his  not  being  then  in  a  ftate  of  pro- 
tcdion,  it  follows  that  it  does  not  become  fo  afterwards, 

•  In  cafes  cX  wilful  murder  the  fine  is  in  general  due  {not  from  the  rtmrHerer.,  but)  from 
the  murderer's  Aiilas, 

It 
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Shooting  at  a  .  If  a  .pcffon  (hoot  an  arrow  at  a  flave,  and  the  flave  be  emancipated 
■fn^thc'lin-'  by  his  mafter,  and  the  ?rrow  then  hit  and  kiU  him,  the  fhootcf  is 
terim,  ia  refponfible  to  the  mafter  for  the  value  of  the  flave,  according  to  Ha- 
i^ucewe-  '  heefa  and  j^boo  Toofaf.  Mohammed  fays  that  an  eftimate  is  in  .thiscafc 
S^  mS«  "*  to  be  made  of  the  value  the  flave  bore  before  the  arrow  wasfliot,  and 
his  value  afterwards;  and  that  the  fhooter  is  refponfible  to  the  Havens 
mafter  for  the  difference;  becaufe  the  manumiffion  precludes  the  cmi- 
fequencc  of  the  offence;— in  the  fame  manner  as  where  a  peribn^'un- 
defignedly  ftrikes  off  the  hand  of  a  flave,  and  his  mafter  afterwards 
emancipates  him, — in  which  caie  the  manumiflion  precludes  the  con- 
fequcnce,  infomuch  that  neither  the  fine  of  blood  nor  the  value()f  the. 
flave  are  due,  nor  (in  ftiort)  any  thing  except  a  mulft  for  the  h:^j 
and  the  difference  occafioned  in  the  value  of  the  flave;  for  here  it  is 
uncertain  who  the  claimant  of  right  is,  as  at  the  time  of  the  oflcnce  it 
was  the  mafter,  and  at  the  time  of  the  confequent  death  it  was  the 
••>■"■  ■  flave,  he  bang  then  free.  The  emancipation  of  the  flave,  therefore, 
operates  the  fame  as  his  recovering  from  t-he  wound; — and  the  coiife- 
■'  <5uence  being  precluded,  nothing  remains  except  the  fliooting;  and  as. 
this  alio  is  an  offence,  (fmce  it  tends  to  lefleh  the  value  of  the  flave 
ihot  at,)  the  fliooter  is  confequently  refponfible  for  the  difference  of 
value  thereby  created.  The  argument  of  the  two  Elders  is  that  the 
fliooter  is  guilty  of  murder  from  the  inftant  of  his  fliooting ;  for  he, 
in  iz€ty  does  nothing  more  than  merely  ihoot ;  but  as  this  is  a  matter 
which  was  at  that  time  purely  optional  and  in  his  power,  he  is  con- 
fequently refponfible  for  the  "value  of  the  flave.  It  is  otherwife  where 
a  perfon.undefigneuly  ftrlkes  off  the  hand  of  a  flave,  and  the  wound 
proves  fatal  after  he  [the  flave]  has  been  emancipated  ;  for  here  the 
offender  has  dcftroyed  a  part  of  the  fubjeft,  which  occafions  a  refpon- 
fibility  to  the  mafter; — and  if,  upon  the  wound  proving  fatal,  any 
thing  remain  due,  it  is  due  on  behalf  of  the ^(Tw,  he  being  then  free. 
In  this  inftance,  therefore,  the  ftate  of  the  cafe  in  the  beginning  is  dif- 
ferent from  what  it  is  in  the  end,  being  fimUar  to  where,  the  fubjeft 
undergoes  a  complete  change ;  and  as,  where  the  fubjed  is  changed, 

the 
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the  mortal  confequence  is  not  eftabllflied  at  the  firft,  fo  here  likewife. 

The  mere  ihooting  of  the  arrow,  on  the  contrary,  is  not  a  deftrudlioti 

of  any  thing  previous  to  its  reaching  the  flave,  the  only  effeift  of  it 

upon  the  fubjc£t  being  to  leffen  its  value  in  the  eyes  of  mankind  from 

the  danger  it  is  thus  expofed  to, — a  circumftance  not  worthy  of  any 

regard.     No  atonement,  therefore,  is  due  on  account  of  the  mere 

jhooting.  Upon  the  arrow,  however,  reaching  the  fubjeft,  the  (hoot- 
ing of  it  becomes  the  efficient  caufe  of  refponlibility,  which,  when 
the  arrow  takes  place,  is  referred  to  the  aft  of  (hooting.  In  this  in- 
Aance,  therefore,  there  is  no  difference  between  the  ^^^/nmn^  and  the 
end,  the  ihooting  being  confidered  as  murder  alone,  and  not  a  wound, 

fatal  in  its  confequence ;  and  accordingly,  the  value  of  the  fubjeft  [the 
flave]  is  due  on  behalf  of  the  mafter. 

If  the  magiftrate  pronounce  upon  any  pcrfon  a  fentence  of  lapida*  Cafcofftoot- 

tiop  [for  whoredom,]  and  one  of  the  byftanders  flioot  an  arrow  at  this  dMined  ^* 

perfbn,  and  one  of  the  witnefles  then  retraft  from  his  teftimony*  and  ?''''^>  7'^'^* 
'^ ;  r ,  T , '  -  ,     ■  ■'  \  ID  the  mtc- 

then^the  arrow  take  place,  the  (hooter  is  not  rcfponfiblc  for  any  thing;   rim.flandi 

for  regard  is  here  paid  to  the  time  of  (hooting  the  arrow;  and  the  "'"""  • 

blooil  of  the  perfon  condemned  was  at  that  time  in  a  neutral  ftate. 
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Of  DEeJtAT,     or    FINES. 
DeiJBitioii  of    r^EEJT'^T  is  the  plural  of  DwV,  which  fisniiies  the  fine  esa^ed 
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^^    for  any  offence  upon  the  perlon. 

Chap.    I.      Introduftory. 

Ghap.   II.      Of  Nuifances  placed  in  the  Highway. 

Chap.  III.    Of  Offences  conomitted  &y  or  ufm  Animals. 
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Chap.  IV.     Of  Offences  committed  by  or  upon  Slaves. 
Chap.   V.     Of  Offences  committed  by  ufurped  Slaves,  or  In- 
fants, during  the  Ufurpation. 
Cbap.  VI.     Of  Kif^itt  or  the  adminiftration  of  Oaths. 


CHAP.    I. 

-  Ih  cafes  of  mwflaughter  an  heavy  *  fine  is  due  from  the  j^k'ilas  [of  ManfUngh- 
tbe  flayer;}  and  it  is  incumbent  on  the  flayer  to  perform  expiation, —  ^^^"fiw; 
The  expiation  for  manflaughter  (and  alfb  for  homicide  by  mifadven-  ?^''*  P*, 
ture)  conlifls  in  the  onancipation  of  a  Mujfuiman  flave,  (provided,  an  expiation. 
however,  that  he  be  free  from  alt  perfonal  defeas;)  or,  if  fuch  a  ''»'*'« '*"'''• 
ilave  cannot  be  procured,  in  obferving  a  ^  for  two  months  fuccef* 
iively. — With  refpeA  to  the  diftribution  of  (dms,  it  does  not  conftitute 
an  expiation  in  cafes  of  homicide,  as  in  cafes  of  Zibi^  -f- ;  becaufe  the 
dbove  two  modes  of  expiation  for  homicide  are  particularly  fpecified  in 
the  KoRAK,  whereas  the  expiation  of  ZiMr  is  there  mentioned  to  be 
it}fficiently  performed  by  the  diftribution  of  alms,  as  well  as  by  the 
other  two  modes.)     It  alfb  fufiices,  for  an  expiation,  that  the  flayer 
^nancipate  an  in&nt  at  the  breaft  \  whofc  father  or  mother  is  a  be- 
liever, fince  fuch  infant  is  a  Mujfulmah  in  effeA  §,~and  its  members 
.^fuch  as  the  hands,  feet,  eyes,  &c.)  are  all  apparently  perfect ;— but 

•  And).  MighiStxi.    It  is  pwticiilarl;  de&ud  a  litde  fintber  on.  f  S«e  VcJ.  I. 

#•  332- 

}  Arab.  RSxxi ;  mcamng  ui  infant  ott  yet  weaned :  zfackUng. 
,%  Becaide  an  tnfant  is  a  Mn^ihiun  in  dependance  of  iti  parent. 
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it  does  not  fuffice  to  emancipate  an  embryo  yet  in  the  womb,  fince 
its  exiftence,  as  well  as  the  perfci^efs  of  its  frame,  are  unknowa 
and  uncertain. 

The  fine  for  '  The  heavy  fine  for  manflaughter  confifts,  according  to  i/a«f^ 
confiftsotone  zxA  AboQ  Toofof.,  of  one  hundred  female  camels,  in  four  lots  or  clafles, 
mahcameTsi  "^n^^ly*  twenty-fivc  of  one  year,  twenty-fivcflf  two  years,  twenty- 
five  of  three  years,  and  twenty-five  of  foijr  years.  Mohammed  main* 
tains  that  it  confifts  of  one  hundred  female  camels,,  in  three  lots;, 
namely,  thirty  of  three  years,  thirty  of  four  years,  and  forty  (preg- 
nant ones)  of  five  years;  hecaufe  the  prophet  has  faid,  ^*  A  per/on 
*'  who  dies  of fcourgtng  or  the  bajl'mado/ts Jlam  by  manslaughter*, 
*'  which  requires  an  expiation  of  one  hundred  camels,  forty  of  them 
**  pregnant ;" — and  alfo,  hecaufe  manflaughter  requires  an  heavy  finCf 
which  the  number  in  queftion  amounts  to.  The  two  E/derj,  in  fup- 
port  of  their  opinion,  argue  that  the  prophet  in  general  terms  ordained 
one  hundred  camels  to  be  the  mulA  for  bloodflied ;— and  with  refped 
to  the  faying  quoted  by  Mohammed,  it  is  of  no  weight  ;^  for  the  com- 
panions have  differed  concerning  the  amount  of  the  fine,  which  would 
not  have  been  the  cafe  had  it  been  eftablifhed  (as  it  mu^J  by  that  au- 
or(whenpaid  thority.     It  is  to  be  obftrved,  however,  that  this  ageravation  +  of  the 

in  money)  of    .  "^  _  ""  ' 

ten  thoufand  fine  fof  manflaughter  holds  only  where  it  is  paid  in  camels ; — for  if 
tbodan'd  °"  ^^^  magiftrate  decree  it  to  be  paid  in  money,  no  more  than  ten  thou- 
jiinars.  {mddirms,  or  one  thoufand  (iw^arj,  can  be  impofed  in  aggravation ; 

hecaufe,  when  paid  in  this  mode,  the  amount- has  been  particularly 

fpecified  by  the  lawgiver .- 

2idde  b'  ^^  '^^^  °^  homicide  by  mifadventure  a  fine  is  incumbent  upon  tfie 

n.ir.f)«nr,„*   AkHos,  and  expiation  upon  the  flayer.     The  fine,  in  this  inftancc, 
confifts  of  one  hundred  camels  in  five  lots ;  twenty  females  of  one  year, 

•  That  is,  fappoling  diofe  to  be  infli£ted  unfuftlj,  or  without  authtrtty. 

+  Previous  to  the  time  of  the  prophet  the  fine  for  bloodlh^d  was  onlj  (/a' camels. 

twenty  , 


coafiAi  of 
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tweht^'  of  two  years,  twenty  of  three  years,  twenty  of  four  years,   eJEh'y  ftmaie 
and  twenty  males  of  one  year;  becaufe  fuch  was  the  fine  decreed  by  iwenty  maiei. 
the  prophet  in  this  inftancc ;  and  alfo  becaufe  in  this  mode  the  fine  is 
leaft  burthenfomc,  and  an  alleviation  ought  to  be  granted  in  a  cafe  of 
mfadventure^  fince  the  fhedder  of  blood  there  ftands  excufable. 

A  FINE  Q^  gold\%  one  thoufand  deenarsy  and  that  of  filver  ten  Difference  of, 
thoufand  d'lrmSj  (as  mentioned  above.)     Shafe'i  maintains  that  the  fine  °'*/''|°"  (°"'    ~ 
of  filver  is  twelve  thoufand  dirwj.     Our  doiftors,  in  fupport  of  their  tateofa/*- 
opiiiion,  quote  the  authority  of  Omar.     In  fait,   this  difference  of 
opinion  arifes  folcly  from  a  difference  in  the  -weight  or  rate  of  the 
dirms  *. 

A  FINE  is  not  paid  in  any  other  than  the  above  three  modes,  it  is  not  pay- 
namely,  ill  camels,  deenars^  or  dtrna.     The  two  difciples  maintain  other'"mode 
that  it  may  be  paid  not  only  in  thefc,  but  alfo  in  kine,  ftwo  hundred, 1   '''^"  ^^  '"" 
or  in  goats  (two  thoufand,)  and  alfo  in  cloaths,  (two  hundred  fuits.)   unt  f«». 
It  is  alfo  remarked  in  the  Mabfooty  under  the  head  oi.FineSy  that  "  if 
**  the  avenger  of  blood  compound  the  matter  for  more  than  two  hun- 
*'  dred  kine,  or  two  hundred  fuits  of  clothes,  it  is  unlawful;"  and 
as  no  diflent  is  there  noticed  on  the  part  of  Haneefay  it  hence  follows 
that  he  alfo  admits  the  payment  of  a  fine  in  clothes  or  kine,  as  well  as 
the  two  difciples. — This  is  approved. 

The  fine  for  a  woman,   whether  for  the^fr/o«-or  the  tmrnbers.,  is   ilieiine/bra 
half  the  fine  for  a  man.     Shafe'i  maintains  that  in  all  cafes  of  offence  "^^^^1 
againft  the  members  of  the  body,  where  the  fine  is  rated  at  one  third   «»»\ 
of  the  fine  of  blood,  or  lefs,  a  man  and  woman  are  equal;  but  that 
where  it  exceeds  a  rtiird,  up  to  the  complete  fine,  that  for  a  woman 

*  Tbe  trantlator  omits,  m  this  place,  along  and  perfectly  ufelefsdircuflion  concerning 
the  relative  weight  and  value  of  iWna  at  different  times. 

U  u    2  \i 
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is  only  ill  half  the  pfo^ittiort.'  The  argunaent-of  our  dodofs  i$  that 
the  prophet  has  faid,  '*  Tlbe  fine  for  a  woman  is  half  the  fine  for  a 
*•  «fca»;"  'and  as  this  precept  is  thus  -unrcftriiaedly  exprcffed,  it 
therefore  comprehends  all  cafes,  and  is  confequently  a  fufficient  refu> 
tation  of  ShefeVs  opinion.  Befides,  the  ranA  of  a  woman  is  lowec 
than  that  of  a  man,  and  fo  likewife  h^r  faculties  and  ufes\  and.  as  an 
effed  of  this  appears  in  the  fine  for  a  woman's  perfon,  (that  being 
only  one  baf,  according  to  all  authorities,)  fo  in  the  fame  manner  it 
is  one  half  for  the  members,  as  well  as  for  the  perfon, — and  the  feme 
in  all  cafes  where  it  exceeds  one  third  of  the  whole. 


and  that  for  The  fine  for  a  Zimmee  is  the  fame  as  for  a  Muffutman.    Bbafe'i  ^s 

the'femew     that  the  fiue  for  a  Jew  or  a  Chr'tfiian  is  four  thoufand  dirrm^  and  for 

&r.jtf«^«/-         idolator  fix  hundred.     Udlik^  on  the' other  hand,  feys  that  the 

«*••  ...  - 

fine  for  a  few  or  a  Chr'tfiian  is  half  the  fine  for  a  Muffulntan.  Our  doc- 
tors, however,  fupport  their  opinion  upon  a  fiiying  of  the  [«ophet> 
**  The  fine  for  every  Zimmee.  h  <me  Ciioi^fli/DEENARs,"  which,  pre- 
cept, being  generally  exprefifed,  places  all  upon  an  equality. 


SECTION. 
Cy  Fines  /or  Offences  not  offering  Life. 


A  ewnplete  The  cartilage  of  the  nofe  requires  a  complete  fine;  and  fo  like- 

5^r<i!fb^'tbe  W'^^  ^^  tongue  and  the  virile  member;  becaufe  the  prophet  has  faid, 
mSiej'S'rihe  "  ^  ^"'  "  due  for  life,  and  for  the  nofi,  and  for  the  tongue."     It  is, 
vir&mem-    moreover,  a  rule,  with  refped  to  the  members  of  the  body,  that 
8  where 
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viiikxe  <one  of  the  faculties  [bodily  or  mental]  Is  deftroyed,  or  the 
beauty  of '.the  countenaoce  effaced,,  a  complete  fine  is  due;  becaule 
this  is  a  deftruflion  of  the  perfon,  in  one  fliape,  which  is  held  tauta- 
moaot  to  a  deihudioiz  of  it  in  every  fhape»  out  of  refped  to  man. 

If  the  bone  of  the  noft  be  ftruck  off,  together  with  its  cartilage,      ' 
ftiU  a  ^ng/e  fine  only  is  due,  and  no  more,  the  whole  forming  only 
one  member.     In  the  fame  manner  alfo,  if  the  whole  tongue  be  cut 
out,,  a  fingle  fine  is  due»  as  a  defirabte  Acuity  (namely,  fpeech)  is 
thereby  loft.     A  complete  fine  is  likewife  due  if  a  part  only  of  the  "d  alfo,  for 
tongue  be  cut  otF,  provided  the  power  of  fpeech  be  utterly  deftroyed,  tongae"  if  the 
for  in  this  cafe  the  moft  defirable  ufe  of  the  tongue  is  loft,  not  with-  F°*"^j-. 
landing  tiic  injirument  of  fpeech  ftill  reman.     Lawyers,  however,   ftroyed;  (^or, 
have  remarked  that  if  the  perfon  coatimie  to  poflefs  the  power  of  pro-  |^  ft  ^y  b« 
nounciiigyfl/Bf  of  the  letters,  the  fine  is  levied  proportionably.— (Some  '"i^^O 
hold  that  it  is  in  this  cafe  to  be  levied  la  the  proportion  which  the 
dental  letters  bear  to  the  reft.) — Lawyers  alio  fay  that  if  the  perfon  be 
ftill  capable  of  pronouncing  moft  of  the  letters,  the  fine  muft  be  de- 
termined by  arbitration  * ;  becaufe  the  ufe  of  fpeech  is  to  commimicate 
ideas,   which  end  is  ftill  anfwered  ; — but  yet  an  impediment  is  occa- 
iioned  in  the  utterance,  which  requires  an  equitable  recompence. — If,- 
eti  the  contrary,,  the  perfon  be  rendered  incapable  of  pronouncing 
moft  of  the  letters,  a  complete  fine  is  due,  fince  here  it  is  evident  that 
the  u&  and  intenHon  of  fpeech  is  not  obtained. 

If  a  man  hit  another  a  blow  upon  the  head,  fo  as  to  deprive- him  andftrtbtew 
•f  reai(:xi»  a  complete  fine  is  due,  as  the  perfon  is  thereby  deprived  of  tonfequence, 
the  power  of  attending  either  to  his  temporal  or  eternal  concerns.  So  J^^^*^t 
likewife,  if  a  perfon  be  by  a  blow  deprived  of  any  of  the  fenfes,  fuch  of  hi*  re«fon, 

•  An\}.  Tawjibo  Haktomtt-aI-adil\  literally,  ^^  an  award  tf  equity  is  Jut."  HaioaimU 
al-adil  (the  award  of  equity)  is  a  technical  phrafc,  which  occurs  frequently  in  ±e  fequel, 
and  is  fometimea  teadered,  hy  die  tranHator,  an  arbitratorj  alantnunt. 
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OT  of  any  of    33  feeing,  hearing,  fmelling,  or  taftingi  a  complete  fine  is  due,  all 

en«,      tj^efe  ijei[)g  je{]rable  faculties; — aiidltis;  moreover,  related  of  Onwr, 

that  he  impofed  a  quadruple  fine  for  a  fingle  blow,  in  a  cafe  where  it 

had  deprived  the  perfbn  of  rca&n,  and  of  the  power  of  Ipeech,  fight, 

and  hearing. 

Mid  for  the  If  a  perfon  tear  out  the  beard  of  anotTier,  fo  as  that  it  never  after- 

hair  of  the      wards  grows,  a  complete  fine  is  due,  becaufe  the  beauty  of  the  coun- 
.  icalp.  tenance  is  liereby  effaced ;  and  the  fame  is  likewife  diie  for  tearing  out 

the  hair  «f  the  head  (fo  as  .to  prevent  its  future  growth)  for  the  fame 
reafon.  Shafe'i  maintains,  that  for. the  hair  of  the  beard  or  head  aa 
arbitrary  fine  only  is  due,  becaufe  thofe  are  not  an  original  part  of 
man,  but  fupervement  and  excrementitious,  infomuch  that  in  many 
countries  it  is  cuftomary  to  cut  them  off  The  argument  of  our  doc- 
tors is,  that  the  beard  is  ornamental  to  the  human  countenance,  and 
ncceffary  to  its  beauty;  and  as,  by  the  deprivation  of  it,  beauty  is 
confequeatly  effaced,  a  fine  is  due  for  it,  in  the  fame  manner  as  for 
.cutting  off  the  cartilage  of  the  ear,  and  for  the  fame  reafon; — and  fo 
likewife  of  the  hair  of  the  head.  With  refpcft  to  the  beard  of  a^avf, 
it  is  recorded  from  Haneefa^  that  the  penalty  for  tearing  it  out  is  the 
full  value  of  the  fiave.  According  to  the  Zdbir  Rawdyet^  however, 
jiothing  more  is  due  than  merely  the  defetS  occafioned  in  his  value ; 
becaufe  the  ufe  of  a  flavc  is  to  work  and  perform  ferotce^  which  does 
not  require  beauty. 

(Fine  for  the         If  a  perfon  tear  out  the  whiftcrs  of  another,  fb  as  that  they  never 


x^hifi. 


afterwards  grow,  an  arbitratory  atonement  is  due.  This  is  ap- 
proved ;  becaufe,  as  the  whiflcers  are  a  dependant  of  the  beard,  the 
tearing  them  out  is  therefore  fubjeift  to  the  lame  rule  as  tearing  out  a 
fori  of  the  beard. 
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If  a  perfott  tear  out  the  hair  of  another's  eye-brows,  a  complete  vtft-invis.) 
fine  is  due ;  and  half  a  fine  for  tearing  out  the  hair  of  one  eye-brow. — 
According  to  Malik  znA  Sbafe'i  an  arbitratory  atonement  is  due  in  this 
inftance.    The.  ai-guments  have  been  recited  at  large  in  treating  of  the 
beard.. 

A  COMPEETE  fine  is  due  for  the  two  eyes,  the. two  hands,  the  A  comrfrte 

two  feet,  the  two  lips,  the  two  ears,  and  the  two  tefticles;— and  for  wifc  „  u'ir^ 

one  of  either  an  half  fine  is  due;  becaufe  the  prophet  wrote  a  letter  to  for  any  two 

Omar,   fignifying  that  "  for  the  two  eyes  a  complete  fine  ts  due,  and  an  or  Wlow^ 

**  half  fine  for  one  eye'"  and  alfo,  becaufe,  as  by  the  lofs  of  both  the  S!cbSdy*Md. 

fellow  members,  in  the  inftances  above  mentioned,  either  one  of  the  ani^i^fioe 

feculties.  is  dcftroyedr  or  beauty  is  totally  ei&ced,  a  complete  fine  is  thcmT'"'" 
confequently  due ;  and  as,  by  the  lofs  of  one  of  them,  an  half  of  the 
faculty  is  deftroyed,  or  an  half  of  the  beauty  e:ffiiced,  an  half  fiueis. 
therefore. due. 

For  the  two  breafts  ora  woman  a  complete  fine  is  due;  and  an  and  the  fame 
Ealf  fine  for  one  breaft,  for  the  reafon.  before  mentioned.-    For  the  foft^ebreafti 
two  iiipples,.  alfo,.  of  a  woman's  breads  a  complete  fine  is  due;  and  aivMMui; 
for  one  of  them  a  half  fine ; ,  becaufe  the  faculty  of  preferving  the  milk 
and  giving  fuck  is  completely  deftroyed  in  the  former  inftance;.  and  it 
ifi  alfo  deftiroyed  in  one. half  in  the  latter  inftance. 

For  the  four  eye-lids  a  complete  fine  is  due;  and  for  any  one  of  andaiftfor 
them  a  quarter  of  the  complete,  fine ;  becaufe  by  the. lofs  of  the  whole  |i«/»»^eye- 
beauty  is  completely  ef^ced, .  and  a  natural  advantage  is  alfo  loft, 
namely,  that  of  preferving  the  eyes  from  external  fubllances.  As, 
therefore,,  a  complete  fine-is  due  for  the  whole,  being  four. in  num- 
ber, a  quarter  of  a  fine  is  confequently  due  for  one,  an  half  for  two, 
and  three  quarters  for  three.; — and  it  is  the  fame  whether  the 
whole  eye-lid  be  taken  off,,  or  only  the  eye-lafli  and  edge  of 
the  lid. 

For 
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A  lenih  of  iTie  FoR  cach  of  the  fingcrB  or  toes  a  tenth  of  the  fine  is  due?  Isccaufe 
quire'ifora  the  pfophct  has  faid,  *■*■  ^encameh  muft.be  paid  far  a  finger'^''  andalfo 
m  or  ipngtr;  bccaulc,  by  the  lofs  of  all  the  fingers  or  toes,  one  of  the  feculties 
(namely,  walking  or  holding)  is  completely  dcftroyed,  for  which  a 
complete  fine  is  due;  and  as  the  fingers  (or  toes)  are  ten  each,  the 
fine  is  .therefore  divided  into  ten  equal  parts,  one  of  which  is  due  for 
cach  refpeftively.  It  is  to  be  obferved  that  iii  this  refpcd  all  the 
fingers  (and  toes)  are  alike,  the  faying  above  quoted  beiitg  unre- 
ilriiSledly  expreflcd.  Befides,  all  the  fingers  are  alike  in  their  original 
puriiofc,  in  the  fame  manner  as  the  right-hand  and  the  left. 

(the  fine  ftw  In  cvcry  finger  ^or  toe)  confiiling  cff  three  joints,  a  tlsrd  of  the 

theiueer^or    fiii^  for  the  whole  fingu*  is  due  for  each  joint ;  and  ia  every  finger  of 
toe  being  in    ^^q  joints  an  half  of  the  fine  for  the  fingrer;  fi>r  in  the  fane  manner 

proportion  to  J  o      ' 

->•—  num-     as  the  fine  for  the  two  iiands  is  divided  among  the  fingers,  ft)  Ukewlie 
is  the  fine  for  each  finder  ^vided  among  its  Joints. 


bcrO 


Mda/ivM/i-  The  fine  for  each  tooth  is  five  camels,— that  is,  a  twentieth  cf 

M  ^ixmt  .  ^^  complete  fine,  the  prof^et  having  Aus  ordained.  It  is  to  be  ob- 
ferved, moreover,  that  sU  the  terth  are  ia  this  refpedt  alike ;  becaule 
the  ordinance  here  mentioned  Is  ablblute  ;  and  all  the  teeth  are,  more- 
over, alike  in  their  original  purpofe,  in  ti)e  &me  manner  as  the  fingns 
or  toes.— This  is  where  the  deprivation  has  been  ef{e£ted  by  nafad' 
'venture  .—for,  where  it  is  mitful^  retafiation  is  doe  in  all  dioie  in- 
iVances  as  has  been  already  moitioned  in  treating  of  ofiences  aguoA 
the  perfon. 

«nii»iffine  If  a  perfon  ftrike  the  member  of  another,  fo  as  to  deftroy  the  trfe 

th^epriva-''  ofit,  the  member  itfelf  ftill  fcmainmg,  an  half  ^ne  is  doe;— (as  in 
^of  al^.  ^^  ^^^^  ^°^  inftance,  of  caiifing  a  perfon's  hand  to  wither,  or  Uind- 
■betj  ing  an  eye ;)  becaufe  the  fine  is  incurred  by  deftroying  the  ufc  of  the 

member,  as  well  as  by  «  deprivation  of  the  member  itfelf. 
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If  a  perfon  ftrike  another  on  the  loins,  fo  as  to  deftroy  his  power  tnd  a  com- 

of  fecfeting  /enKny  a  complete  fine  is  due,  this  amounting  to  a  com-  Se*deft^ 

piete  deftrudion  of  one  of  the  faculties.  of  SieS- 

tiei. 

If  a  perfon  ftrike  another  on  the  back,  foas  to  make  him  crooked,  «  of  the 

-.  .,--i  II  r    1  r       •      beautyofthfc 

rback-broken,]  a  complete  fine  is  due,  as  the  beauty  of  the.  perfon  is  perion. 
thus  completely  deftroycd.    If,  however,  the  perfon  afterwards  re- 
cover his  carnage,  fb  as  to  retain,  no  fign  of  the  injury,  nothing  what- 
ever is  incurred. 


SECTION- 

(^  Shadja,  or  Wounds  and  Cuts  from  the  Crvam  (f  the  Head 
to  the  Chin^ 

{M^lik^  maintains  that  the  dieek  bones  are  not  included  in  thefacey 
as  they  do  not  form  a  part  of  what  is  properly  termed  the  vifage*  Our 
doflors,  however,  include  them  in  the  face,  both  as  they  are  annexed 
to  it,  and  atfo  becaufe  they,  in  izBit-  conAitute  a  part  of  the  whole 
eountenaoce.) 

Of  Sh^dja  wounds  there  are  tenr  T.  I^t/d;  or  a  fcratch,  fuch  as  SbiJja 
does  not  draw  blood:  11.  D^mii;  or  a  fcratch,  fiich  as  draws  blood,  onen'*.? 
tiut  without  caufing  it  to  flow:   III.  Dameedi  or  a  fcratch,  fuch  as  fcripriou. 
caufes  the  blood  to  flow :  IV.  Bdzia ;   or  a  cut  through  the  fktn : 
v.  Motihfm/6 ;   or  a  cut  into  the  flefh :    VI.  Simbdk ;  or  a  wound 
.  jreaching  to  the  pericranium :  VII.  Miwzihd ;  or  a  wound  which  lays 
bare  the  bone;   VIII*  lUfhim&i  a  frafture  of  the  fkull:.  IX,  Moon&k^ 
Vol.  IV.  Xx  hildv 
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kUai  a  fracture  which  requires  a  part  of  the  flcull  to  be  removed: 
X.  ^mmit ;  or  a  wound  extending  to  the  membrane  which  laclofes 
the  brain. — Next  follows  Damigbiy  or  a  wound  which  penetrates  to 
the  brain;  which,  however,  is  not  included  among  the  others,  as  a 
perfon  fo  wounded  cannot  poflibly  continue  aUve. 

ReulUtionU         In  the  cafe  of  a  wound  of  ^tfeventb  defcription  \Mcejmba\  re- 

in'tl^^cafe'olf  taliation  is  due,  provided  the  wound  was  wilfully  given ;    becaufe  it 

a  cut  (wilful,  is  recorded  of  the  prophet  that  he  decreed  retaliation  for  fucha  wound; 

which  lays      and  alfo,  becaufe  it  is  here  pradicable  to  obferve  an  equality  in  the  re- 

barethebone.  taliation,  fince  it  is  poJlible  to  cut  the  offender  to  the  bone  with  a 

knife.     Retaliation  is  therefore  due  in  tbic  inftance;— but  it  is  not  to 

be  inflicted  in  any  of  the  other  cafes  above  defcribed,  as  in  thofe  there 

is  no  determinate,  limit  to  which  to  cut  with  a  knife  ;  and  befides,  in 

all  wounds  a^outf  the  feventh  defcription  the  bone  is  fraclurcd;    and 

there  is  no  retaUation  for  fractures.     In  wounds  Ihort  of  the  feyenth 

defcription  an  award  of  equity  is  due,  as  thofe  have  no  fpecific  Umit^ 

and  yet  cannot  lawfully  be  fuffercd  to  pafs  without  penalty.  n  * 

Rate  of  finei  In  the  cafe  of  8  Maivziba  wound  infllQed  by  mi/adventure,  a 

I^und^  when  twentieth  of  the  complete  fine  is  due.  For  a  H^Jhimh  wound  a  tenth 
EJ^" ''y  "'/'  of  the  complete  fine  is  due;  for  a  Mw»^ii;/.i  three  twentieths;  and 
for  an  Atmna  a  third  ; — whether  they  be  inflt^ed  wilfully  or  acciden- 
tally. (A  third  of  the  fine  is  alfo  due  for  a  Jd^hy  or  flab, — that  is,  a 
wound  penetrating  into  the  cavity  of  the  trunk,  from  the  breaft,  the 
back,  the  belly,  or  the  ribs,  or  from  the  neck  into  the  gullet  ;-.-and 
if  it  penetrate  quite  through,  from  fide  to  fide,  it  is  accounted  as  /ttw 
ftabs,  and  two  thirds  of  the  fine  are  accordingly  due  for  it;  becaufe 
the  prophet  has  faid,  *'  "Five  camels  are  due  for  a  Mawziha  wounds 
**  ten  for  a  \iK%muhy  fifteen  for  a  Moonakkila,  'and  a  third  (f  iU 
•*  compUte  fine  for  an  Amm  A  <md  a  Jaif  a  ;'"  and  alio,  becaufe  where 
the  wound  extends  quite  through^  it  ftands,  ia  cffeft,  as  two  ftabs, 

one 
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one  on  one  fide,  and  one  on  the  other;  and  as  a  third  of  the  fine 
is  due  for  each  ftab,  it  follows  that  two  thirds  are  due  in  this 
inftance.) 

The  ten  defcriptions  of  wounds  here  treated  of  are  reftrifted  folely  All  other 
to  the  ieati  ind  Jace,  as  has  been  already  mentioned.     With  refpeft  to  compen&te4 
wounds  on  the  other  parts  of  the  body,  which  are  termed  yirdhit,  and  y^A"  "' 
for  which  no  fpecific  mulfts  have  been  appointed,  they  require  an  ar-  atonement, 
bitratory  atonement,  where  the  bone  is  cither  fradured  or  laid  bare, 
provided  a  lading  fear  or  deformity  be  occafioned ;  becaufe  although 
fpecific  mul6ls  have  been  appointed  only  for  wounds  of  the  head  or 
fece,  yet  the  offences  in  queftion  cannot  lawfully  be  fuffered  to  pals 
without  penalty ;    and  alfo,  becaufe  the  particular  appointment  of  a 
mulft  is  on  account  of  the  defeft  occafioned  by  a  fear,  which  is  a  de- 
JFeft  only  where  it  occurs  upon  the  head,  or  in  the  face.    With  relped  Mode  of  de- 
to  the  arbitratory  atonement  to  be  awarded  in  this  inflance  there  is  a  fSST^e- 
difference  of  opinion.     Tahdvee  fays  that  it  is  to  be  determined  by  the  ™""* 
diiference  between  the  value  which  the  wounded  perfon  would  bear 
(fuppofing  him  to  be  a  flave)  tuitbout  the  fear,  and  that  which  he  bears 
•with  the  fear ;    and  if  the  difference  be  equal  to  a  twentieth  of  the 
former  value,  a  twentieth  of  thei  fine  mufl  be  awarded ;   if  a  tenth,  a 
tenth  of  the  fine;   and  fo  forth.     (Decrees  pafs  according  to  this.) 
KoorokheCy  <m  the  contrary,  iays  that  the  atonement  niuft  be  adjufted 
by  the  proportion  which  the  wound  in  queftion  bears  to  a  Mawziba 
wound ; — in  other  words,  if  it  amount  to  an  h^of  a  Miwziha  wound, 
the  half  of  a  Mawzibd  fine  is  due  j  if  to  a  quarter,  a  quarter  is  due ; 
and  fo  forth.     This,  however,  is  rejcfted,  as  it  is  fcarcely  poffible 
thus  to  meafure  the  wound. 


SECTION 
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SECTION. 

An  half  fine  FoR  thc  fingcrs  of  onc  hand  an  half  of  the  complete  fine  is  due ; 

iidue  fordl  tecaufe,  as  the  fine  for  each  finger  is  a  tenth,  (as  has  been  befwc 

the  BDgen  of  »  ^  f     t  t        f 

either  hajwij  mentioned,)  it  follows  that  for  five  of  them  the  fine  is  five  tenths ; 
and  alfo  becaufe,  as  for  cutting  off  j/Mhe  fingers,  onc  of  the  faculties 
being  thereby  deftroyed,  (namely,  that  of  carrying,)  a  complete  fine 
is  due,  fo  in  like  manner,  half  the  faculty  being  deftroyed  by  cutting 
off  the  fingers  of  one  hand,  an  half  fine  is  confequently  due.     If,  alfo. 


part  o?thc  the  fingers  of  one  hand  be  cut  off,  together  with  a  part  of  the  mtia- 
t^^ki-  ccarpusy  ftill  an  half  fine  only  is  due;  becaufe  the  prophet  has  faid, 
**  for  the  two  hands  a  fine  is  due,  and  half  the  fine  for  one  kandf 
and  alfo,  becaufe  the  metacarpus  is  merely  a  dependant  of  the  fingers, 
as  it  is  upoa  the  latter  folely  that  the  power  and  faculty  oi  carrying  or 
taking  hold  of  any  thing  depends. 

bat  if  a  part  If  the  hand  be  ftruck  off,  together  with  a  part  of  the  lower  arm, 
^^bc'^uSt  ^^  ^^'^  ^'^^  '^  '^^^  ^°'"  ^®  hand,  and  an-arbitratory  atonement  for  the 
off,  an  axhi-    part  of  the  arm,  according  to  Hanee/a  and  Mohammed,  and  alio  ac- 

traiory  alone*  '  o  ^ 

ment  is  alfo    Cording  to  one  opinion  of  ^iJw  Tooft^.    There  is  another  opinion  re- 
"**  corded  from  him,  that  any  thing  beyond  thc  hand  or  foot,  to  the 

ihoulder  or  the  hip,  is  merely  a  dependant ;  and  that  nothing  what* 
ever  is  incurred  for  the  leg  or  arm ;  as  the  law  has  appointed  an  half 
fine  for  a  hand,  \Yed^  which  fignifies  the  whole  limb  up  to  the 
ihoulder,  whence  nothing  more  can  legally  be  impoled.  The  argu- 
ments oiHaneefa  and  Moharmtied  upon  this  point  are  twofold. — First, 
the  hand  is  the  inftrument  of  feizing  and  carrying;  and  as  thofe  afts 
depend  upon  the  hand  and  fingers,  not  upon  the  arm,   the  latter 

therefore 
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therefore  is  not  a  dependant  of  the  former  with  refpefl  to  compenfa-  ■ 

tion.— Secondly,  the  ^fl»(/ intervenes  between  the  fingers  and  the 
arm, — whence  the  arm  cannot  be  conlidered  as  a  dependant  of  the 
fingers ;— 'neither  is  it  a  dependant  of  the  hand,  as  that  is  it^lf  a  de- 
pendant o£  the  fingers,  and  a  dependant  cannot  have  a  fecondary 
dependant. 

If  a  hand  be  flrruck  off  having  only  one  finger,  a  tenth  of  the  fine  f©,  a  defec- 
isdue;  or,  if  it  have  two  fingers,  a  fifth ;  and  lb  forth;  and  nothing  jJJJ^^'du^in 
whatever  is  due  for  the  metacarpus  in  either  cafe* ;  becaufe  the  fingers  |)n>poiti(m  to 
are  the  original,  and  the  metacarpus  the  dependant,  not  only  in  rca-  '  *    ^  ' 
lity,  but  alio  in  the  eye  of  the  i,aw  ;— in  reality^  as  the  power  of 
feizing  and  carrying  depends  upon  the  fingers ;  and  alio  in  the  eye  of 
the  LAW,  becaufe  that  has  appointed  a  fine  for  ^e^ngers,  net  for  the 
me/acarpa/  part  of  the  hand. 

For  a  redundant  finger  (thatis,  ^Jixth)  an'awardofequityisdue,  Anawardof 

out  of  refpe^  to  man  ;  for  that  alio  is  a  part  of  the  perfon,  although  ^"j'^re'Sil'" 

\\  be  neither  ufefiil  nor  ornamental.    The  fame  rule  alfo  obtains  with  d^t  finger; 
relpe£t  to  a  redundant  tooth ;  and  for  the  fame  reafon. 

,     An  award  of  equity  is  due  for  the  eye,  the  yard,  or  the  tongue  Md  alfo  for 
of  an  infant  fo  young  as  that  the  perfeftnefs  of  thefe  members  in  him  or  tongue  of 
cannot  be  afcertained.    Shafei  maintains  that  a  complete  fine  is  due  *"  "**'"• 
for  thofe,  in  the  fame  manner  as  for  the  cartilage  of  the  nofe  of  an 
infent,  or  the  ear,  the  perfeAnefs  of  them  being  the  molt  probable 
cdnclufion.    The  argument  of  our  doctors  is,  that  the  chief  end  of 
tbe'orgaus  in  queftion  is  the  ufe  of  them;  and  therefore,  where  their 
ufefulnefs  cannot  be  afcertained,  the  fine  for  them  is  not  due,  becaufe 
of  a  doul*.     Belides,  mere  probability  is  not  a  fufficient  ground  on 

*  Ad  objc^on  bj  Mahasmi^xi  here  omitted,  as  being  uttetljr  frivolous  and  nugatory. 

8  which 
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which  to  advance  a  claim.  It  is  otherwife  with  refpeO:  to  the  carti- 
laginous part  of  a  nofe  or  an  ear;  for  the  chief  end  of  that  is  beauty, 
which  by  the  deprivation  of  it  is  completely  deftroyed.  It  is  to  be  ob- 
ferved  that  the  perfe£tnefs  of  the  tongue  is  known  from  fpeaking,  that 
of  the  yard  by  the  proper  ejection  of  urine,  and  that  of  the  eye  from 
fuch  figns  as  ferve  to  manlfeft  that  the  child  fees  objeAs  with  it.  As 
foon,'  therefore,  as  from  thefe  tokens  the  perfeflnefs  of  the  organs  in 
.  quetiioft  is  afcertained,  the  iame  rules  obtain  with  refped  to  them  as 
in  the  cafe  of  adults. 

Retaliation  If  a  man,   either  wilfully  or  by  mifadventure,  give  another  a 

fliftedforany  wound  upon  the  head,  and  he  be  in  confequence  deprived  of  his  rea- 
Se'i^d^  fon,  or  lofe  the  whole  of  his  hair,  retaliation  is  not  due  upon  the 
aniiideter.  ftrikcr I— DOt  in  the  Cafe  of  mifadventure,  evidently;  nor  in* the  cafe 
turej  of  a  w/^/ wound,  becaufe  equality,  in  a  cafe  of  this  nature,  caonot 

be  obferved  in  the  infliction  of  the  retaliation.  A  complete  line  is 
therefore  due  in  cither  inAance,  and  the  mul£t  for  the  wound  is 
therein  included:— in  the  inftance  of  lofs  of  reafon, — becaufe,  as  all 
the  faculties  of  the  body  are  thereby  rendered  null,  the  cafe  is  there- 
fore, in  efFeft,  the  fame  as  where  a  perfon  gives  another  a  wound 
upon  the  head,  and  the  wounded  perfon  dies, — in  which  inftance  the 
mulft  for  the  cut  is  included  in  the  fine, — and  fo  here  likewife;— 
and  in  the  inftance  of  the  lofs  of  the  hair, — becaufe  the  mulft 
for  a  wound  upon  the  head  is  due  folely  on  account  of  its  oc- 
cafioning  a  defeat,  by  the  deftruftion  of  a  part  of  the  hair,  (info- 
much  that  if  the  hair  grow  again,  as  it  was  before,  the  muldl  is  re- 
mitted ;)  and  as  the  complete  fine  is  here  due  in  confequence  of  the 
lofs  of  a// the  hair,  the  mul£l  due  for  the  wound  is  therein  included, 
as  being  the  leaft  of  the  two.  The  muld  is  therefore  included  in  the 
complete  fine  due  on  account  of  the  hair,  which  is  the  greateft  of  the 
two ;  for  it  is  a  rule  that  where  an  offence  is  committed  upon  any  one 
member,  and  two  injuries  are  thereby  fuftained,  and  the  mul£t  for  the 
one  injury  is  greater  than  for  the  other,  the  fmaller  is  included  in  the 
■  greater;— as  where,  for  inftance,  a  perfon  cuts  off  the  finger  of 
5  another, 
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another,    and  the  whole  hand  is  thereby  rendered  powerlefs ;    in 

which  cafe  a  fine  for  the  hand  is  due,   including  the  fiiie  for  the 
finger.  ,    , 

If  a  perfon  wound  another  upon  the  head,  and  thereby  deprive  butthemuia 
him  of  fpeech,  fight,  or  hearing,  in  this  cafe  the  mulft  for  the  wound  is  due,  over 
is  due,    together  with  the  complete  fine.      The  reafon  of  this  is,  li/^'^ij* 
that  each  of  thofc  privations  is  a  feparate  offeftce;  and  as  the  ad-  whcicanyof 
vantage  of  each   refpedtive  organ  is  reftrifted  to  that  organ,    each  faculties  we 
is,  therefore,  like  a  feparate  member,  fuch  as  the  hand  and  foot; —  ^^^bm 
It  is  otherwife  with  the  reafoning  faculty,  that  extending  to  and  af- 
fefting  all  the  organs,  as  has  been  already  explained.     Aboo  Yoofqf 
maintains  that  the  inula  for  the  wound  is  included  in  the  fine,  in 
the  cafe  of  a  privation  of  hearing  or  fpeech,   but  not  oi  fight ;  be- 
cayfe,   as  the  power  of  hearing  or  fpeaking  is,   Hke  the  reafon,   a 
matter  of  a  conceal«J  nature,  it  is  therefore  fubjcft  to  the  fame  rule ; 
whereas  the' power  of  feeing,  on  the  contrary,  is  evident,  and  not  of 
a  concealed  nature,  and  therefore  bears  no  atialogy  to  reafon  in  this 
particxilar.     The  former  opinion  is  approved. 

It  is  recorded,  in  the  Jama  Sagheer,  as  an  opinion  of  Haneefa,  Cafeof  abtow 
that  if  a  man  wilfully  wound  another  upon  the  head,  and  thereby  ^aiUming' 
put  out  both  his  eyes,  retaliation' is  not  to  be  inflidled ;  and  law-  flght"** 
yers  have,   moreover,    delivered  it  as  his  opinion,   that  in  this  in- 
ftance  a  fine  is  due  for  the  eyes,  and  alfo  the  mxXQ.  for  the  wound. 
The  two  difciples,  on  the  contrary,  hold  that  retaliation  is  due  for 
the  wouiid,   and  a  fine  for  the  eyes ;   for  as  the  a£l  took  place 
upon  two  different  parts  or  fubjcdts,   it  therefore  amounts  to  two 
feparate  offences;    nor  does  the  apprehenfion  of  mifadventure  with 
refpeO:  to  the  tyes  occafion  a  remiflion  of  retaliation  for  the  wound ; 
in  the  &me  manner  as  where  a  perfon  wilfully  fhoots  an  arrow  at 
another,'  which  pafling  through  him  hits  a  fecond  perfon,  and  they 

both 
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both  die  ;  -  in  which  cafe  rdlaliatiou  is  due  £ar  the  firft,  and  a  iia&for 
the  fecond.  The  argamerits  in  Support  of  the  doflrine  iX  Hatierfii 
upon  this  fubjeft  are  twofold.— First,  the  wound  has  conamuaicifted 
an  additional  confequence.  Now  the  penalty  to  be  infli&ed  for  any 
thing  mud  be  the  fame  as  the  thing  itfelf :  but  that  is  here  bnpoflihlcr 
it  not  being  in  the  power  of  men  to  inflict  a  wound  upon  the-bead-iti 
fuch  a  way  as  to  be  attc'iided  with  the  fame  precife  effe'S  as  the  wound 
in  the  prefent  inftance.  A  fine  is  therefore  due  for  both  injuries  re- 
fpedlively. — Secondly,  the  aft  is  undoubtedly  one;  and  tUeful^nfts. 
of  it  are  alfo  one,  in  one  ftiape,  asjieing  conjunct.  The  appf  ehenCioa 
of  mifad venture,  therefore,  with  refpe6l  to  the  eyes.  In  the  f^co^i 
inftance,  is  extended  alfo  to  theory?  inftance,— that  isj.tathp  wojuod; 
and  coufequently  occafions  a  remiffion  of  retahation  with  f  eip<^^  ta 
that  likewife.  It  is  otherwifc  in  the  cafe  of  fliooting  aA.ajrrowi.ipr 
there  the  wound  [received  by  the  firft  perfon]  cannot  with  prqiiriet/ 
be  laid  to  have  communicated  an  adJitiondl  confequence*'^  aod  th^  ijjlj- 
jeds  are,  moreover*  totally  diftinft  and  feparate.  It  is  alfo  other;wife 
.where  a  perfon  cuts  off  the  Hnger  c^  another,  and  the  knife  llijps,  s^ 
hitting  another  finger,  cuts  off  that  likewife ;  for  ia  this  cafe  rela- 
tion is  due  for  the  firft  finger^  and  a  fine  for  the  fecQnd;^  as  tjhf^^^^ft 
two  (JifFcr^nt  fubjefts.  ,     .   .^.   :  .,  ./, 

If  tiDcmbM-  If  a  perfon  ftrike  ofTthc  upper  Joint  of  another's  finger,  apJJiir 
^coceofa  rcft  of  thc  finger,  or  the  hand  itfelf,  wither  in  confequence,  retail^ 
/wTWinjuiy,  jj^jj^  j^g  not.due,  aor  any  thing  except  the  fine  for  the  joint,.  aftd,aiLar- 
notincuxied,  bitratory  atonement  for  the  remainder.  In  the  lame  manncfj^a: 
perfon  break  off  a  p^  of  another's  tooth,  and  the  reft:  of  the-  tqpth 

*  Tlte  tenn  byi^bch  this  »  exprefled  in  Ae  original  [Sirrajal']  will  aotbear  a  litoal 
tranflation.— In  its  primitive  fenfe  it  figniiles  to  pafs  or  penetrate,  and  alfo  to  ammmiictti^. 
(as  a  contagion  or  pettilence. )  This  expofition  will  fufficc  to  explain  the  meaning  of  die 
[Arare.-^Whefe  it  occurs  wi^  >  relation  to  Bfe  the  trinfliUer  vx^otaAf  rendtra  it «  pm« 

•   ■         tUftt 
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turn  black/  retaliation  is  not  <}ue,  but  he  liiuft  pay  the  fine  for  the 
tooth.  If,  alfoj  in  eithef  of  ihble  cafes,  the  injured  perfon  require 
•  retalitition,  offei-iug  to  be  fatisfiedwith  ftrikihg  offthe'correfpondent 
■  upper  joint"  df  the  offender's  finger,  Ordpart  of  his  tooth,'  and  to  re-  ^  .^ 
"  mjt  the  remainder,  it  is  hot  permitted,  thofe  afts  not  being  proper 
.'futgeflts  of  retaliation. 

■    If  a'man  ftrikeoffthe  fuiger  oFariother,  and  the  next  finger  b?-  c«ftof« 
'come  powertefs  in  confequence,' retaliation. is  not  tobe  inflidted  for  Mem^M-" 
'Cither,  according,  to  Hmeefa.     Mohammed  zni  Zifer^  on  the  con-   ^""j-"^ ''* 
'ti^ry,\ maintain  that  retaUation.is  due  for  the  firll  finger,' and  a  fine  other, 
for  the  fccond. .    The  arguments  on  both'fides  have  been  already  re-    , 
Cited.    ./Ai5;VKWfti/a  reports,  ixoro.  Mohammed,  that  if  a  peribn  give 
'another  a  wouhd  upon  theTiead,  and  deprive  him  of  fight  .in  confe- 
quence, retaliatiwi  is  to  be  inflicted  for  both  the  wound  and  the  eye- 
tight, — the  ofiTehder,  where  his  offence  communicates  an  additional 
confequence,  being  accounted  a  perpetrator  with  refpe£t  alfb  to  the    - 
fecondary  or  occafional  effed:  thus, produced;— in  the  fame  manner  as 
•where  a  wound  is  attended  with  lofs  of  life;   in  which  cafe  the 
woutider,  being  accounted  a  mufderef,  is  liable  to  retaliation.     la' 
•the  cafe  in  queftion,  therefore,  as  the  wound  in  the  head  is  attended  ,    , 
Vkh  lofs  of  fight,  the  woundcr  is  accounted  the  perpetrator,  or  im- 
mediate occafion  of  fuch  privation;  and  as  fight  is  a' fubjeft  of  retalia- 
tion, retaliation  by  a  deprival  of  fight  muft  therefore  be  inflifted.     It 
is  otherwiip  where  a  person  flrikes  off  another's  finger,  and  the  next 
fiager  becotnes  powerlels  in  confequence ;-  fora  paralytfC;afFe6tion  can- 
not occafion  retaliation.    From  this  repprt  of  Iht  Simm^  it  appears 
that,  zccord^n^  to  Mohammed,  if  a  wound  -extend,  in  its  effects,  to 
any  thing  for.  which  retaliation  is  pra^icable;*  it  mufl  be  inflided,  in 
the  fame  manner  as  where  a  wound,  unrightfully  infliiSed,  is  at- 
tended with  lofs  of  life.    The  reafon  for  the  more  commonly  received 
opinion  above  f(;f  forth,  (^)ifi^. rf^t^lif Cipt^  is, not  iafiidtcd  for  the  eye- 
iight,  when  occafioned  by  a  wound  on  the  head,)  is  that  the  lofs  of 
-'  "Vol.  IV.  V  y  fight. 
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way;  in  other -words,  the  aft,  ia.the  ^^  wfe»I>fc»  pjfocfpded.^ow 
the  oSendec,,  and  .then  occafionf  4  *^  ^9^  ^.  A^<  In  ^h^  cj^, 
moreover,  of  wounds  coauQuiucating  an  ;idditiqqal;fajtfjey^,j;c  JB^^fwle 
that,  if  the  legal  cSc^*  of  the  firft  injury  ^il}  t^nnain^  ;the,{i^caKi4tlft'* 
jury  is  regarded  merely  as-  bemg  ecci^onah,  wh^rca^.if,  09  ^,q)^-> 
trary,  no  legal  effect  remain,  it  is  conlidered  as  an  immediate  conle- 
guence  of  the  offender's  ad.  As,  therefore^  in  the  pj^^  ip  .qi^c^qp, 
the  legal  efFe^  of  the  wound  AiU  remaiixs,  it  [the  wpu^dj  i^  pwf^" 
quently  regarded  as  the  intermediate  caufe  of  the  Ipfs  of  th?  ^y^-f^ll^\t 
in  the  lame  manner  as  the  digging  of  a  well  in  the. highway  is  the  in- 
termediate caufe  of  homicide  ;-^and  retaliation  is  not  ii^i£tcd  in,,  the 
"ifaftahCe  of  an  mtermecjiate  caufe.  It  is  otherwife  whe;e  a,'wounjd  is^ 
attended  wifh  the  lots  of  life,  for  as,  in  ,that  cafe,  the  legal  cfr 
"fVft  of  (He  firft  injury  no  longer  remains,  the  Tecoqd  -  inji^ry  U 
therefore  cbnfidercd  as  an  immediate  ponfequence  of  the  ,bffepdcr*s 
aft.    ^  ,         .  •      ■■     ■  .      .^.--.^  -n  <yj 

■    :':■■'    ,-  •y:-(r.~,i  Uih  TOOT 

RetaTrntioii  ii  Ip  part  rf  a  tootb  be  broken  off,  and  the  temainder,  aftf  ryf ardf]§lt- 

X'reihein-  o^^>  retaliation  is  not  due;— and.in  the  fa^e; -poaniKr,  i*" ?i Hff fo^Mfr 

ilSii^eTMr  '^n***^  ^"^0  wounds  upon  the  head,  and, the  two.-.WHJ^.j^ft^ijw^u}*' 

additional  become £inc,  retaliattoa  isnotdue,    Mb Simm^f  hai^a. %hMk:is^^i/^ 

and    nncz<        .,,■    n  ■  •  >    ■         

peflcddefca,  mbpth  mftanees.  ..,  ,  -,     \rjy.rj'y 

Cafeiofin-  jp  a  perfon  ftrikc  out  another's  tooth,  and  a  fecond  tooth  grow 

iiurvtntlie  ^  *'. 


jury  to  the 


inks'pkice,  the  fine  forthe-  firft  tooth  is  remitted,  according  to^J^a- 
'Wefoi  for herethe ofience  in  effeft no  longer  remainsj'afi  thift  ufc  and^ 
oroament  both  continue;  and  the  cafe  is  therefore  the  fail]e  as  ifho- 
Jthing^hatevcr-had-bcen  deftroyed, — this  being  an^dogous'towhcFe  a 


*  McaflM^,  ibe-BabHI^  «f-d>e«atndcr  nt,fiiie  or  retiiiatiiiib    ~ 

^  pprfon 
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pnJbA <teB»«««*l tJjA'tiSofh rf aflf  irifenf ^  >*IiicR  gpofl's  again,  in  which 
iNftuiM  fN»  ^  whatever  Is  iftcaiVeA 

'  It  a  perfoh  ftrifce  oat  another's  tooth,  and  th'is  perfofi  keep  the 
tttbtli' ift  its- f>hcd  until'the  gom  grow  round  it,  and  it  remain,  after 
afl,'  unlike  to  the  reft  in  point  of  ufefuhiefs  or  beauty,  a  fine' for  the^ 
tooth  is  due  from  the  ftrikcr,  the  growing  of  the  gum  round  it 
ndfe'Bcift^  regarded,  finoe  it  is  hr>poffiWe  that  the  veflcU  and  nerve 
of ■  the  tiraih  fhould  be  contiofted  with  it  in  the  fame  manner 
8^  bcfbrft.  ; 

""if  a'jierlbn  ftrike  out  anotlier*s  tooth,  and  this  pcrfbh  draw,  a 

tooth  of  the  ftriker,  irt  retatation,  and  afterwards  obtain,  by  grovvth, 

ai  hcw'HdotTi,  he  in  thatcafe  owes  the  ftriker  five  hundred- /A'jrffli^  a*  it 

theij^  becomes  evident  that  h*  executed-  the  retaliation  uiijuftly,  iince; 

it  IS  the  de^ru^ioTt  of  tht  root  [the  rf novating  power]  whichj  in  the 

cafe  of  a  tooth,  gives  caufe  for  retaliation ;  but  here  it'  appears  that  the" 

root  ftill  remains,  for  if  it  did  not,  the  tooth  could  not  poffibly  grow 

tf^ni  ''Ihthecafcift  qUeftion,  therefore,  the  offence  no  longer' re-  '  , '  ', 

iftaa^i'  biifcik  itctterly  done  away. — ^t  ife  for  the  rcafon  here  alleged     ■ 

^idfV'ih'eJtectithig  rttaliatioh  for  a  tooth,  a  delay  is  obfcrvcd  of  one 

^(rir,*aecOrdhig  fb  all  our  doaors.)'^Ret:diation,  however*  canndtte 

executed  upon  the  unjuft  esaftbr  of  it  in  rrturn,  becaufe  of  a  doubt; 

and  confequontly  a  pecuniary  recompence  is  due  from  him. 

.  \l[F^.a  {tpr^^ike  another  vpon  fhe  mMth;  fe  as  to  loofen  his  if  they  be 
t^eth,  9  4efey  (tf  a  year  rauft  be  oWerved^  (as  mentioned  above,)  m  Mw!^&f 
oj^fFto  afc^rta^  the  piftft.  lf#  therefore*  theiE&wr  appoint  a  year*s  ^^^ 
d^^y^iVu)  th^|telibik  who  wasilnjok  appear  before  him  without  his  gnnted  be> 
teeth,  previous  to  the  expiration  of  the  year,  and  the  plaintiff  and  de-  jSdgmen^ 
fendarit  difagree, — the  former  aflerting  that  his  teeth  fell  out  in  cohfe- 
qucnco  of  theiitowAe  hadwo«iv«Ni*t«  Kitil-ffhc  ddftiidant,]  and  the 

i, ..  Y  ,y  2  latter 
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tattcf  adirmui^.that  they  fellotitin  ppnfequehcc  of  a  foUeqiimt  Uov 
veoeivtfdfrom  another, — the  aflertnoa  of  the  plaintiff,  'Upoa  Oath,  m^ 
be  credited,  in  order  that  the  advantage  of  fixing  a  'term  of  deby 
hiay  be  maintained.  ■  It  is  otherwife  where  the  parties  .differ-  aftef  the 
expiration  of  the  year;  for  in  that  c^fe  the  oath  of  the  ilrikermuft  b6- 
credited.  .,.•., 

which,  at  the       ■  Jp^  i,,  the  above  cafe,  the  year  of  delay  appoiHtcd  hyth^-J^Sief 
that  tenn,      expire,  and  the  teeth  do  not  fallout,  nothing  whatever 'is  due  ftom 
«a)r<iingto    *^^  ftrikcr.    If,  on  the  other  hand,  the  teeth  turn  black,  or  decay, 
the  event.       J^  f^^^g  f^j.  (henl  is  due,— from  the  ^kilas  in  a  cafe  of  mlfadventure,  or 
from  the  ftrikcr  in  a  iviiful  cafe : — but  retaliation  is  not  due,  as  equa- 
lity cannot  poffibly  be  obferved  in  the  infii^lion  of  it,  fince  it  is  nbt  ih 
the  power  of  man  to  hit  the  teeth  of  the'  ftriker  fo  as  to  produce  the 
6me  preeifeefFed  upon  them; — and  for  the  famerea'fon,  if  aperfon 
break  off  part  of  another's  tooth,  and  the  reft  of  the  tOoth  tuntfefeek^ 
retaliation  is  not  to  be  inflicted.         ■     ■  -;,''■    ■  ■•      '^■ 

There  it  no  jp  ^  perfon  ffive  another  a  cut  ufton  the  head,  arid  ttte  dut  ^eal, 

fine  for  a  cat  *  °  ^  •«.)■•• 

on  the  head     and  the  haif  grow  upon  the  place,  fo  that  no  mark  of  it  remains,  the 
ward!  heab    ^'^^  '^  remitted,  according  to  Haneefa^  as  the  defe<5  which  would  have 
la^lti"'  ^^^fio°«*  f^<=  *i"^  "°  longer  exifts.     Jhoo  Toofdf  ho^s'  'thi^t-  the 
ftriker  ftill  owes  a  fine  for  the  pain  of  the  wound ;  becaufe,' '  notwith- 
ftanding  the  mark  of  the  injury  be  effaced,  yet  the  pain  has  been  faf- 
tained,  and  that  requires  a  recompence.    Mobammed,  on  thtf  other 
hand,  maintains  that  the  ftriker  is  liable  merely  for  the  expence  of  the 
furgeon ;  for  as  the  wounded  perfon  has  been  fubjefted^  by  the  a3  of 
the  ftriker,  only  to  the  hire  of  the  fufgeon,  and  the  price  of  his  re- 
medies, the  cafe  is  therefore  the  fame  as  if  the  offender  hftd  taken  "ilhd 
deftroyed  fb  much  of  the  wounded  perfon's  property.    Hatmfn  j&ys 
that  the  award  for  the  paUi,  as  mentioned  above, 'can  only- be' detfer^ 
mined  liy  confiderin^  for'  how  much  a  pcrlbn!  might  urtlertake  tcrheai' 
"'       ■■      ■  .   -       ■  ■  ■    ■■  '  fuch^ 
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Mua:(k^««of  jKiin».rHpp^g,ijt:>  poifibj^vtM  la  ntgtn  woto  hirdd- 
jbloly  for  the  purpdfe  of  bearing  paiii,  Thfe  award»  therefore,  fof  the 
pain  is  oppofed  to  the  trouble  fuftained  in  bearing  it.  -  Now  trouble  is 
not  valuablebut.undera  contradof  hire^  either  valid  or  invalid;  and 
as  no.fuch  contra^  exifts  on  this,  part  pf  the  offender,  it  follows  tliat 
no  value  can  be  fet  upon  the  trouble  of  the  wounded  perfon  in  bearing 
the  pain  occafioned  by  the  offence;  and  confcquently,  that  the  of- 
fendjtrpwqs  nothing  on  that  account; — ^in  the  fame  manner  as  where 
arpfxfwi  ftrikes.,.  another  a  blow  with  his  fiil,  and  puts  him  in  p^n ; 
iii.^ylfich  cafe  nothing  whatever  is  due ;  and  fo  here  likewifc.-  With  • 
refpcft,  moreover,  to  the  fee  of  the  furgeon,  the  wounded  p?rfon 
has  paid  it  at  his  own  difcretion,  and  therefore  the  offender  is  not  liable 
fe^-'i^.  ;■■■'  '.;.  .    ■■_  . 

^„,[I?j  3  .pcrfo^i,  give  another  one  hundred  ftripes  (for- inflanc^),_aod  aorfmjMftx  ■ 
th6r*^yifiVi^<b^m,  and  the  perfon  fo  cut  recover,  iji  tiiiscafea,6pi!e;i9  JriionSv- ^ 
due  for  the  ftripes,  provided  they  leave  a  .tuark;  but  if  tliey  4<!,not .  "K  "»''=*• 
Igaveamark,  the  fine  is  remitted,    ^oo  Jo^/^  maintains  that  a  fine 
isdu(efp(  thfi  pain  inflifted.     MohammeJy  op  the  other  band,  ajlcges 
triAt  trie,  offeiider  rnuft  pay  the  expence  of  a  furgeon.     The  fine  for  *    ^ 

il/ip«  iis  to  be . determined  by  obfervlng.the  proportion  which  the 
5yQundS|,they.,Qcc^aGon,bear.to  thofe  for  which  a  fine  is  appointed, — 
If,.,  therefore,,  they  be  in  the.  degree  of  one  half,  an  half  of  the 
appointed  fine  for  a  wound  is  due ;  if,  of  one  third,  a  third  of  the  fine 
is-  due ;  and  fo  forth. 

i'.  -Ip  9.  perfon  ftrike  off  the  hand  of  another  by  mifadventurc,  and  a  perfon 
th^n,  before  he  has  recovered,  flay  him  by  mifadventure,  he  owes  a  ^lhe?b"'''tf. 
?ftfppkfi?  fin^i  a*wi  tt*e  fine  for  the  hand  is  remitted ;  becaufc  both  of-  adwniart,    ■ 
fe^esiare  ,of  oi}d,fpecies  or,  defcriptioii,   namely,  bji  mt/acheniure;  maimid him,  . 
a»d  t}ic  aw^rd.  for  both  \s  th?  fame,  gamely,, .  a,  fin? :   ?fid  as ,  the  con*-,  o'^"^"''^ 
ijder^tion.  fiir  thf  ■perion  is  alio  a  copfidera^on  for  ail  its  j»rts,  it 
follows  that  the  fine  for  the  member  is  included  in  the  fine  for  the 

whole 


,y  Google 


3i» 


\ihtA6.sa9at  whtsitt  tint  ca&'  h  ttie  fiOW  its  if  He  Nf  Ibio-  hiiM 
at  thfr  firft. 


Ycry. 


Reniuuioo'u    .    If  i  pcrfon  [wilfttlly]  woond'  an&ther,  retaiiatiDn  muft  not  fct  in- 

Kwoand,   fHfted' Until  thc  wounded  perfoir  ftafl  htff6  rtcovcred-;   betaufc  tht- 

ISbSJS-  propliet  has  f^d,-  "  In  the  cafe  fwouH^  a  ^fay  mifiM  ^bfervedfot 

"  "  reco-      *•  ont  year  r"  and  alio,  betaufc  regard  is  paid'  to  the  uHimatff  cwfe^ 

y'8WT«  of  a  vi^ound,  as  thcawafdfor  itis  at  prefentuntnown,  fiuceit 

isr'poffible  that  it  may  prove  fatal,  and  con&quentty.that  the  afll  may 

prove  to  be  murder.     The  award,  tdierefore,  for  a  wound  is^  not  fixed 

until  it  be  healed. 

TbttfiMfoi       .   Ik  all  wilful  oiFences,  where  retaliation  is  remitted  .bec!au&<^.a 

ft^S.  wi    doubt,  a  fine  is  due  from  the  property  of  the  offender  \  aod  aJloJWv 

^^d^JJJJ'  ■  potions  for  offence,  alfo,  fall  upon  the  property  of  the  offender  ;~'fbB 

mi»,tftjbedtf«  the  prophet  has  faicj»  **  Tbe  Akil as  are  npt  to-pay  ti>eJivefoi*.  a.^wi^iH, 

S»c3faider.    V  ofi^ce\  nor  thefne  of  ajlavey  nar  a  compofitianjaf  effincci mtr  0:^mi 

**  incurred  iy  cKknowUdgment,  nor  aity  thing  Jhcrt. ^  the  fisw^fikt,.  <* 

**  M«wEiHA  wo»»rf." — It  is  to  be  obfervcd,  however,  ttiBtiJA  tfe^s 

firft  of  the  above  cafes  (where  retaEaticfli  is-remitt?(i,  befejtffeirt?^;^ 

doubt)  the  Hne  13  payaJjIe  in  three  year*;  for  as  the  off^iipe,  j^nv  tH>? 

inflance,  is  analogous  to  manfUughter  or  homicide  by  'ftiUadvcnture^ 

becaufc  of  the  doubt,  the  fame  delay  is  therefore  gmntcd  kj  ithft  pigri-- 

ment  of  the  fine.     In  the  cafe  rfcottipofition,  on  the  cantrary,iitiff 

due  upon  the  infbnt,  being  rendered  obligatory  by  a  particuIa]*>eoQM 

trad,  in  the  fame  manner  as  the  price  of  the  goods  tn  xcoritlu£)j  of 

laic.  .T..  ;ro-iT 

:    .  ■  -.       .    'i-vMr 

A  f«J«r  If  a  father  wilfully  murder  his  fon>  a  6ne  is  due  froni.bti'pEOfi 

Sllfci'inlon  pcrty,  payable  in  three  years.    Shafe'i  maifltains  that  it  ,ift  payafto 
iS^wy^  upon  ..the  inftant.     The  argumcut  of  our  doflors  is,,  thfft  ja  afi  cafes- 
of  offence  the  law  has  granted  a  delay /^  the  payipeot. ■of  thti.&w; 
and  the  precepts  of  the  law  arc  not  to  he  fet  a6de,  cfpecially  to  coun- 
tenance 
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Thk  fine  for  any  offence  tftabUfted -updn  the  ackno\vIc<!gmcnt  AfiMiacur., 
of  the  offender,  is  due  from  his  property,  his  acknowledgment  not  "ueow^ofSr 
being  regarded  with  refpeft  to  his  ^i//ax ;   becauft  of  the  faying  of  ^'^'^^\ii 
the  prophet  before  quoted,  and  alTo  becauie  the  eife£l  of  an  acknow-  pdd  by  the 
tedgmcnt   cannot    extend  beyond  the  acknowledger  himfelf,    (he  w^" 
having  no  authority  over  others,)  and  therefore  does  not  aflfeft  his 

Wilful  murder  committed  by  an  infant,  a  lunatic,  or  a  perfon  wilfiil  nur- 
octafionally  infane,  \Matoo&^'\  being  the  fame  as  homicide  by  mAad-  ^^'^^2, 
venture,  the  fine  for  it  is  due  from  thc^-fz/aj,  and  fo  likewife  every  natio,  «- 
other  finb  incurred  by  iuch  perfons.  to  the  amount  (rf"  five  hundred'  J^ttfe%** 
i&*ffw _a»id^ Upwards.    Sbqfe'i  lays  that  wilful  murder  by  thofe  perfohs^  *etri|«rt«.- 
oMtjM  UflEder  the  conAru£Uon  of  wilfuiy  inibmuch  that  the  fine  for  it        "  ' 
^B  dud,  frcaja  the  property  of  the  perpetrator ;  becaufe  the  a6t  v 
fid  ?uftdoUbtietHy,  as  the  term  wilful  applies  to  any  thing  done 
Jcntito»  attd  with defigrt ;  aad  retaliation  is  remitted. in  this  ; 
&kly  tccaufe  perfons  of  the  above  defcription  are  not  UabU 
eOfpdi^  ittftifiipn,— which  argument,  however,  does  not  : 
tljen-jpn^icrty,  whence  it  is  that  expiation  is  required,  of  them.     The 
arguments  of  our  doctors  upon  this  point  are  twofold. — rFiasT,  it  is 
recorded  of  jilte  that  he  once  decreed  the  fine  incurred  by  a  lunatic  to 
bc.paid  by  his>^;fj/(U.-7-SBC0NDLT,  an  infant  or.  lunatic  is  an  objeft 
of  conipaflion ;   and  as  an  adult^  or  a  fane  perfon,  is  entitled  to.  an 
alleviation,  infomuch  that  his  fine  is  paid  by  his  Akilas,  it  follows 
thatithofe  are  likewifc  entitled  to  an  alleviation  &  fortiori.    With  re- 
refpeft,  moreover,  to  what  ^'Aa/fif  fays,  that  **  thar  a(!!l  is  wUfulj'* 
It'is  not  admitted;  for  will  depends  upon  knowledge;  and  knowledge 
depends  upon  reafon}  which  in  a  lunatic  is  altogether  wanting,  and 
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1  Mtjap  infanldfi  jefi^iv^/.  /I^thftr.  are  they  (aft.iie  ail<i9is).iiBqtiindt<> 
f  lii^leyfifltiott't!  becoM&rtbat  HpcrforvoM  to  cover  a  crime;,  aadin 
-  tho  prpfent:inft»nc«  tb^e  is  no  crime  to  be  covered,  as  they  are  hdd 
4  iucs^bie-ofcaminittuig  acrixno.  ■  ■,.   .  '  .■■" 


SECTION. 
.X)f  Embirvos- M  /ifitf  WpjaB. 


,  A  pel*)*  If  a  ttian  ftiike  a  pregnant  woman  upon  tbe belly,  fb . as  to  ^aufe W 

wv^'faM    ^9  miscarry  of  cither  a  male  or  female  foetus,  begotten  free,  "a  Gioori' 
to  ocufim     being  a  twentieth  of  the  complete  fine  for  a  man,  n'amelyV  fi^e  Hundred 

her  mifcar-  '     j  i    .    ;     ,".,'■  -  , ,  -      -,■        ■  ".  •  .  -  i  ■•  ^  i'''.1>  ■  '^V 

riage  (of  «     dimr,  13  duc,  upon  a  favourable  conuruction.   Analogy  would  fuggcit 

ftKulr«c!^  that  nothing  whatever'  is  <Jue  from  the  ftriker  in  this  iri'ftance ;  bccaj3e 

atweniirthof  (^jg  livinc;  exlftencc  of  a  foetus  is  not  a  matter  of  certaintjj-i  and  njcre 

fine  [a  Gttr-  probabiUt j  is  not  an  admiflible  ground  of  claim. .  The  reafoUr.howcvw', 

'^"'^  "for  a  more  favourable  conftruftioii  of  the  law  in  this  particuW' is, 

that. the  prophet  has  faid,  **  jf  Ghorra  is  due  for  q  fcetus  y*  hnhf 

•  a  Ghorrd  is  underftood  a  male  or  female  Have,  of.  the  value  of  five 

■  hundred  dirm,  '      "         , 

•fwhidihii  tsKjiikilas  of  the  ffriker,  in  the  above  inftance,  are  to  pay  their 

pay'thrir"'    P^''^  ^^  ^^^  ^"^  \}^^  G/jorra]  according  to  oui;  dodors.     Malik  jcmi- 
I*"'  tains  that  it'  is  folely  due  from  the  property  of  the  ftriker ;  tecVufe  it 

*  This  it  a  technical  term,  cxpreffive  of  a  fine  of  .five  hundred  </fVnu,— derircd  (too) 
■''llMS'p^jAiim'^'axrSif^^veAmJrdSufio^  iilfaht  male  or  female  flare  of  dut  value.  , 
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b  pvd  in  oompenlalton  for  ftf  art  of  the  body  x  for  ft  AuMul  U  a  part 
of  the  mother ;  and  a  compehfation  fiw  a  part'of  the  body,  like  the 
compeniatibii  for.  a  finger  (for  infVance,)  is  due  from  the  property  of 
tbe  oHender.  The  arguments  of  our  dolors  4ro  twofold.— 'Fikst,  a 
precept  of  the  prophet,  who  once  decreed  a  Gborru  to  be  paid  by  the 
Akilm. — SECONDLT,-the  Gborrk  is  a  compeiifatioii  for  the  perfoa,  (of 
thefpEtus,)  not  for  a  partof  thebody?— whenceit  isthattheprophet 
denodijinated  it  ^fi»e. 

The  Gborri  is  payable  within  a  year.  ■  Sh^ei  fays  that  it  is  pay-  J^^'j^Jj^^- 
able  in  three  yefers;  becaufe  it  is  a  compenfation  for  the  perfon,  and-  «year: 
accordingly  is  diftributed  among  the  heirs  of  the'  fcetus.     The  argu- 
mcats  of  our  doctors  upon  this  point  aretwofcdd.— First,  It  is  re- 
c^n^,  in  the  traditions,  that  the  prophet,  -  upon  a  certain  occaAon,' 
decreed  a  Gbtrra  to  be  paid  by  the  Akilm  within  the  year.— Se-"  , 
£oKD^Y,  the  (J^tfrr^f  is  a  compenfation  for  the /^r/5»,  confidering  the  ",  ' 
cmbiyp,  as  a  fepatate  cxiftencc ;  but  it  is  alfo  a  compenfation  for  a  part 

jrflhc  body,  confidering  the  embryo  as  conneflcd  with  the  mother. 
Now  we  pay  attention  to  both  confiderations ;  and  accordingly,  we 
adjudge ^e  inheritfflice  [of the  fine  amongthe  embryo's  heirs]  on  the 

*  firji  ponfideration,  and  on  the  fecond  coiiiitleration  adjudge  the  term  of 
one  ye^  6^  the  payment,— the  compenfation  for  a  part  of  the  body, 
wnere  it  falls  thort  of  the  complete  iine,  being  invariably  payable 
within  a  year.  It  is  otherwife  with  refpe^  to  parts  or  divifions  of  the 
fine;  for  any  part  thereof  due  from  any  pcribn  is  payaUc  in  three 
years*- 

If  a  perfon  Arike  a  woinan  upon  the  beQy,  and  flie  in  conie-  but  if  Oe 
quence  bring  forth  a  living  Child  which  afterwards  dies,  a  complete  ^^^^^^ 

*  'T\i&Gharra\t  not  ccuifi^red  merely  u  i.^nf»rtUm  rfttiJIiUj  bat  iaa£ftii»A  and 
lepwate  fpecies  pf  fmc,  impoTol  Iblely  in  the  cafe  of  tmtrytt. 

Vol.  IV.       .  Z  z  fine 
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Ik  own  a     duced  thed«Oxu^p^  qf>liyuig  per&n. 

complete  fine.  .-,.--. 

KthewoKM    ,    lEa.pBffon  ilrikea  woman  oa  thcbelly,  and  Ihe  in  ccmftrqiwnce 

caiTTofa      nciKcacrj  of  ^dead  ioetm*  and  afterwards  die,  the  flrikerowe&a&ip 

Imdaifo^die    ^^'  thft  mvirder  of  the  mother,  and  a  Ghvrd  on.accountof.thf,/iji(jj 

herfeif,;  the     cftfriagc, — the  prophet  haviog  fo  decreed  in.  liiph  an  inftancp.— Jf,  .jtr\- 

couDuble       the  contrary,  the  mother  £rft  die  of  the  blow,  produc^g^^^v^ng- 

compl^*      child  which  afterwards  dies  likewife,  the  ftriker  owes  one  fiu^.-oo  api 

foe,»i>d«     count  of  .the  n^other,  .ai;»d  .another  on  ai:co.unt  of.the.  child*.,  a&b^v,jng 

^er|!  jraiVir(}qTd  two  ppople.    ^f,  on  the  other  h»nd.  tUe  mooter,  ^u;: 

p^,the  blo^,  prpducing  a  dead  child,   a  fine  is  due  jfjttr  the  inp^l^cr*. 

^tit  nothing,  whatever  for  the  child.    £6^2  m^(wi3  tbat^iq^fjit^. 

cafe  _%  GiorrJ'is  due.  on  accouot  of  the  dead  child;  for.  a$^  tb^.  d^i^^  9^ 

thf!  child  has.beeq,  to  all  appearance,  occf^oned  by  the,bi(^w^  ^!?^^!tfi 

is  ,^c^efore.th^^  f^foe  as  if  the  rqother  had  p^Q(liiqed,,a,  deadpl^d  .whi^ 

flio. w;w  ypt  aliv?. .  The  argujojcnt  of  our-  doftws  is,  .tbat,it  may,^yp 

been  the  d«ath  o(  the  mother  which  produced,  that  of.  thfi^ch^ld^^as 

an.  embryo  ipuft  necefi&rily,  periQi  whqrp  the  n)0|th<£f  (Ues.,  Iji^e  tlse 

life  of  the  one  is  daived  from,  that  of  the  other : — hf^ze  i$  is^douttfot 

whethff  the  death,of  the  chUd  w^  occan9ned  by  that  ofi.th?.  m^tl^r^ 

or  by  the  bUiw ;    and  thefb  is  i^.reijxinfitHUty  in.au/  caie  of. 

doubt.  ' 

''^  %'^.      .  n^H^  fiiK.or  peoaUy.iacurred.on.«ccQuntoranein^rro.eocaa&.aB 

camiotiDlunt    .  -,      .  ,        "     ,         .     »     •  ,    ■  r-        /•      .- 

xn/ part  of    inheritance  to  the  embryo  s  heirs,  aa  being  a  compenlatton-^cu'^l^ 

"*     perfon.     The  i^ril^cr  *,  however,  cannot  have  any  ihare  ifi  fijch,  ii^ 

beriunce..  .  If,  ther«fpre,  a. man  ftrike  bis.w^fe. oa  ^  |^y>  ^P'4^^ 

caufe  h^x  to  mii^arry  of.  a  .de^d  child,. of  hKbeg^ting,  h^  [tjaci^ 

ther's]  jUi^oi  are  reiponflble  for  a  Gborrdt  o£  which  he  cannot  inh^ 

.       r  -i;  ■;    ■  ■,■:    -      '      '.         V-  "-  -^        '    '■  ■-■.-;.',  ,.  tni 

*  Mevii^  die  perlbn  )irb9..ftnvk  ^.t^Aer,  vfi , thcT^y.oocnfy)ficd  ■  ^  v^ 

'^■.:.  ■.       .,"■■:■',,■  ''■"...:::  i„. 
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ahy  part;- betswfe -lie  ljMi(lahtfee'feHiHuiin^ffiffly,'an^  isAerrfore 
guUtjTdf  murder;  and  there  w'Ob  ifthfiritartce'for'atmn'iilerer'.'  \,'      ,,| 

'-'  1^  la  peflciri  ftrikc'upon  the  "belly  a  jpregnarit  female  llavei  whofe  Cafea'ofmi't 
pHsgnaricy  Has  prt>ceeded  from  fome  other  than  her  mafter,  arid  flie,  ^^JJ[S  ^j, 
in  cbafcqiience,  nnftarry  of  a  dead  foetus,  but  herfelf  remain  alive,  "'?'|^^^'" 
ffifeAralueiFth'e'fdetus  cnfuft  In  this  cde'be  ^m^ted  at  the'farae  rate  .  '  , 
•SiHf'it'tt^tirti^tive.-  If,  therefore,  it  be  a  male  foetus,  a  twentieth  ot"  /,  ; 
■fhe  Value  is  due';  or,  if  a  female,  ii  tenth.    5)6'^X  inaintains  that'th6  ":"■ 

■ftSfcefislr^lrFora  tenth  ofthe  value-of'tbetnothert  becaufi,  a^  tHe  ",!!-..  .^ 
■ettibfy'6  iS;'  hr  one  view,'  a  'part  of 'the  indther,''  the  rate  <tf  tottspeiifi- 
tiSA'  is"theiidfdf(i  determined  by  the  valbe  ofthe'  ^thtfr,*  'whA  "is  'the 
bi\giti^,— the  rate  of  refponfibility  for  a  part  being  always"  determiHiid  ' 
ty 'the 'rat^  of  the  original.  The  argument  c^'ouir  dbJstors,  is'Aat  a 
Wifryi'fe'aTOmpenfation'fbl'lhe  pcffoft,  not  fiir' d  j)att"(ir  "memtief 
■wf'ilfetbdyj-^oi'  a  cdmpenfation  fw  a"  part  or  liiembtff  ^1fe 'A6t 
^aife^WefsM^ 'noticeable  drfeft  "be  occafioiiedln  the  ^(rigiAilV.fiiil 
tfSmUbh 'that'  ft"  thfcre  be  no  defe'ft  occafioned  in  the  original, ''no^ 
tfc'in^  Whatevei-lsdue;— ^as  Where,  for" thftaiicC,  a'peribn  ffi-ikes'oUt 
■ffife|t6c»th''pf.  another,  and  a  fecond  tooth  grows  in  its  place,— iii 
^ticti  ca(e  the  ftrifos'r'is  liqt  Uable  for  any  thing;)^ — and  in  the  caie 
m  qucihbn' the  defeflt' oc'caffoned  in  the  original  (namely,  the  mo- 
-tber)  is  of  no  account,  fince  a  reQ>onfibility  attaches  for  the  embryo 
whether  a  defefl  have  been  occafioned  in  the  mother  or  not.  As, 
therefore;  tKe^iBi/ViW  evideritfy'Ti  coafidferition  for  the  perfon^  and,  ,'..?, 
^hdt  for- lany  part  or  member,  the  ratebf'it  is  to  be  determined  by  the  "  "; 
*6hfideTation'  for  the  perfbn.  Now',  in  eftimatlnf  the  fcdnfideratidn 
fcrrxhtfer^t  the  originiiitfiingis-lfte';^r/fol9^<2_/r«miMir;  and  the 
rate  for  the  perfon  of  a  free-begotten  embryo,  if  it  be  a  male,  is  a 
twentfe*hdf  the'finteforam^'  di^,-ifaferfialfe;-*the  tertthofchefine 
for  a  woman ;— whence  the  fame  rule  holds  with  refpc£t  to  the  em- 
fcryo i>Fbdi«ied'fr6m 4' female fcye.  '' AS;  however,  the'T*/»(?,'in'thc 
5^feof  a  flave,  is  a  fubfthute  for  the^if,  in  the  cafe  of  a  freeman^  the 
'm;ikeT  therefore  owes  a  twentieth  of  the  value  of  the  embryo,  if  it  * 
Zz  J  be 
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tl?giftrytprgi&.lji|^i}§^^iasy.<^rnsg5  >wJi»pl?L  tbe,mpthftf  may  haw}, 
f^ft^^?4»Knj(^%(lfinian|WWf^?.-3lwaWs,  in:?l?^  9niinals»— thft. 

ref[)ftnfibility;fprja-n3w^^>^gl  (a^cofiiing  tojiis-tenets).  *^efpQa^a)il^f■ 
fW:  pMpCEtJt.M  fli*R  )l?f  PfflfflRtly  explained.  .      ,   •    .  .(.,. 

If  a  perfbn  ftrike  a  pregnsnt  female  (hve^upon!  tfae-^tdl^  attddur- 
mafter  afterwards  emancipate  *'  whatever  may  be  iaher  womb,"  aod 
ihe  then  nuicarry  of  a  living  child,  which-  Shortly  after  dies,  the  value 
of  it,  as  a  living  child,  is  due,  and  not  the  ^tu^  notwithftaoding  it 
died  after  manuminiQa;  .fac.-the.  o&nderis  accouated  to  have  killed 
the  child  by  a  blow  given  to  the  mother  at  a  time  when  it  was  ftill 
a  flavc.  ,  . 


ExinariM  u  ExpiATioN  is  not  due  for  an  ofieoce  committed  upon  an  cmbiya 
for^de-  S&afii  maintains  that  expiatimiis  due  in  this  infiance;  for  a^  embryo 
*™^^|^    is,  in  one  view,  a  perfonal  entity*;  and  as,  in  the  caieof  a.  perfonal 


entity,  life  is  inoft  probable,  anexpiation  mufttherelror^  tie  ^rfonned, 

out  of  caution.     The  argument  of  our  doctors  is  that  expiation  is  a 

fort  of  penal  inflidion,  as  it  has  been  ocdained  for  the  purpofe  of  de« 

■  ttrinent.     Now  determent 'appRcs  folely  to  the  perfkffdaii^  tfift  M" 

.  any  other  fubjeft;  and  an  embryo  is  not  i  perfect  irtanj  fot-  if  it  WfcW 

fo,  a  complete  fine  would  be  due.     Our  dodors,  ihoWdver,  rediark' 

that  if  the  ftriker  be  defirous  of  performing  expiation,  it  is  lav^ful'; 

for  as  he  has  been  guilty  of  a  protubited  ad,  it  is  confequently  tnoA 

'  laudable  that  he  perform  expiation  and  intreat  forgiveuefs.    It  is  to  be 

obfcrved  that  a'foetus  not  yet  perfectly  formed  is  the  fame  as  a  perftd! 

embryo  with  refped  to  all  the  rules  concerning  embryos ;— becaufe  the 

*  Arab.  ZA.  — :Lii!eralI^,  ^  f'^fs  mcanijig,  a  diftinft  and  feparatc  beiiig..  Tlie 
Ettgli^  language  does  not  ifFord  so;  term  precifetjr  comrpontUng  with  k.— (For  •  fiinl)er 
cxplwutioHof  it,  fre  tliepiwedijigboolt,  p.  2^0.)  "      !  ' 

.-t'At^b.  ZatXimii  Uttnilji  zftrfiefi^ or ferja.   ■.  ,.    ,    :■,: 
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.&yiilg«f  thwfir6pbK\  hifim  qimted  >Uiidii>'diisiilu6j«ft'i  w  vi^ftiic*' 
titrelj'  expreffed ;  -^nd'alfo  becaufe;  -is M^iktf^fb&'iems'it  thti^nte' 
aa  bora  cfailil,  with  refped'toconititutilig'&ifliffiiiWflaVe  J^MQi^l/;' 
the  termination  oSESl,  and  fd  fbrth, at'is't;onr<i!]iiently  thb''fiijie' 
with  refpeft  to  the  law  in  queilion.  Befi^g;  ffom  the  inftint  of  the' 
$rft  formation  of  the^^/aj  it  becomes  diftinguiflied  from  the  body  of 
tbfiAkVth^i;^. nAd'js therefore ildtftinapcribn.  I      '         .:  'mi  .•:  li' 


m 


li.;,-  < 


■•"T"'' '■  C  H  A  p.     11.  '     ■  ■ 

oy^idoi''  f:i-  -■■■-■  •.■!'.'■. 

,b^rm(;i^^  Q^.^»WiWic^  placed  in  the  Highway, 


jsh  "io  ''.'■.'-T'L  .:  -    ■  ■  '  ■■'  ''■"■■'.'■ 

4)f  S^ff"  ppSPTK  wnftrud  a  bath,  or  fet  out  a  wat?r-fpout,  or^crcd^f. 
^itjl^  ^')f^  !?u(.  tioal^ers  frpm  his  ->vall  to  build  upon,  or  fet.  up,  a  (hop, 
ftj.bilQth.-r-jii  th^  public  road,,  Qvery  other  perfon  is  at  liberty,  how- 
er£{\n>ean  aad  hpmble  bis  condition,  tp  pull  down  the  fam^  ^ndfCr. 
«^oy^  it;  bccaufe.all  people  are  entitled  to  a  free  paflage  alongfucha. 
rce^^Qr  (hem^ves  and.  their  cattle ;  and  thc.cafe;  is  tbcrefort  the  feme, 
ap,5yli9'?Aftr^»gercre6:s  a  building  qpon  a  partnerlhip,  property;,  in. 
'  wtich  'ipflancc  any  one  o£  t|>e.,pai;tufrs  is_  at  liberty  .to.repxjvp.fuch, 
building;  and  fo  here  likewifc  the  removal  is  kwful  tball,  .as  all  are 
aUke  partners  in  the  rights  of.  tli.e.  j;oa(l.  ,,  It  is  lawful,  howeycr,  for 
l£c,{yvrr99)in  queftioQi  in  all  the  abwe  cafes,  to.mskeule<)f.thebath» 
fountain,  or  fo  forth,  where  th^^-aK  itb^ay  injurious  t«."the  com-' 
munity;  for  as  he  has  the  ri^t  (Ji^  c^nvnon  with  otMii^} of  p^ng 
%»:    ■•'  and 


Bdldtnp  or 
timbers 
pliced  »  or 
prqjeftinj 
f-vo- the  high- 
way may  be 
mnoved  by 
any  perfon 
wtuteTcr; ' 
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tW^tcA)flnJ^tiUg''lu)nfi  ^' t^' fo^oytunR '^woiUd  be  veiiatioas.  &it 
j;^  ilv^'be  itipnous  'tq  tKe  .goBnniiiiriCyvithe  ai&'of  tlum.  is:  ^an 
'imlttfcild.  '■  '.'  '•■'■'■■   ■•■'    ,  ■'■'    '.-■,..-••■■ 

They  cannot        It  1$  not  lawful  for  an  inhabitant  of  a  lane  (hut  up  it  one  end  to 

S^mTIi"'''  conftruft  in  it  a  bath,  fet  out  a  fpout,  orfo  forth,  ■*itboi*tb*eon- 

clpTcdlMie      (etiti^the  other  inhabitants,  whether  it  be  injurious  to  thoqnorother- 

conieatof^c  iivifti  fof  as  the  lanc  Is,  in  ^A,  their  property,  (wheuct  iHd  thA'tbe 

uhabiuBU.     /ightofi'Art^^withrefpea  to  the  houfcs  in  it  appertairts*qiSaHj':t» 

them  all,)  their  acgnJefcaace  it  ihsxaioee  indifpaifable. '  In'  a  pu^d 

it>atl,  morbover,  the  converiion  to  particular  ufe  is  lawful^tt^dl  inisfij 

indJfcrimihatelyi  excepting  only  in  inibnccs  whd'O  it  RU^  |4'b^  difi 

tl^tlibAt^l;  for  is  it  is  impoflible  to  obtain  the  aCquie^erU%'<»f  ^*ttr^ 

individdil  of  the  community,  each  is  thei^efore  ticcoDated  a^ptiww^ 

bsft  bid' right  <^  ufe  ihould  be  altogether  defeated  ^.^-butjit'isJnotiirceiii 

zilodeA'liaei  Spt>z»  it  is  j^<3icable  to  obtain'  tlwi^t^^in^&cifdetcl^^ 

the iflh>bitaqtsv£  the' lane,  the  privileges  of  partiurAi^)heTti6>>e  hoU 

good>  both  aAuaUy  and  virtuaUy,  with  refpoA  tD.eacfanaidn^hiatxtf 

them.  ■  ■  ■    .      H    km    -»j,;K]n3.i 

.;  .     M.  :.      t   .       .-  '.......  ,     ,,     -  .      ^.,.    .V!o^.r..3 

Awifon  'iF-apCrfon  erefta  buiidin^iiS  the  publid  highway.  WbtRjft?fflfei*i 

>aihii^,&c.  tibhtd,  and  it  happen  to  ^11  upon  and  deftroy  any  oU'e,'  a  find'Is^db^ 

t^b^'^    from  the  Aiilas  of  the  perfon  in  queftion ; '  becaofe  he  Wa3  't^  titAaiii 

'w^wy    fion  of  Che  deftru^ion,  and  was  guilty  of  a  trarifgreffioh'tri  having 

ere&ed  a  building  iu'fiich'a  fituation;  and  a  perfon  whb-odcal%)iJs'i 

deftru£k:ion  is  VeTpontiUe  where  he  has  in  any  refp^  thurf^r^K^,  aj 

in  the  cafe  of  digging  a  well  in  the  highroail.     The'  lame'rille  alio  6b^ 

tain£  whcHc  the  building  falls^upon  and  thus  deftroys  i  ilian  dr  aii 

animal.  ' "    '  '■  "' ''        ■  ""^  '''  '''"■'    ■  '■        ■•'  '••■■     •■  ■'> 

.     i-.Au-.'U    -I 

jfir  wuOtr  t£        If  a  man  ftumble  over  the  ruins  of  fuch  building,  and  fall  upon 

^"occ^  another  man,  and  they  both  die,  the  perfon  who  crefled  it  is  reipon- 

.    6  fible 
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Title  6>rbothv<andoothif^'t9  du6.froa»  tiitaiwbc>  ^  upoa  thfvpliiljrit  '!>«  deAroc- 
jbr.as  the  builder  -was  the  primafy  'oaufe  4Kf  the  ^oldaiiVthe  ,&afe  i^ 
tberefor&  the  fame  -  as  if  he  had  ilruck.  the  perfojt  ;wJ)u»i  fc)l>  ^EMVti  & 
cauled  him  to  fall  upon  the  other,  and  they  had  bbth  died  iiioonr&Y 
quence. 

-.  If;  si 'Water- fpout,  fet  out  from  a  houfe  over  the  public  road,  fall  Caft  of  death 
ttpohrairy  perfotij  and-kill  him,  an  examination  muft  bd  made  to  dif-  Ihlftjrof/ 
cower  which  part  of  the  fpout  it  was  that  hit  the  peribn,;  .and  if  i(  ^'^•_ 
a^ppeftr  that  he  was  ftriick  by  the  end  next  the  houlie  &om  which  it 
had:pr(^£^,  no  ^onement  is  due  from  the  p^foujiwborfet  ijti  ypj 
(wcauf^  with  refpeft  to  that-  part  he  is  not  a  tiasigi'eflb^  ..fiqcef^eh^ 
p(9ceid.MfA'in.hUowa{)roperty;  but  if  it  appear  th%t  thfi'^esAdiifj^ 
ftfwk  by^ftprojefting  end,  the  perfon  who  fet  'Avp-h>  refp^iTrtitei 
tvfittfqcVWitfa  scfpo&L  to  that  part  he  is  a  traEkfgrQQ«ff^.49'h»vintgi$^fe4 
thoDlTpoat  toijpii^od  oy«r  tho  road  without  >toy  nec«Q~tff^  >  fiiKt:  ib^ 
itng^ititviaa^^nqdtfnurpoiQinve  ifixedit-  up  Ibraa  ao(  to  pr^jc/ft^ofv^.ths 
tiad  at<iiHj*-4(^ifi.-tx]  be^Mbrved  that  in. this  iQihtai:o'£X{»stiOD'te>Q('Ii 
i»cliolbmQaaftiilttr5xcrupof.thefpojit;r*-aor  a«  bo'tiicchded  front  in? 
hcoitance;  for  he  is  not  the  a£lual  perpetrator,  but  Aands  mtfi^}^ 
guilty  of  hdtnkiJt  by  an  mterme£ate  cau/i.^—lfy  on  the  other  hand, 
il^aj^p^t^iftjthqdeqcafcd  wasftruck  by  both,  ends  of  the  fpopt,;the  ,, .,  * 

^f;r-pp  is  rcfponfii^^  for  an  half  of  the  fipe*  and  the  other  half  drops-)     ^  '/' 
iQ-^he  fame  o^atufer  a^.  where  a  perfon  is  wounded.  %  ^pother,  jui4     <  .  '  •'    ■ 
*^^?l.by  a  Hoqor  tiger,  and  dies,^n  wtiich  cafe  an  V^  only  9f  |thc    -,   '  ,-'^,* 
fnft.is.d4ie-.fr<»nrtbe. wounder,     Ifit  cannot  be  djfppviered,which|part  "'  '  ' 

fpif  the;;fppat  ftruck.^e  t^qeaicd,  in, this  cafe  alii^ian  hajf ,of  ttiT.fiijic  i^ 
4^«)i&r>the  .accid»it  may  have  happened  in  eithcx.Qf  ^^s.w^y^  in 
^pe,9f  Y':^icb  the  complete  fine  is  due,  andin  tI?^'othpr,jfpt^ing,what- 
cvcr;  and  therefore,  in  contemplation  of  ^e/A  circumftances,  fu,^!^ 
is  impofed. 

.*".  i   I!  ■)  i>„..    ^^.'      .;'  -..     ,:    ,.      :I,     I,,-;;      ;  :.y..,'A  »  iin  ':  a]  ■.,■■ 

■  It  '■]'  »:'  -.  '    !■ ..';,  ^.3  '■■■■)  ■'^-'^    ■  h  )  i'.:.>-i  -/  -:b  h.n:  ,(ij:.ii  i  j.jIi.TP 

-.JJ.V  ^ 
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A  ^eri:<n  If  a  periba,  couilruA  a.  balcony,  projecting  from  his  houfe,  and 

u^rfluirance  theu  fell  the  houre,  and  the  balcony  aft^wards  faU  upon  any  perloa 

h^H  *!"«-   ^"'^  dellroy  him, — or,  if  a  perfon  fct  up  a  piece  of  timber  in  the  mid- 

ipoafibie  for    die  of  the  highway,  and  afterwards  fell  it,  and  deliver,  it  to  the  pur- 

ii  may  ocE-    chiifcr,  and  he  [the  purchafer]  declare  him  acquitted  of  all  accidents 

w"!"^'    which  may  happen  from  it,  and  leave  it  there  until  it  ftU  and  kilt 

fold  the      ,  fome  perfon, — the  feller  is  refponfible  in  both  inClances,  and  nothing 

whatever  falls  upon  the  purchafer ;  becaufe  the  34^  of  the  fcUer  (in 

conflru^ing  the  balcony,  or  fetting  up  the  timber)  is  not  done  away 

by  the  extin£tion  of  his  property ;  and  as  fuch  iSt  occafions  refpoaGbi- 

Uty,  he  is  refponlible  accordingly,  and  not  the  purchafer*  who  has 

not  done  any  adt  to  occafion  refponfibility. 

A  perfon  i^        'Ip  a  pcrfon  lay  fire  in  the  highway,  and  arty  thing  be  burnt  in 
highwar  ii      confequencc,  he,  as  having  tranfgreffed,  is  refponlible  for  the  damage. 
Wtny  thing  Iff  howevcr,  after  the  fire  being  thus  laid  in  the  highway^  the  win] 
b^taratm      Should  blow  it  to  another  place,  and  any  thing  be. bunt  id  coid> 
confcquMc.   quence,  he  is  not  refponfible,  as  by  the  wind  carrying  off*  the  fire  hii 
A&  is  done  away.     Some,  indeed,  fay  that  if  the  $rc  wm  hid  ia  the 
highway  at  a  time  when  the  wind  was  b^h,  he  is  refponfiUe  j    be- 
caufe he  laid  the  fire  there,  notwithftanding  his  knowltdlgc'  of  the 
probable  confequencc ;  and  therefore  the  ad  <^  the  windf  io  oanTin^ 
it  oif,  is  in  efied  the  fame  as  if  he  had  him^f  carried  it  to  the  plaetf 
which  was  burnt. 

Workmen  ]f  a  pcrfon  hire  worfcmen  for  the  purpofe  of  ctmftraffing  a  bal- 

1  nuifance  .  cony.  Or  a  penthoufc,  and  fuch  balcony  or  penthoufe  ha  upon  and 
^lJfa°My  kill  a  man  before  the  workmen  had  finiihed  it,  the  refponfibUity  falls 
accident  it  entirely  upon  the  workmen;  for  the  dcceafcd  was  dcftroyed  in  con- 
nay  OCCiniHI  r1-  1  1-     1  »-i 

before  thetr    fcquence  of  their  a£t;  and  fo  long  as  they  continue  engaged  in  the 

^^ed,        work,  the  balcony  or  penthoufe  is  not  held  to  be  delivered  to  their 

employer.     Their  a£t  is  therefore  ctxiftrued  into  homicide,  infomuch 

that 
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tthalthttyiriwft  jJWfoihian.e*fn3fioftfo»'it!.  firf!i&«; 'aS^tt^eii- femjiloyer ,  . ;; .  V'.  ' 
•  dfclnof'hire'lhei^toiMr«tty^rtbnv^-Wuft6btiftftfbffl'!inbi'c(^m^^  t?ie- '■*  •.  • '  ■■ 
ksjidWit  ha3  Ihferefofc  hordatbft  td  Attdntt-aift  5f  HJfej  but  attaches 
to  the ■  wtorkii^ffli  alone,  whcncie  the'dnhiag'e  aMb  Attaches  fotclyto 
■thettv,  as  being  a  coofequence  of  their  aft.  'ff,  on  the  contrary,  the 
■lbhlt»ny*br  piftiithmife  in  queftion  fall  afrtr  the  wofk  ik  fintfhed;  (he 
.'■drrtiet*  W  the  hoxife  is  refponfible,  on  a  ftivourablA  conlTruflion ;  foi"  in 
'<his-cafe  the  contraft  of  hire  has  been  completely  fulfilled, '  infomuch 
jhat  the  workmen  have  become  entitled  to  their  wages.  Their  a6t 
has*  therefore  devolved  upon  their  employer,  who  confequcnWy  ftands 
ifi  tiie  fame  predicament  as  if  he  had  hin^felf  pei'fbtocd  the  work;' 
and  he  is  refponfible  accordingly.  :    .    ■ .  " 


'.  Ip  a-perfbo  ^iil  water  on  the  highway,  either  purpoftlj*',  br  by  .(i  perfon  is 

. ,  _  .  for  any    ._. 

iquencej  a-firwfpr  the  naanisdtic  from  the  perfon's  J^wii/,'  of  ^coiA-:.^'  ««>^. 


p«<<wmmg  his  ablution^  there,  and  a  man  or  animal  p«ri(h'id  tbnft-  fo,'l^''y'«ci. 


'  fioaed  by.-hii 

■-fisiilatton  ifti^lhe  animal  from  the  perfon  hirtyfelf;  brfcduftht'bas'bcin  throwing  wa- 
■^^9ly  df'li^^afgreffion,  injurious  in  its  confeqiienccs  to  the'  fatlfenrgeh  highway, 
>U{Miti  tfexi  rtJad.     It  is.  btherwife  where  water  iS"  fpilled  in  ^  clofed  lane 
ty  ont'df  th«;]ilhabitMits,  ^nd  a  ftian-of.  animal  perilhea  in  confequtiabfe ; 
^<it,  i^h^eafir'aft  irthabitant  of  fuch  a-  lane  fets  down  any  thing  ih-  the' 
^^iddkf  ^  it,-'  aa^  fl<man  or  animal  fells  over  the  fame,  and  fo  perinifts ; 
i*ft(r  Jn'nbiiA  6f  thefe  cafes  does  refponfibility  attach  to  him,  as  an;^  in- 
habitant of  a  clofed  lane  is  entitled,  in  virtue  of  his  refidence,  to  per- 
form thefe  afts  in  fuch  lane,  in  the  fame  manner  as  in  a  partnerihip 
hdufs.     l^awycrs- remark  that  what  is  here  advanced  applies  only  to  a  ' 

■  cafe  where  water  is  fpilled  upon  the  road  in  large  quantities,  fuch  as 
ciJjnmonl'y  renders' the  footing  inlccure; — but  that  if  the  water  be 
only  in  a  fmaU  quantity^  and  nbt  in  a  degree  to  endanger  the  paflcngcr,. 
tJiere  is  no  fefpopfibility.    '  .      ; 

If  a  perfoQ  knowingly  and"  xvilfally  pafs  over  a  road  iu  which-  ""'ei*  t^e 
water  has  been  fpilled,  as  above,  and  pcrirti  in  confequence  of  falling  Mabedthe 
Vol.  IV.  A  a  a  in 
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damage  had  Kitit,  :tiiptbiiig  whatever  is  ihccnTed  by  the  peHbn  who  fpllc  the  water, 
ed  ov/r^Mh  ^"^^  ^^''^  ^^^  deceafed  has  perifiied  from  his  own  wilfulnefs  or  obfK- 
*""•  nacy.     Some,  however,  remark  that  this  rule  obtains  only  where 

.,  tl)e  w^er  is  fpilled  over  zfart  of  the  road,  for  in  that  cafe  a  part  re- 
mains unaffected  by  it ; — whereas,  if  it  extend  over  the  whde  poadi 
the  paffengers  have  no  option;  and  (as  they  further  obfefve)' ttie 
fame  di{lin£tion  holds  with  refpeO:  to  timbers,  or  other  nuifances,  iet 
up  in  the  highway. 

The  perfon  If  a  fliopkceper  defire  a  perfon  to  fprinkle  water  in  the  frout  of 

water  to  be     hls  fliop,  and  another  perfon  fall  there,-  and  die  in  confequencc,  the  ,' 

tKc  rol^i'i"    refponfibility  refts  upon  him  who  gave  the  order,  [the  ihopkeeper,] 

xefponfihie      on  a  fevourable  conftru£tion ; — (and  fo  likewife,  if  a  fliopkeeper  hire 

.  a  workman  to  erefl:*  flail  or  other  edifice  in  the  front  of  his  ffiop, 

,,  ajidafeer  it  is  iinifhed  aperfon  fall  over  it  and  die;); — becaulethe  order 

;'    "  „'  ^fet*  ^y  the  fliopkeeper  is  of  a  lawful  nature,  his  right  to  tlpie  pre- 

.   .'  \i  dli^'in  fr<Mit  of  his  fliop  being  fuperior  to  that  of  any  other' perfon'; 

''■,„■  '\  and  therefore  the  aft  of  the  perfon  whom  he  direilcd  muft  be  referred 

■  to  bimfelf. — ^It"is  otherwife  where  a  perfon  orders  another  to  throV 

water,  or  ereft  an  edifice,  in  the  middle  of  the  highway ;  for'  in  this 

cafe  the  refponfibility  refts  upon  him  who  obeyed  the  order,  as  an 

order  to  this  effed  is  unlawful,  the  man  who  gave  the  bt^eV  pbflef- 

iing  no  fuperior  right  in  the  highway. 

Caftof  aper-    '     If  a  perfon  dig  a  well,  or  lay  a  ftone,  m  the  middle  of  the  higjf- 

fon  digging  a  w^ay,  and  a  man  perifh  in  confequence,  a  fine  is  due  6-om  the  J&^lat 

jDg  a  (tone,    of  the  perfon  who  placed  fuch  nuifance  there.     If,  on  the  contrary,, 

way.  an  animal  were  thus  to  perifh,  the  compenfation  for  the  fame,wo,yid 

be  due  from  the  property  of  the  perfon  in  queflion  ;  becaufe^  as  he 

has  been  guilty  of  a  tranfgreflion,  he  is  therefore  refponfible  for  apy 

accidents  it  may  occafion;    and  as  the  ^kilas   are  not  implicated 

except  in  ofiences   againft   the  perfm,   it  follows  that,    in  cafes 

of 
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of  proper^  meaclSf  tbo  re^KXififaility  refb  iblelj'u^:tihe'ofi^ddef 
himfelf,  ....  i.     ■:■■.,:      ^       , 

Te^e  throwing  ot  dirt  or  earth  in  the  highway,  or  the' carrying  Th?  throw- . 
away  d£  earth  thence,  fo  as  to^occafion  an  hollow,  is  the  fame  as  tnLiog'a' 
pUciilg.  there  a  ftonc  or  log  of  wood,  for  the  reafons  already  explained.  S^j^  Sj* 
It  isotherwife  where  a  perlon  merely  Jweepj  the  road ;  for  in  this  cafe  the  bme  h 
he  is  no  way  liable  to  refponfibility,  as  his  aft  of  fwceping  does  not  flo^°um. 
occafion  any  nuifance,  but  rather  the  contrary.     If,  however,  this 
perfon  leave  an  heap  of  the  fweepings  in  the  road,  fo  as  to  occasion 
accidents,  he  is  refponfible,  fincc  in  acting  thus  he  is  guilty,  of  a  tf^f-      . ," ,'  . 
greflion.  .   >  '     .  ■ 

If  a  peribn  lay  a  ftone  in  the  highway,  and  a  fecond  perlba  re-  The  rtnun- 
move  the  ftone  to  another  part  of  the  road,  and  a  man  be  thereby  fili^e  wTm- 
deftroycd,  the  refponfibility  refts  upon  the  remover  of  {he  ftone;- h^-  othet{^ia- 
caufe  the  a^  of  the.  original  depo^tor  is  abrogated  in  its  efTeQ,  by-;thc  fibiUty  for 
place  which  he  had  occupied  with  the  ftone  being  cleared,  an4  another  "^tT^ftw- 
place  jieing  occupied  with  it  by  the  a£t  of  the  remover, — who  is  thet'ei-'  *"^  *«*- 
fore  relponfible  for  the  confequence. 

It  is  related  in  the  yamaSagSeer^  that  if  a  peribn  conftru£t;  a  There  U  no 
common  fewer  in  the  public  highway,  by  the  oider  or  compulfion  of  ibr^iden^ 
the  Sultan,  he  is  not  refponfible  for  confequences;  becaufe,  in  con-  oca&medhy 
ftru^ing  the  fewer,  he  has  not  committed  any  tranfgrelBon,,  for  in  fo  Aruaedinthe 
doing  he  a^ed  by  order  of  the  Sultan,  who  poffeffes  a  paramount  au-  pn^iictuS- 
rfiority  with  refpe^  to  all  public  rights.     It  is  otherwife  where  a  per-  '"V- 
foh  does  fo  without  fuch  an  order  ;  for  in  that  cafe  he  is  re^onfible, 
as  having  tranfgrelTed,   in  prefuming  to  encroach  uppn  the  puhliC' 
rights  without  a  fufficient  authority : — belides,  afts  with,  refpeft  to.the 
highway  are  penmitted  under  a  condition  of  fafety,,— that  is,  ,un,der 
the  condition  that  they  be  not  injurious.    It  is  to  be  obferved,  fhftt, 
'.  A  a  a  3  this 


,y  Google 


^64  FINES.  BotnL. 

this  diftinftipn  hqlds  in  all  cafes  of  afts  with  refpeflt'to  the.  highway, 
as  the  fame  reafoniiig  equally  applies  to  every  other  iaftaiice. 

Aperibndig-         If  a  perfon  dig  a  well  in  his  ,o,wn  land,  and  another  be  killed  by 

m"^is  own      falling  into  it,  the  digger  of  the  well  is  not  jefponlible,  as  he  -has  not 

lani  i*  D«      tranfgrefled  ;  and  the  fame  rule  alfo  holds  where  a  peribn  digs  a  well 

foranydeath  within  the  prccinfts  of  his  houfe,  a  man  being  entitled  fo  to  do,  for 

j^^mayocca     ^^^  purpofes  of  domeftic  convenience.    Some  fay  that  this  rule  with 

refpeft  to  a  well  dug  in  the  precinfta  of  a  houfe  holds  only  in  cafes 

where  the  houfeholder  has  either  a  property  .in  fuch  prccinds,  or  pof- 

feifes  a  right,  by  immunity,  of  digging  therein ; — but  that  where  the 

precinft  is  public,  or  held  in  partnerihip,  (as  in  the  cafe  of  a  court  or 

clofed  lane,)   the  digger  is  refponfible,  fince  in  digging 'the  well 

under  fuch  circumftances  he  is  guilty  of  a  tranfgreflioa.-^Thi5  is 

approved. 

A  peribn  If  a  pcrlba  djg  a  well  or  pit  in  the  highway,  and  another  happen 

wA^i^*  to  fell  in,  and  there  perifh  of  hunger,  the  digger  is  im«  refponfible, 
rf^w?^"*  according  to  Hatte^a,  bccauie  the  deceafcd  has  here  died  of  hut^er, 
does  not  oc-  and  not  in  confequeace  of  the  excavation,  as  his  death  cannot' be  at- 
^wnK  fon-  jj.j^jyjgjj  jQ  jjjg  latter  unlefs  he  be  killed  by  the  fall>  which  is  not  the 
cafe  in  this  instance. 

Workmen  If  a  perfon  hire  workmen  to  dig  a  well  in  the  precinfts  of  his^ 

dlgaweiiin  neighbour's  habitation,  and  they  dig  it  accordingly,  and  a  man  be 
weMt'S"^  killed  by  falling  into  it,  the  refponfibility  refts  upon  the  employer, 
iponfibiefor    not  upon  thc  workmcn,  provided  they  dug  the  well  under  the  idea 

accidents  un-       -»,  ,.  •  t  •        t  -nri- 

icfa  they  be      of  the  place  being  within  the  precincts  of  their  employer ;  becaufe,  as 
tref^/''"    a  contrad  of  hire,  ignorantly  engaged  in,  is  lawful  and  valid  in  ap- 
pearance, their  aft  is  therefore  referred  to  the  hirer,  they  themfelves 
having  proceeded  under  a  deception:— thc  cafe  being,  in  faft,  the 
fame  as  where  a  perfon  defires  another  to  flay  *'  fuch  a  goat,"  and 

he 
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he  does  (b  accordingly,  and  it  afterwards  appears  that  the  goat  was 
the  property  of  anpther, — in  which  cafe  the  compenfatlon  is  paid  by 
the  perfon  who  gave  the  order.  It  is  othcrwifc  where  the  workmen 
dig  tbe  w^eU,  knowing,  at  the  iatne  time,  that  the  place  is  not  within 
the  prccin^s  of  their  employer ;  for  in  this  cafe  they  are  relponfiblc; 
becaule  the  coatra£t  is  not  here  valid  in  appearance,  as  they  have  not 
been  deceived. 

If  a  perfon  conftruft  abridge,  or  lay  a  plank,  in  the  highway  The  builder 
[over  a  ftream]  wirfiqut  authority,  and  another,  wilfully  pafling  over  a,"J!"&c  i* 
iuch  bridge  or  plank,  fall  ofF-and  perifli,  ftill  the  perfon  in  queftion  is  fiJ^?^* 
not  refpoufible;  becaufc  although  he  be  the  creator  of  the  caufe,  and  life  witkt 
therefore  a  tranfgreffijT,  yet  a«  the  deceafed  was  a- wilful  agent  *,  and  paffingovei. 
tranfgfftfled  in  his  awn.  a£t  •{-,  his  deftru<aion  is  therefore  referred  to  "• 
himfelf ;  and  alfo,  becuife  where  the  a£t  of  one  who  has  an  option 
intervenes,  it  precludes  the  reference  of  the  deftruftion  to  the  firft 
agejat^;  jaa  wbae  (for  inAance)  a  perfon  digs  a  well  in  the  highway,. 
an4,aDpther  ^res  a  man  a  pufh,  and  thereby  caufes  him  to  fall  into 
the  weU,  ijo.thsA  he  dies, — in  which  cafe  (he  rcfponfibility  refts  upoa 
the  peilcvi  who  gave  the  puOi,  fince  his  a£t,  being  the  aft  of  a  wilful 
agentj    preoiudes  a  reforence  of  the  dedrudion  to  the  digger  of 
the  well. 


It  a  perfon  be  carrying  a  load  upon  the  highway,  and  the  load  A 
£a\\  upon  any  perfon  lb  as  to  kill  Him,    or  fall  in  the  road  fo  as  to 


.  port< 
■.fyoni 


Tible 

cidcots- 

qaufc  a -perfcn  to  ftumble  and  thereby  occafion  his  death,  the  refpon-  ocwfionedby 
. fiWity  itefts  upon  the  carrier;— whereas,  if  a  perfon  be  wearing  a 
eloak.upon  the  highway,  and  it  fall  upon  any  perfon,  or  upon  the 
road,  lb  as  to  occalion  death,  the  carrier  of  the  doak  is  not  refponfible. 

•  Anb,  Moicjhir  i — literally  a  perpetrator. 

t  (Probably)  as  hiving  paiTed  over  the  bridge,  &c.  without  leave  froin  the  builder 
of  it.. 

The 
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'.Tbe  difference  between  thcfe  two  cafes  is,  that.as  the  bufincfs  of  fhe 
carrier  la  to  take  care  of  bis  parcel  or  ioad,  ■  thc'Circumftance  of  16- 
flrifling  his  liberty. of  carrying  it  to  the  condition  of  fafety  does  not 
operate  as  a  hardihipupon  him ;— rwheceas,  the  bu(mefs<^the'W(i!arcr 
is  not  merely  the  t^ing  care  of  hie  garment,  but  the  wtariftg  of  it ; 
and  therefore,  as  the,rcftri£ting  his  Ubcrty  of  ufe  to  the  coaditioB'^ 
fafety  would  operate  as  a  hardfliip,  his  ufe  of  it  is  not  reftri£ted  to  any 
particular  conditions,  but  is  allowed  to  him  generally. 

A  aranger  If  a  perfon  hang  up  a  lamp,  or  fpread  .a  carpet,  *or  ftrew  grave!  in 

lamp  "or  ^  '  a  mofquc  appropriated  to  any  particular  tribe  or  people,  and  any  perfon 

ftrewing  gr«-  perifli  in  confequence,  nothing  is  incurred,  provided  the  perfon  who 

nofqueiure-  hung  up  the  lamp,  pr  fo  forth,  be  one  of  that  people; — whereas,  ifa 

S^arefd^  flranger  do  any  of  thefe  a£ts,  he  is  refponfiblc.     In  the  iame  manner, 

*^|?^'y     if  one  of  the  people  of  a  mofque  fit  in  that  mofque,  and  any  pcriba 

fnm;  perifti  in  confcquence,  he  is  not  refponfible,  provided  he  be,  at  the 

time,  engaged  in  prayer :  but  if  he  be  engaged  in  reading  the  Koran, 

or  teaching,  or  be  waiting  for  the  time  of  prayer,  or  fleeping  (either 

during  prayer  or  at  a&y  other  time,)  or  converiing,  he  is  refponfible. 

The.reafon  for  the  law  in  the  fonner  inAance  is,  that  as  all  the  r^^- 

lations  of  a  mofque,  fuch  as  the  appointment  of  a  prieft  or.afuper-. 

vifor,  the  opening  and  shutting  of  the  doors,  and  fo  forth,  -appert^n 

folely  to  the  people  to  whom  the  mofque  belongs,  and  not  to  any 

others,  their  a£ts  are  therefore  of  a  neutral  naturej  and  ^re  not  re- 

{l:ri£ted.to  the  condition  of  fafety;  whereas  the  a£ts  of  all  others  witby 

refpefl  to  it  are  either  'tranrgreffive,  or  permitted  under  the  ? oudition 

of  fafety;  and  a  pious  intention  does  not  prevent  rcfponfilality  whejcc, 

the  perfon  errs  in  the  manner  of  his  piety.     The  reafon  for  the"  law  ia . 

.the  fecond  inAance  is,  that  a  mofque  is  con(lru£ted  particujarly  fo^ 

t"he  purpofe  of  prayer,  to  which  reading  the  Koran,  teaching,  or  foj 

forth,  are  only  (as  it  were)  appendages ;  and  as  it  is  indifpenfable  that 

a  diftinflion  be  made  between  the  original  and  the  branch,  orJepend-i , 

ant,  the  aft  of  prayer  (which  is  the  original)  is  therefore  permitted 

generally. 
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gcaerally,.  witfiout  any  reftriftion  to  the  condidon  of  fafety, vnho'eas 
all:OCher  ads  or  employmentG  are  ib  reflrided. 

Ip  a  flranger  to  the  people  of  the  molquc  be  at  prayers  in  it,  and  'a .  but  he  i*  aw  ■■ 
perTon  foil  over  him,  and  die  in  confequence,  the  ftrangcr  is  no  way  fo^'^y^,. 
feiponfible;  becaufe  (as  has  been  already  obfervcd)  a  mofque  is  con-  oceafion^iby- 
ftruded  for  the  purpofe  of  prayer ;  and  although  the  right  of  public  fou. 
prayer  appertain  folely  to  the  people  of  that  mofque^  yet  any  perfon  is 
entitled  to  pray  there  alone. 


SECTION. 

v.:.\ ^A  ■■  .  ■      . 

,,    .      ,  Of  Buildings  which  are  in  danger  ^ fallings 

Ic  a  wdlt  belonging  to  any  perfon  lean  towards  the  public  high-  TbeowneroP- 
Vay;  and  i  perfon  require  the  owner  to  pull  it  down,  and  call  people  ttin*  re- 
to  witiiefs  his  requifition,  and  the  owner  negle£l  taking  it  down,  un-  'i»''fi*»'" '<»f 
til  at  length  it  fall  and  deftroy  either  man  or  property,  the  owner  is  occaiioned  by 
rcfponfible  for  the  damage  fo  occafioned,  on  a  iavourable  conflrudion.  recnved^^ 
Analogy  would  fuggeft  that  he  is  not  refponfible ;  (and  fuch  is  the  ■  *'^fi|l^  - 
doSriiie  of  5(6fl^y  i)    for  he  has  neither  perpetrated  the  deftru£tion  p2litdowo.  - 
himfelf,  nor  done  any  thing  tranfgreffively  to  occafion  it,  as  he  built' 
the  wall  in  his  own  right,  and  its  tottering,  or  the  wipd  fhaking  it,' 
were  not  his.  atSs,  whence  the  cafe  is  the  fame  in  eifefl  as  if  the  wall, 
had  fallen  previous  to  the  requifition,  and  calling  of  witneflcs,    as 
aforeiaid.    The  reafons,  however,  for  a  more  favourable  conftruftioa 
of  the  LAW  in  this  particular  are  twofold.— First,  upon  a  wall  leaning  ' 

over 
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over  towards  the  highway,  the  public  commumcatton  becomes  inter- 
rupted, and  the  way  *  occapied  by  the  property  of  the  owner  of  that 
wall.  When,  therefore,  any  perfon  makes  application  to  him,  and 
requires  him  to  clear  the  way,  it  is  incumbent  on  him  fo  to  do;  and 
hcis  confequently  guilty  of  a  tranfgrcffion  in  negledrng  it,  and  there- 
fore remains  refponfible  for  any  damage  it  may  occafion ;— in  the  iame 
muiner  as  where  a  man  finda  his  garment  upon  another,  and  demands 
it  of  him;  in  which  cafe,  if  that  other  refufe  to  deliver  it,  he  is 
guilty  of  a  tranfgreffion,  and  is  confequently  refponfible  for  the  gar- 
ment if  it  (hould  be  loft  whilft  in  his  pofleffion. — Secondly,  if  the 
owner  of  the  wall  were  not  made  refponfible  for  any  damage  its  fall- 
ing might  occafion,  he  would  negleft  to  remove  the  nuifance,  and 
confequently  paflengers  would  fuftain  an  injury,  as  they  would  be  de- 
terred from  going  by  the  place,  for  fear  of  the  wall  falling  on  them. 
The  removal,  moreover,  of  any  thing  injurious  to  the  community  is 
a  duty  incumbent  upon  the  perfon  to  Whom  it  belongs;  and  as  the 
owner  of  the  wall  is  the  perfon  immediately  concerned  in  the  prcfent 
inftance,  it  is  therefore  incumbent  on  him  to  take  it  down,  notwith- 
ftanding  his  fo  doing  may  be  prejudicial  to  himfelf,  fmce  private  iii- 
tereft  muft  yield  to  public  benefit.  It  is  rciquifite,  however,  that  fuch 
a  time  be  allowed  as  mayadmit  of  the  owner  takingdown  his  wall,  this 
being  indifpenfable  to  the  eftabliihment  of  offence  from  negfcft  or  delay. 
If  (after  the  requifition  for  pulling  it  down)  any  perfon  be  deftroyed  by 
the  wall  falling,  a  fine  is  due  from  the  Akilas  of  the  owner,  not  from 
the  owner  himfelf;  for  as  the  offence,  in  this  inftance,  is  ftill 
ihort  of  JbomiciJe  by  tnifiKhenturCy  an  alleviation  is  admitted  afortior'i^ 
left  the  owner  ftiould  fuffer  too  feverely: — but  if,  on  the  contrary, 
property  (fuch  as  an  animal,  or  houfch.old  goods)  be  deftroyed,  the 
compenfation  for  it  muft  be  paid  by  the  owner  of  the  wall,  as  the 
Akilas  are  not  implicated  in  the  refponfibility  for  property.     It  is  to 

*  Arab.  Haiva  ;  lirerally,  the  a/V,  or  atmofphere ;    a  phrafc  generilly  ufed  where,  the 
jiuifaiice  or  obAniSion  is  n«t  immediately'  upon  the  ground. 

7  te 
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be  obferved  that  thtf  application  {that  is,  the.  requifition  for  pulling 
down  the  wall]  is  a  conation  of  refptxilibility,  but  not  the  ta&if^  to 
witnefs ;  for  the  latter  is  called  in  aid  merely  with  a  view,  to  eftablifli 
the  former,  in  cafe  of  the  owner  of  the  wall  denying  it,  and  i%  there- 
fore ufed  only  out  of  caution.  .  The  upphcation  is  made  by  the  claim- 
ant faying  to  the  owner  of  the  wall,  "  Your  wall  has  become  danger- 
**  ous; — you  muft  therefore  t^e  it  down,  left  it  prove  deftruaive;'* 
and  the  taking  to  witnefs  is  efFeftcd  by  his  feying  to  the  byftanders, 
**  be  ye  witnefs  that  I  have  required  this  perfon  to  take  down  his 
"  wall." — It  i  proper,  however,  to  remark  that  the  taking  to  wit- 
nefs before  a  wall  has  become  ruinous  or  crooked  is  not  valid,  as  tranf- 
^refllon  cannot  be  eftabliihed  previous  thereto. 

If  a  peribn  build  a  wall  in  the  highway,  leaning  over  from  the  *  .|^'*"* 
firft,  lawyers  remark  that  he  is  refponfible  for  any  thing  which  ihdy  ertcMmW  a 
be  deftroyed  by  its  falling,  independant  of  the  requifitton  before  men-  fbr'^K  da- 


«cca- 


tioaed,  as  having  been  guilty  of  a  tranfgreinon  in  the  building  of  it,  ^^  ^ 
in  the  &ne  manner  as  a  peribn  who  conftni£h  a  balcony  or  gallery  faiiiag- 
projeAing  over  the  highway. 

The  evidence  of  one  man  and  two  women  fuffices  to  efbblifli  Ttw  requifi. 
the  application  above  defcribed ;  for  it  is  not  here  requifite,  as  in  bUfbed  upa« 
cafes  of  murder,  that  both  the  witncffes  be  males,  the  death  occa-  5^om  ■«" 
$oaed  by  the  Ailing  of  a  wall  not  anlounting  to  murder. ,  »d  mo  w»- 

A  Mussulman  and  a  Zimmee  are  upon  an  equal  footing  with  re-  a  Zimmtt 
fyeBi  to  the  requifitlon  for  pulling  down  the  wall,  as  all  mankind  are  «  wcUu  a 
partners  in  the  right  of  paffing  along.     The  application  is  therefore  *^^*"^» 
valid,  by  whomfoever  it  be  made, — whether  a  man,  a  woman,  a  free- 
man, a  Mokdiib,  a  Have,  (provided  his  mafter  give  him  permiffion  to 
litigate  the  point,)  or  an  infant,  (with  permiffion  to  litigate  from  his 
guardian.)— It  is  alfo  valid  whether  made  by  the  Sultan  or  any  other; 

Vol.  IV.  B  b  b  for 
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for  as  the  application  adepts  a  matter  o£  right  in  which  sll  are  equally 
concerned,  all  are  therefore  equally  entitled  to  make  it. 

If  a  wall  lean  over  towards  a  neighbouring  honfe,  the  owner  of 
the  houfe  is  entitled  to  require  it  to  be  pulled  down, — or  the  tenants, 
whether  they  be  hirers  or  borrowers, — for  to  fuch  perfons  in  particu- 
lar the  right  appert^ns  in  this  iiiAance. 


«nd  if  thoA 
hft  grant  a 
tenn  of  delay, 
his  valid. 


It  the  owner  or  tenants  of  the  houfe  grant  the  owner  of  the  wall 
a  term  of  delay,  or  exempt  him  from  rcfponfibility  for  any  damage 
which  may  be  occafioned  by  it,  it  is  lawful,  and  the  owner  of  the 
wall  is  not  refponfible  in  cafe  of  any  thing  being  deftroyed  by  its  feU, 
becaule  the  right  of  the  owner  or  tenant  alone  is  concerned.  It  is 
ethetwife  where  a  wall  leans  over  a  road,  and  the  magiArate,  or  the 
perfoD  who  made  the  requifition  for  pullmg  it  down,  grants  a  term 
of  dehy,  or  an  exemption ;  for  this  is  not  valid ;  and  the  owner  of  the 
Vail  tonfequently  ftill  remains  refpiHifible  in  cafe  of  its  falling  aod  de- 
ftroying  any  thing ;  becauTe  here  the  right  of  every  one  is  concerned ; 
and  the  magiflrate,  or  the  perfon  who  made  the  requUicioo,  is  not 
at  lUjcrty  to  annul  a  right  of  the  public.  '     ^ 


ApeifinfeU.         I*i  after  application,  a  perfon  fell  a  houfe,  the  wall  of  which 
lio^e'jSr  ^*™^  over,  and  the  purchaler  take  poffeflion  of  it,  and  any  thing  be 


accident*  it 
Majroccafitm. 


re^uifirion,  u  thcn  deftroyed  by  its  fiiUing,  there  is  no  refponfibility  whatever  upon 
fibie  iw  any  either  party. — The  Jifier  is  not  refponfible,  as  offence  cannot  be  efta- 
bliihed  in  him  unlefs  it  appeared  that  he  neglected  to  take  down  the 
wall,  having  at  the  fame  time  ability  fo- to  do;  and  here  his  ability  has 
terminated  with  the  fale :— neither  is  the  purchafir  refponfible,  becaufe 
no  application  has  been  made  to  him.  But  if  appTicatiou  be  made  to 
the  purchafer  after  the  fale,  he  then  becomes  refponfible,  as  in 
that  cafe  he  poflelTes  the  alulity  of  complying  with  the  requifition. 
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.'    The  ap^ication  and  l^quifltion  for  putlirig  dow^n  a  ruinous  wall  Therequifi- 
are  valid  when  made  to  any  one  whopoflefles  the  power  of  pulling  it  ^"J^muft 
down; — but  not  when  made  to  one  who  is  not  pofleffed  of  this  power,  ''*^*'**j\* 
fuch  as  a  pawnee,  a  truftee,  a  borrower,  or  a  renter.     The  applica-  Heof  com-  . 
tion  and  requifition  in  queftion  are  therefore  valid  when  made  to  the  ^. 
pawner  of  a  houfe,  as  he  has  it  in  his  power  to  pull  down  the  wall  by 
redeeming  his  houfe.     They  are  alfo  valid  with  refpefl:  to  a  wall  be- 
longing to  an  infant  when  made  to  the  infant's  parents  or  guardians; 
and  if,  after  the  requifition,  they  negleft  to  pull  down  the  wall,  and  ,  ,    , 
anything  be  deftroyed  by  the  fall  of  it,  the  compcnlation  falls  upon, 
the  infant's  property,  becaufe  their  a£t  is,  in  efFetS,  the  aft  of  the  in-  ,  . 

fant.  The^  are  likewife  valid  with  refpeft  to  a  Mokdtiby  as  he  may 
be  Authorized  to  pull  down  a  wall ;  and  alfo,  with  refpe£l  to  a  tfadipg 
tlave,  whether  indebted  or  otherwife,  for  the  fame  reafou  ; — and  if, 
in  this  laft  inftance,  the  (lave  negle6l  to  pull  down  the  wall,  and  any 
propei^y  be  deftroyed  by  the  wall  falling,  the  compenlation  for.  it  refts 
upon  the  flave's  perfon  *; — or,  if  a  man  be  deftroyed,  the  fine  is  due 

frdrn  the  mafter's  Akilas. 
.  h'~'-'-i.    ■'■         ■ 

If  a  ruinous  wall  be  held  in  coparcenary  by  feveral  heirs,  and  a  The  rttplB- 
pericn  apply  to  one  of  the  heirs,  requiring  him  to  pull  down  the  wall,   oneoffweral 
the  application  affefts  that  heir  in  particular;  and  accordingly,  if  any  ^^^^"* 
thing  be  afterwards  deftroyed  by  the  falling  of  the  wall,  the  heir  who  cpp«rcenerim 
was  applied  to  is  refponfible  in  proportion  to  his  fliare  of  inheritance ;  ^^ 
for  it  was  in  his  power  to  have  remedied  the  nuifance  by  referring  the 
matter  to  the  Kdzee^  and  reprefenting  the  circumftance  to  ham,  re- 
quiring his  order  to  his  coparceners  (if  prefcnt)  to  pull  down  the  wall, 
— or  (if  abfent)  his  authority  to  do  fo  himfelf. 

If  a  ruinous  wall  fall  upon  a  man,  after  application,  and  deftroy  After* wan 

•  That  is,  he  muft  either  be  made  orer  or  redeemed,  a$  Jo  otlwr  caTn  of  ofience. 
B  b  b  a  him, 
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dntyofthe     him,  and  another  perfon  fall  over  the  corpie,  and  fo  perifh,   the 

more  the     proprietor  of  the  wall  incurs  nothing  for  this  fecond  perfon,  be- 

MSnto/StL  '^"'^  *^*  removal  of  the  corpfe  was  incumbent  upon  the  beiri^ 

hcbrtfpon-  not  upon  ;6;m.     If,  on  the  contrary,  another  perfon,  after  the  wall 

feqii«r«ci-  felling,   be  deftroycd  by  Humbling  over  a  fragment  of  the  ruins, 

*'**'^  the  owner  of  the  wall  is  refponliblc,  as  it  is  his  bulioefs  to  clear 

the  road  of  all  fuch  fragments,    iince  thofe  are  his  property,    and 

an  application  with  relpefl:  to  the  wall  itfelf  is   (as  it  .were)  an 

application  with  refpe^  to  the  fragments,  the  intention  of  it  being  ta 

clear  tbf  h^bwa^r. 


The.owawQf  Jp  a  perfon  make  *application  concerning  a  wall  which  leans 
u  aotj^poa-  over  towards  the  highway,  and  it  afterwards  fall,  throwing  down 
dentsoco^^  a  vafe,  or  urn,  which  had  ftood  upon  it,  and  a  maii  be  thereoy 
MrfM  *^*  deriroyed,  the  owner  of  the  wall  is  refponfible,  provided  (he  yafe 
tide  from  it,  or  uni  was  his  propertyy  as  the  freeing  the  road  from  it ,  i;^A;e() 
•riidebeloog  upon  hitti.  If,  on  the  contrary,  the  vale  or  urn  be  the  prypqriy 
u  him.  Qf  fjjme  other,  the  owner  of  the  wall  is  pot  refponfible,  fin^c  ,the 
freeing  the  road  from  the  vafe  or  urn  refts  upon  him  to.  ^h$^ 
it  belongs.  I.  .J  J.  . 


CHAP. 
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CHAP,    m.- 
Of  OflFences  committed  iy  or  uj>on  Animaii. 

1  UB  rider  of  an  animal  is  anrwerable  for  any  thing  which  the  aninuU  The  ridtr  of 
may  deftroy  by  treading  it  down,  or  by  flriking  it  with  his  head,  his  ^^^^' 
forefeet,  or,  his  body :  but  he  is  not  refponfiWc  for  any  thing  which  f*^  '"T  ^-  . 
the  animal  may  deftroy  by  ftriking  it  with  his  hind-feet  or  his  tail.^7-  fid^byk,  ■ 
111  ftiortj  it  is  a  rule  that  the  right  of  pafling  on  the  highway  is  aj-  j^'JJiJ^  ■ 
lowed  to  the  whole  community,  under  the  condition  only  of  fafety. ;  «>pr"«wj  -^" 
for  it  is  the  exercife  of  a  privilege  in  the  paffenger,  with  refpe<S  to  '■- 

himfelf'm.  one  ftiape,  and  with  refpeft  to  others  in  another  ihape,  the 
right  of  paffage  being  participated  among  the  whole  community, —  '  ' 

whence  it  is  adjudged  to  all,  under  the  condition  of  fafety,  with  a 
Tiew  to  the  fritereft  of  both  parties. — It  is  moreover  to  be  obfcrve^, 
that  a  reftriftion  to  the  condition  of  fafety  can  obtain  only  in  matters 
where  an  attention  to  fafety  is  pra»3icable;  for  if  if  were  impofed 
where  fuch  attention  is  impra£ticable,  the  exertion  of  the  privilege  [of 
travelling  on  animals]  would  be  altogether  precluded.  Now  it  is 
poilible  for  a  man  to  guard  againft  the  animal  he  rides  treading  men 
or  property  under  foot,  and  fuch  like,  fince  a  pcrfon  who  rides  is 
tinder  no  neccflity  of  treading  down  every  thing  that  lies  in  his  way; 
but  he  cannot  guard  againft  the  animal  ftriking  things  with  his  hind- 
feet  or  tail,  fince  an  animal  unavoidably  ufes  thefe  parts,  in  travelling, 
without  any  immediate  controul  from  its  rider.  Accordingly,  he  i^ 
rcftrifled  to  the  condition  of  fafety  in  the  former  inftance,  but  not  Iti 
the  latter.  If,  however,  he  ftop  the  animal  in  the  highway,  he  is  «tdifhe«(» 
refponfible  £«■  any  deftruition  which  may  be  occafioned  by  a  kick  of  Jtf^'J'" 
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ibr^InS"  it(.'i>md-'reEfc,.;.ora.flroke<ofit3  tail,  fmce^it.is  poiEblc  iforhimtoavoid 

deuu.  -   '„  topping,  .although  it  bevttot-inihis  power  to  guard  the  anitDal  from 

*    '   kicking^  or'fb  forth^;    and  therefore,  as  he  tranfgrefles  m  To  fliop-r 

pirvg;  hb  is  refponfible  fbr  any  damage  which  may  enfu&iia  coa- 

lequ'euce. 

f^*  rhi"°f"'  '^^  ^"  animal's  hoof  ftrike  upon  and  throw  up  gravel  tir  fnflaM 
»ny  injury  ftones,  and  a  perfon's  eye  be  put  out,  or  his  clothes  damaged  therebyi 
fromT/flfM    '^^  "'^^'"  '^  '^°^  refponlible  ;    whereas,  if  the  animal  {o  throw  up  a 

flone,  thrown   '/atze  ftoue,  he  is  refponfible.     The  reaibn  of  this  is  that  in  theforrtiw 

upbycbeant'         o  '  r 

Biai'shoof:      cafc  it  was  impoflible  to  guard  againft  the  accident,  fince  ait  animal 

cannot  move  withoutlieing  liable  to  it ;    whereas,  in  the  letfdnd  in- 

ftahce,  it  is  poffiblc  to  guard  againft  the  accident,  fince  animals  may 

eafily  be  fo  guided  as  to  avoid  large  ftones.     It  is  to  be  obferrtd  that; 

in  all  thefe  cafes,  a  fecond  rider  (that  is,  one  who  rides  behind  the 

firft)  is  in  the  fame  predicament  as  the  firft,  with  refpefl  to  rcfpon- 

fibility.  ■'.■-:■.  I 

■'■■-!■  ;n  ■:: 

butnotfor  If  an  animal,  whilft  travelling,  diichargc  itsdung  oruHhe  ortihe 

o^^edl^  highway,  and  any  perlbn  pcrifh  in  corifequence,  the  rideraS  OtsOc- 

mdnngor      fjxjufiblc,  fiucc  it  was  impoffible  to  guard  againft  this;  and'tlrt'  fami 

rule  alfo  holds  where  the  animal  ftands  ftiU  whiMt  diicharging'  if^dUng 

or  urine,  or  when  the  rider  ftops  it  for  this  purpofc,  fince  there  are 

unlers  he  had  fgyeral  ammals  which  cannot  perform  thefe  whilft  in  motion.     If, 

ftoppcd  it  on 

the  load  on-    however,  the  rider  have  flopped  the  animal  for  any  other  purpofc^  and 

whiift*dif-     it  difchargc  its  dpng  or  urine,  and  any  perfon  pcriflx  in  confe^ucnce* 

^"ging        he  [the  rider]  is  refponfible,  as  in  fo  doing  he  was  guilty  o(  a  traafr 

grcflion,  fince  he  ftopped  the  animal  without  any  abfohite  noceffity, 

knowing,  at  the  &me  time,  that  this  muft  be  injurious  to  the  paf- 

.fengers. 

The 
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The  driver  of  an  animal  is  refiwniible  for  any  damage  the  acimal  Rerponfibi- 
may  occafion  with  either  its  fore  or  hind-feet,  whereas  the /?d<]ifrq>fffli  toThe'^;^"* 
animal  is  refponfible  for  the  damage  occafioned  by  its  /hro'Ccet  only,   "'  '"^'1^ 
not  by  its  hinJ-feet.     The  compiler  of  the  Heddya  remarks  that  this 
is  what  is  faid  by  Kadoorec   in  his  compendium ; — and  fcveral  of  our 
modern  doftors  coincide  in  the  fame  opinion ;   becaufe,  as  a  perfon 
who  drives  an  animal  before  him  has  a  view  of  his  hind-feet,  it  is 
therefore  in  his  power  to  avoid  accidents  from  them ;  .wnereas,  a  per- 
fon who  leads  an  animal  after  him,  not  feeing  or  having  any  command 
over  its  hind-feet,  cannot  poiSbly  guard  agaitift  fuch  accidents.  MoA 
tA  our  modem  doftors,  however,  are  of  opinion  that  as  the  driver  of 
an  animal  has  no  more  command  over  its  hind-feet  than  a  perfon  who 
leads  it,  he  therefore  is  not  refponfible,  anymore  than  the  other, 
for  thf;  ^mage  which  may  be  occafioned  by  them  ;— and  this  is  ap- 


It  is  written  in  the  Jama  Sagheer^  that  the  drherov  ieatkr  of  an 
animal  is  refponfible  in  all  the  inllances  in  which  reiponfibiltty  lies 
^gfi^.jUfe, rider;  for  as  they  (as  well  as  one  who  rides)  occafion  the 
{^p:^gel>y  tftkiiig  the  animal  to-the  place  where  it  is  committed,  their 
fa,dpiagtiB  therefore  reftri£ted  to  the  condition  of  fafety,  as  far  as 
fiCi^y,bf  prai^icable,  \a,xht  fame  manner  as  holds  with  refpeA  to  the 
rider., 

The  rider  of  an  anihial' is  required  to  perform  expiatbn  only  Expiation  ij 
where  ht  has  happened  to  tread  down  a  perfon,— not  in  any  other  in-  ^"^^^ 
ftance;~but  no  expiatory  z&.  whatever  is  required  from  the  leader  or  "°  animai,— 
<]^iv/r  of  ananinral.     The  reafon  of  this  is  thali  in  the  cafe  of /rf^i/w^  UaJer  or 
JatuBw  a'perfon,  the  rider  is,  in  cffeft,  the  perpetrator  of  the  homicide,   ''"'"'^• 
as  it  is  by  his  weight  that  the  perfon  is  deftroyed, — the  weight  of  the 
animal  being  merely  a  dependant  upon  the  weight  of  its  rider,  fince 
to  him  the  motion  of  it  muft  be  referred,  it  bnng  the  infirument  -of  fuch 

'  motion. 
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motion.  It  is  otherwife  with  th«  ZrA^r  or -ti^/ivr  of  an- aninal ;  for 
tbofe  are  only  the  producers  of  the  intermediate  caufe,  and  not  the 
actual  perpetrators  of  the  homicide,  as  their  adts  did  not  toannediatdy 
iffcQ.  the  fubjeft ;  (and  the  fame  reafoning  holds  with  reiped  to  the 
a<;i  of  the  rider  in  all  cafes  except  that  offreacUng  JowH;)~^aad  expia- 
tion is  enjoined,  in  cafes  of  homicide,  only  where  the  ofiendcris  the 
a^uaJ  ferfittraior  of  the  homicide,  not  where  it  is  effeiSed  byao  jjv- 
termediate  caufe.  In  the  ^me  manner,  the  rider  of  an  anuoal  is  xz- 
cluded  from  his  fucce^ion  to  the  deceafed  by  bequcft  or.iaheiitaiiCB, 
in  a  cafe  of  treading  thws,  hut  not  the  /eeu&r  .or  drher^  exdofion 
from  bequeA  or  inheritance  being  reftrlfted  to  the  aSual  f£r- 
peirator. 

If  there  be  a  If  one  man  ride  upon  an  animal  whitft  another  drives  or  leads 
u  alewJer  it  along,  and  it  tread  down  a  man,  fomc  fay  that  no  part  of  then- 
^p^H-'  fponiibility  falls  upon  the  driver  or  leader ;  becaufe  the  rider  (as  ha^ 
•>ty*««'>e«  jjecn  already  expbuncd)  is  accounted  the  a£tuai  perpetrator  of  ^m  ho- 
not  (D  dw  '  micide,  and  the  driver  or  leader  the  producer  of.  the  iftternxftdiW 
^"^'  caufe ;  and  the  accident  muft  be  referred  to  the  adual  pocpetnitDi; 

rather  than  to  the  producer  of  the  caufe.— This  is  approvpd^  . 

Cife  of  two  If  two  men  be  riding  on  two  difi^rent  animals,  and  nifli  with  ^rio- 

"z^A  ud^  lence  againft  each  other,  fo  that  they  both  die,  the  fine  for  eaoh  is 
kiHiDgeach  Jug  from  thc  jiiilas  of  the  other.  SA^e'i  and  Zt^er  maiijtain  that  in 
this  cafe  the  jikilas  of  each  party^  owe  an  jbajf  fine  only,  on  account  of 
the  other  *,  each  having  died  as  much  in  confequence  of  its  mat  ad 
as  of  that  of  the  other ^  whence  one  half  of  the  homicide,  oa  each  fpit, 
is  of  no  account.— The  argument  of  our  dot^ors  is,  that  the  death 
of  each  party  muft  be  referred  folely  to  the  ad  of  the  other,  and 
not  in  any  degree  to  bis  own  ad,  for  his  ad  (namely,  paiHng  along 

•  The  fiiwt  here  (at  id  all  otfaer  caii^)  p  ta  At  hwioFeacA  fvtj xd^t^Op 

6  the 
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tbo  highway)  is  purely  of  a  neutral  nature,  and  ah  aft  cf  ftich  a  hature 
does  not  admit  of  the  death  being  referred  td  it  To  as  to  occafidh  re- 
■fponfibHity.  It  may  indeed  be  otgefted,  that  upon  this  grbund  the 
whole  of  the  blood  is  of  no  account,  and  of  courfe  that  nothing 
wb&tever  is  due  from  the  Akilas  on  either  fide ;— for  as  the  a£t  of  both 
(namely,  pafling  along  the  highway)  is  of  a  neutrd  nature,  it  cannot 
be  iMade  the  occafion  of  refponlibility.  In  reply,  however,  to  this  it 
is  to  lie  obferved,  that  although  the  a£t  of  each  party,  refpeftively, 
be  -of  a  neutial  nature,  ftlU  it  is  reftrifted  to  the  condition  of  iafety  ; 
and' a  neutral  aft,  reftrifted  to  the  condition  of  fafety,  notwithftand- 
ing  th'at  it  be  not  an  occafion  of  refponfibiUty  with  refpeft  to  the  party 
himfe^f  h  ncverthclefs  fo  with  refpeft  to  the  other  party.  It  is  to  be 
obferved,  however,  that  a  complete  fine  for  each  rider  is  due  only 
.  Wllfcrc  th(y  have  happened  to  ruftt  againft  each  other  (as  above)  by  ' 
itajadi)etttufe\  for  where  they  have  done  fo  •wilfulfy^  an  A?^ fine  only 
Vyticf  ^  account  tif  each.  All  that  is  here  advanced  proceeds  on  the 
■ftppetetion  of  Ae  parties  being_/r^flw« ;  for  if  they  be  both  y?<KVj,  the 
6ta^^r«iat4i  %t  df  no  account*:—  it  is  not  of  anyaccount  in  a  caie  of  mif- 
aSirAf^\  becaufe  the  offence  of  a  flave  offefts  only  his  own  perfon,  in 
this  vhy'',  tfeat  Iris  inafter  makes  his  perfon  over  to  the  avenger  of  of- 
fence, or  pays  him  an  atonement  in  lieu  thereof;  but  in  the  prefent 
-Iriftatvefr  thb  {^erfons  of  both  flavds  are  deftroyed,  in  fooh  a  manner 
•thatthe  mfffters  have  no  concern  with  it;  nor  have  they  left  any 
ihing  in  li^u  thereof^  and  hen  :e  the  blood  of  each  muA  needs  be  -of  no 
acbeont :— ftnd  fo  likewife  in  a  wilful  cafe  ;  becaufe  each  of  them  has 
{itirifhed  at  the  time  of  his  offence,  without  leaving  any  thing  in  lieu 
of  bis  perfon,  and  in  fuch  a  manner  that  the  mafters  have  no  concern 
in  it, — whence  the  blood  of  each  muft  needs  be  of  no  account  in  this 
^nftance  alfb.     If  one  of  the  parties  be  a  flave,  and  the  other  a  free- 

•  Literally,  "  —goisfir  rulhing." — The  tranflater  adopts  the  phrafe  here  uled  in  pre- 
Terence,  as  being  fotncwhat  more  elegant,  and  ej^eiGng  the  Tcnle  of  the  author  with  equal 
corrcftnefs.  .^ 

Vol.  IV.  C  c  c  man. 
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man,' tbeti, 'in  a  cafe  <>f  ouiadveDture,  the  A'eemaii*s  jIAilai  -zn  le- 
fpotUiUefor  the  Talue  c£  the  flave,  which. muft  be  p<ud.ta.thB  freE> 
iti»i*s  htursj  whofe  right  is  cxtinguilhed  with  tefye&toMiy  thing 
beyond  fuch  value;— (as  if,  for  initancet  the  value  of  the  flare  wei£ 
oiie  thoo&hdtiirms i  in  which  cafe  the  freemati's  heirs  would  be  en- 
titled to  take,  from,  his  jlii/as,  onethoufand^/rfflj,  the  remaining  nine 
th'oufand  of  the  freeman's  fine  being  remitted  ;)—becau&»  in  coa- 
formity  with  the  tenets  oiHaneefa  and  Mobasnmed,  the  valuctif^ 
flave  is  due  from  the  freeman*5  Akilm^  as  the  competition  for-  his 
[the  flave*s]  perfoti,  for  which  the  Akilas  are  rerponlibLe;-r!and  of 
•this  the  freeman's 'heirs  areentitled  to  poflcfs  themfelves,  bccau&  it  is 
(nii  eff^G}  anf^uivaknt  for  the  flave; — but  their  right  to  atufthing^be- 
ybHd'Che  value  of  the  flave  drops,  as  the  flave  has  lefl:  nothingjbdiMd 
him'lo'anfwer  fuch  excefs.  If,  on  the  contrary,  the  partits^ 'rbfOng 
Wfl^e  and  4  freeman,  rulh  agunft  each  other  wi^/Zy,  the  fteamods 
.  ^it(bi  3(<etaccoru liable  only  for  i6d^the  value  of  the  flave,  (fc.witiSil 
'  c'^fe^iilyinducing  ia^  of  the  refponfibility,)  which  muft'fad  ]iaaij-to 
^ the  freetnatx's  heirs;  for  as,  in  this  inftance,  a  moistjr  of  the  ^bneiiH- 
the  freeman  was  due  from  the  flave,  and  he  left  nothing  •nttpt'tfae 
half  of  his  value,  (as  above,)  they  are  therefore  entitled  to  poflefs 
themfelves  (^the  fame,  and  the  remainder  of  the  fa^Lf^ifii^,,  l^yond 
half  the  value  of  the  flave^  its  remitted.  ,  ^  i//:-/ 

The  drimof  Jf  a  perfon  be  driving  an  animal  along,  and  the  animal's  fstddle  or 
rcTponfible  load,  or  any  thing  elfe  which  may  be  upon  it,  fall  off,  and  kill'iEt  rhd, 
dn»t"LCT!**  '^*  driver  is  refpcmfible,  as  having  been  guilty  of  a  tranfgreiffiiofli  in 
f!^**  "  ncglefting  to  fecure  the  load,  or  fo  forth,  properly  upon  the  animal, 
auing  off.      for  if  it  had  been  fufficiently  fecured,  it  could  not  have  fallen  dtf. 

ReffMnfiU-  The  perfon  who  leads  a  firing  of  camels  is  refponfible  for  any 

^ofaftring  thing  which  they  may  tread  down.     If,  therefore,  the  camels  tread 

of  caneii.       down  a  man,  the  fine  for  him  is  due  from  the  leader's  jiiiicu,  or,  if 

"  ",  they 
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bcoau&'itwiishisbulmofs  tolook  to  tlwcamels^i  in  dtb  fitibekMuioet' 
aauulriiwr;  ■  and  as,  where  he  lusglofis  ib  to  do,  he  ie .guilty  q£^  dmir 
gBoffioB^  and  tranrgrelBon  occafions  rcTponfibUitj,  he' iff  TeTponliUb 
accocdingly: : -^ but  the  refpoafibility  for  the  perJhM'reiXs  wKh^hts 
idkilaSf  and  that  for  the  froperty  with  htmfelf,  a§  has  been  already 
expluned>  If  there  be  a  Mver  to  the  Aring,  as  well  as  a  lea4«r^  the 
xefponlibUity  vefts  equally  with  both;  becaufe,  as  the  lead^.of  one 
'Cdmel  isifebelewlar  of  the  whole,  fo  the  driver  of  one  is  the  driver,  of 
ithe-whole,  the  halter  of  each  being  faftened  to  the  one  immediately 
:^bdfQmb)iD.  ^Tlus  rule,  however,  obtains  only  where  the driv^  is  3t 
tbq«ad;of  tbe.whc^  Aring;  for  if  he  b^  in  the  middle,  and  tbi^rQ^ay 
iikfidJofi  the  baiter  of  one  of  the  camels^  he  alone  is  rjefponfiW^.wii 
rrfi^^ta-*£qcb>  damage  as  maybe  occatibned  by  Jthe  oatPfiU.  <«>hitih 
aboneafter.  him ;  becaufe  the  leader  at  the  he^d.of  the  whpIe.(»Anf}t 
iffiji&id)tOcieailt  thofe^  .on  account  of  the  Ib-ing  being  thus  iotorrupt^ ; 
o4-Mbu(  bdthtanidqu^yiro^bnfible  for  any  daiti^.  pccafipn^  by:the 
-K^oKfe  Ja^oM  iMOkf'^fiQC^iw V/TVifx  thofe  at  thie  fame  titoe  that  he  led^ 
jdiafthE«gfi,H:L.  j.L.' 
8t3'floq  oJ  bjiji'.'.-   :■.■■-■  ,   ■  '^ " 

^J'^o^J^  a^rfoif  ■feftfen  \  camel  W  d'  ftrihg  of  camels,  with  the  Irader's 

knowledge,  and  the  camel  fo-feftetiSl^^read  doWna  man,  the  fine  for 

hino  is  due  from  the  leader's  AkHaSy   becaufe  it  was  in  his  power  to 

t,|iifp\10<^Rd,:after  ^rjd,  watchedibis  camels,  fo  as  to  prevcDt.in  ad-  :        ^     v 

,4i^i?^.9^:being  jpined  to  theiiring;  and  in  neglecting  fo  to  do  he 

„jw^,£ni4ilty'Of  a,traufgrei£on;  which  occalions  refponlibility.     Now - 

l(^fj^<^icide,  in  this,  initance,  h  komcide  by  an  inUrmediate  caufe\ 

aa^it^iq  ^^  for  itjtliereforc  fidls  upon  the  Aii/as,  in  the  fame  manner 

a$  in  a  caie  of  homicide  by  mifadventure.     But  the  leader's  Akilas  are 

entitled  afterwards  to  reimburlc  thcmfelves  by  taking  the  amount  of 

'fnc  fine  froiri -the  ^>f/Aw  of  the  perfon  who  faftened  the  additional 

.'camel  to  i^heftririg;  becaufe  it  was  by  hjs  a£t  that  they  became  fub- 

'  jey:cd  to'tlie.  payment  of  it ;  and  the  only  reafon  why  thfe  re^onfibility 

c  c  c  2  d^ 
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did.  not  iall  u[>OH  them  at-the  firA  is,  that'  thead  of  faihcain^  the  ad- 
ditional catnel  iva^i&t  ibit  of  cfoation  t^  a  caufe,  whereas  theJeading  of 
the  tiling  is,  Iei  the  eye  of  the  law,  equivalent  to  the  iidiual  com- 
nuiTKui  of  the  homicide,  the  deilru£tion  having  been  occ^fkxied  by 
the  leading  of  the  ftriug,  not  by  faAening  the  additional  camel  ;-»-and 
as  the  adual  perpetration  of  the  homicide  is  a  thing  of  a  more  forciUc 
nature  than  the  mere  creation  of  the  cait/e  of  it,  the  reCptnfibility 
confequently  iirfl  falls  upon  the  AkHas  of  the  leader.  JUawyots  xe- 
mark  that  what  is  here  advancal  (of  the  leader's  Aktks  having  re- 
courfe  to  the  Akllas  of  the  faftener)  apphes  otily  to  a  cafe  whe»  the 
additional  camel  was  failened  to  the  Aring  at  a  time  when  it  was 
moving  forwards;  for  as,  in  this  cafe,  the  falleaer  does,  as  it  were, 
iiire^  his  camel  to  be  led,  he  therefore  impliedly  aifumes  the  refpw 
fibility  for  fuch  damage  as  it  may  occafion : — but  where  the  additiomal 
camel  was  faftened  to  the  ftring  at  a  time  when  it  flood  fti^, ,  and  the 
leader  afterwards  leads  it  on,  and  a  man  is  trodden  down  by  thi^  aiijlr 
ditional  camel,  the  refponfibility  refls  with  the  leader's ^j(//<zf,..wha 
are  not  entitled,  in  this  cafe,  to  reimburfe  themfelves  fcom  tbe.^U^/W 
of  the  faftener,  becaufe  here  the  leader  appears  to  have  ,led  oa-  the 
camel  of  another  without  that  other's  concurrence,  as  he  has  not  ^ 
nified  his  confent  either  exprefsly  or  by  implication. 

A  periom  »  If  a  perfon  let  flip  *  his  dog,  and  drive  him,  (that  is,  run  aft^ 

for  the  cU-  him,)  and  the  dog,  without  flopping,  deftroy  any  thing,  the  refpoa- 
toneA^'  fibility  for  it  refts  with  the  perfon  who  let  him  flip,  the  afl  of  the 
huniing  j>i»  ^Qg  being  attributed  to  him  becaufe  of  his  driving  him;— whereas,  if 
tbingi  a  perfon  cafl  off  his  hawk,  and  drive  her,  (as  above,)  andtfte,  with- 

out flopping,  deftroy  any  thing,  the  perfon  who  caft  her  off  is  not  i»- 
fponfiHt.— (The  reafon  of  this  diftinftion  between  a  dog  and  a  hawk 
is,  that  a  quadruped  is  capable  of  bcing^r  on  or  driven^  whereas  a  bird 

*  Liunlly,  giv*  bead  te.     fS«e  Huntings  p.  171.) 
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is  not  fo,— whence  a  regard  is  paid  to  the  driviftg  iifthe  ow,  but  not 

of  the  oriwi)— *-If,  on  the  contrary,  a  perftm  let  flip  his  dog  ivithout  but  not  unieft 

driving  him,  (that  is,  without  running  after  him,)  and  he  deftroy  ,^„«rX*the 

any  thing  without  flopping,  the  perfon  who  let  him  flip  is  not  re-  ^°%  f 

fponfiblej-becaufe,  as  the  dog,  in  this  inflance,  a£ls  from  his  own 

option,'  his  aft  cannot  be  attributed  to  the  perfon  who  let  him  flip.— 

It  is  related  as  an  opinion  ei  Ahoo  Toofrf  that,  in  all  thofe  cafes,  the 

perfon  who  caft  (rfF  the  haWk  or  let  flip  the  dog  is  to  be  held  relpon- 

^ble,  out  of  a  regard  to  the  prefervation  of  property.     Mohammed 

alfo  ofeferves,  in  the  Mahfoot^  that  where  a  perfon  lets  flip  or  cafts  off 

any  animal  upon  the  highway,  and  the  animal,  without  ftopping, 

kills  a  man,  riie  rcfponfibilhy  for  thefame  reft s  upon  the  perfon  who 

caft  it  ofF,  or  let  it  flip,  whether  he  have  Arhen  it,  or  otherwifc,  the 

motion  of  the  animal  being  referred  to  the  perfon  who  let  him  flip,  fb 

long  as  it  Continues  to  move  on  in  a  ftraight  line :  — but  that,  upon  the 

aninfiil  tumfng  off  to  the  right  or  left,  the  effefl  c£  letting  it  flip  ter- 

miriates,— iri  other  words,  the  perfon  is  no  longer  rcfponfible  in  cafe  of 

any  damage; — and  the  fame  rule  alfo  holds  \vhere  the  animal  flops, 

and  then  moves  on  tof  itfclf ;  for  if,  afterwards,  any  thing  be  deftroyed, 

tbcre'is  no  refponfibfllty. ' 

If  a  f)erfon  let  flip  his  dog  at  game,  and  the  dog  deftroy  any  thing  hor  where  i-,e 
elfe,  without  flopping,  yet  fhe  perfon  who  let  him  flip  is  not  refpou-  flfp  a/^i^.. 
iible,  provided  he  did  not  drive  (that  is,  run  after)  him;  for  as  hunt- 
ing is  a  thing  unlimitcdly  lawfnl,  and  is  not  reftrifted  to  the  condi- 
tion of  fafety,  (it  not  being  an  exertion  which  can  affeft  any  other 
than,  the  hunter  himfelf,)  tranfgreflion  (which  is  the  occafion  of  re- 
fponlibility)  cannot  be  eftabliftied  in  this  inflance.  If,  on  the'con- 
trary,  a  perfon  let  flip  his  dog  on  the  highway,  and  the  dog  deftroy 
'any  thing  without  ftopping,  compenfation  muft  be  tftade-bythe  per- 
fon who  let  him  flip ;  becaufe,  although  the  occupancy  of  the  high- 
way be  a  matter  of  a  neutral  nature,  ftiU  it  is  rtftfiftcd  to  the  condi- 
tion of  fafety,  as  being  an  exertion  affefting  the  community  ;  and  the- 
4  letting 
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bUiCy.,o    .,>:;:-,.i;    -..:.,    -    ■..    :        ■ ..,.....,;:...',    ^Jn'b 

A  •"*"•?»*-  '      Ik  a  pcrlbii  cail  off  or  fe±  Ipofe  ao  animal  on  the  hig^Wfyt;ancl,l|t)f 

ammarontbe  animal  movc  flraight  dp,-  and.  then,  turning  to  t^  rigtitpr  Ipf^, ;i;f-)n4 

J^^J^^ie"   <3own  corn,  brro.tbrth,  the  perfdn  who  caft  it  loof^  is  j-efppj^iJWcp 

for  an^  de-    j,^  ^gt  jf  cheri;  be.morQ  roa4s  than  one.    If,  on  the  contracr,  an  aui- 

mycomnit.  xnal  orva/^.iobfe,  'and  then, .  movnig  on  of  its  own  accord^  l(4la^n^aa, 

lor  tread  dj6wn  property,  eitbor  by  night  or  day,  the  owne?  js  ao^f^ 

'i^oIf^llie^bec«u^eitho, prophet  has  lb  ordained ;  and. alio,,  bef^yfe.jijhp 

<^a^x^<tbei.anin1al.canni}t,  in  (his  cale,  be  attributed. to J;h£^;pvif^, 

rfmdejhe  neither  cift  it  off  not  drove  it.  •  -t,*  w  vmo  s;:' 

'^^'"''■'     ''■''    "    '        ■       .  'ji,-;  f-Jii  7/01ll> 

Foi  the  eye  j  :.  {p. a  gcrfon  pu^  out  One  of  the  eyes  of  a  goat^  ih^.  laoAjSQRtpQn- 
adequate  ^ate  [not  for  any  determinate  part  of  the  whole  value,  buli,iiusr<^^|  "fyt 
compenfation  the  dcfeft  thereby  occafioned ;  becaufe,  as  the  only  ufe  of  a  goat  is  its 

forthcejreof^joMlJcrf)!  its  .flefli,  not  its  kbour,  noliiing  m9nc,ca^),.tjc,f^ir^thaii 

animal""*    f  iwroly  the  diminution  occafionec^  in  its  yajue^;  |\cf  the^5^55,.^n,(^e 

founhofihe  jjc(jnt„ry,  of  an  ox,,  a  camel,  a  drorpedary,  at^.a^,,,^!;^^^^^*^^ 

.■whatpyer  defcfiptjoi?,  ^  compenfatiflnj  muft  hp  xnadc  o^^  fl^of^iff'l^?^ 

vthpvaluej  becaufe  tl\e  prophet  hasla|d,./'  JF^r,y^iry/^«%;^j^j^/ 

**  except  a  goat  ye  mufi  _pay  a  f(mrth  of  tt^fyalm,  ^  tbe,i(^tim/^*—fjaA. 

alfo  becaufe,  as  the  work  of  ^  tt^e.  ar^irafil  ca'^/ijot  .b«  perforn^ibi^  iy 

ipeans  oi  four  eyes,  (twpofjthc  anjn^,  .aqd  two.yf  his,drivj?rA.thc 

animal  may  therefore  be  faid  to  have  f(^''  «iyes,^ — whence  a  iqqrtbrf 

his  value  is  due  for  the  lois  of  one  eye. 

'       ■  :■,..■  iiij  v..  .-(i^arl'  ii 

Cafejofda-  Ip  a-perfewlje  riding  upop.his  beafl;on  the  hig];iw;ay,  and^^pttHir 

KiT/m  P^^^o**  ft^ike  (M-, .goad,  the .beaft,..witl^ouE  the  pon'fent  of  ^„ndcy,.,Jb 
sniinai.  lav-  as  to  caufetitijo  l^ill  ;}.,raau. by  kicking,  .or  treading- hif^,fjf)iyn,, or 
opittblwk,     running  over  lun?;»  I^„ ^^fepii^^i'y  /^fts  upon  ^thc  per^onj  who  fo 

Aiuck  or  goaded  it,  not  upon  the  rider;  becaufe  the  former  was  tbe 
5  inlUgator 
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indigator  of  the  animal's  aCli  which  milft  therefore  borcferrpciitO'hiro; 
smd  alfo,  becaufe  .thi?  pcrlbn  is  the  producer  of'  the  tfe^ff  oft  ldie,!^i- 
dent,  (for  an  animal  naturally  kicks  upon  being  flruck  or  goa:de<3^) 
and,  as  fuch,  is  guilty  of  a  traufgreilion,  having  goaded  the  bead 
without  the  rider's  confent;  and  as  the  ridir  has  not  in- any  refpedt  ' 
tranfgreffcd,  he  [ihie  goader]  is  therefore  folely  Tcfponfibie. — (If, 
however,  the  rideti  at  the  time  of  the  other  perfon  ftriking  or  goad- 
ing the  beaft,'had  (lopped  it  in  the  highway,  the  refponfibility  rtSta 
<itpbn  hitn  and  the  goader  in  equal  (hares,  as  in  this  cale  he  alfo  has 
trknfgreflred,  in  having  flopped  the  animal  upon  the  road.) — ^If,  on 
Che  contrary,  the  beafl  flrike  out  at  the  perfbn  who  goaded  or  ftruck 
him,  as  above,  and  he  die  of  the  kick,  his  blood  is  of  no  account,'  as 
he  may  be  faid  to  have  (Iain  himfelf.  If,  on  the  other  hand,  the  beaft 
throw  his  rider,  and  kill  him,  the  fine  for  him  is  due  from  the  Akilas 
-«flh»'goader  or  ftriker,  he  having  tranfgrefled  in  producing  the'caufe  :.  .  : .  i 
:of  jtliC'ttniduit,  '•  '  'A  ■   ■',' 

' '  ^  It  a  peffon  be  riding  or  (topping  upon  his  beaft  <m  his  own  land,'   '  •    '  ■' 
arid  anothiir  goad  or  ftrikc  the  beaft  vpithout  the  rider's  confeut,  and  .    . 

■'ther'beaftflyout  and  tread  down  a  man,  the  refponfibility  refts  upon 
'  tWi^i^on  Who  (b  goaded  or  ftrdck  it,  and  not  upon  the  rider,  for  the 
■'realSna'befoi^  explained. — If,  on  the  other  hand,  a  perfon  be  riding 
upon  his  beaft  on  the  highway,  or  flopping  upon  it  on  his  own  land, 
-and  another  goad  or  (Irike  it  by  his  de(ire,  and  it  fly  out  and  tread 
down  a  man,  neither  the  rider  nor  the  other  arc  in  any  degree, refpon- 
fible : — the  lUiter  is  not  (b ;  becaufe  his  a^  of  (hiking  or  goading  the 
animal  is  in  fuch  a  cafe  tantamount  to  that  of  the  rider  himfelf; — nor 
is  X^Vi  firmer  [the  rider]  (b,  as  he  has  here  authorized  an  a6l  to  which 
he  is  perfectly  competent,  the  goading  of  an  animal  being  equivalent 
to  driving  it.  But  if  the  rider  be  moving  along  iht  road  upon  his  beaft, 
anpd  another  then  ftrike  or  goad  it  by  his  delire,  and  it  tread  down  a 
"^man,  both  parties  are  refpon(ible  in  au  equal  degree,  provided  the 
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man  was  trodden  down  without  the  beaft  making  aay  ftop,  becaufe, 
in  this  cafe,  its  motion  is  referred  to  both  aUke  *. 


If  a  man  be  leading  an-animal,  and  another  ftrlke  it,  and  it  break 
away  from  the  leader,  and  commit  any  damage  without  flopping,  the 
pcrfon  who  ftruck  it  is  refponfible  ;  (and  fo  likewifc  whera  the  ani- 
mal was  driven  by  any  perfon,  inftead  of  being  ledi)  becaufe,  as  the 
breaking  away  of  the  animal  was  owing  to  the  ail  of  the  ftriker,  any 
accident  that  may  eiifue  is  referred  to  him.  '^   .    •■/    -C } 


A  perfon,., 

ftritmgan 
2Tiiina1.  fo  a 
to  nccaTiDD. 

inir:hi«f.    is 
refponfible  J 


jMid  fo  Irke- 

who  fcts  any 
thing  in  the 

whiih  renders 

mif.hievous. 


If  the  ftriker,  in  the  examples  here  recited,  be.  a  fl^wt^  :he(k,fiei 
fpohfible  in  his  perfon  for  any  damage  which  may  enftte.j-^Mjr^-.ifiyjb 
be  an  infant.,  the  refponfibility  -(for  property  deftroydj,  pp^fecqaaji 
pei:lpnal  injury  (hort  of  a  M^w%iha  woundj  lies  againft  J^is  .(fi^bpibpt 
C^iife  flaves  and  infants  are  liable  to  be  profecuted  for'  t&elr  ^Sii.  '^o  jfu'l 
.  .■  .  .         ;    J  j-.-jflfim  wlJ 

..  If  a  beaft  be  ftruck  by  any  thing  which  a  pecfoni  mH}\h^v4>ft?W 
the  highway,  and  flyout,  and  kill  a  man,  the  rc^niibUfty  ViStS'M'ftlf 
the  perfon  who  placed  the  thing  -there  ;  for  as  he  trtrif^ffe*^^ 
doing,  the  ftriking is  therefore  referred  to  him^'thar08njfi5t«iH»ili»#> 
•fe£t  the  fame  as  if  he  had  himfelf  ftruck  the  aniriwli    -"■  ■  .^r.^'t^t.  tilt 


'  A  frivoloos  difcuffion,  ontMs.poim,  ofconfidertiblelength  tsomitt«|■b)r■alt*frtnl^ic^?• 


■CHlAP. 
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C  H  A  P.     IV. 

Of  Offences  committed  by  or  upon  Slaves. 

Upok  a  (lave  committing  any  offence  b^  mifidventure,  his  mafler  a  Have  con- 
muft  be  required  dther  to  make  him  over  to  the  avenger  of  the  of-  ^^''fy'^if! 
feoc«»  dr  to  pay  a  redemption  *  for  him.     This  is  according  to  our  ""^^"^"^ 
doSnrs.    Sh^ei  maintains  that  the  flavc*s  offence  attaches  fblcfy  to"  o»erw(he 
bis  perfen ;  whence  he  muft  be  fold  in  order  to  make  fatisfaftioa  for  ^^^^ 
Itj:  unldl  his  mafter  agree  to  pay  xktfne  thereby  incurred.^    One  r6- 
iok  of  this .  dif^reoce  of  opinion  is  that,  according  to  our  doAbrs,  if 
tlie  nsdler,  being  aware  of  the  offence,  emancipate  the  flaVd,  he  is 
iaBiylwfateiy  foppofeA  to  prefer  the  mode  of  pajino;  a  r^enlptiohary 
atoncsqeoty  aq.'idiDVe;  for  as  he  had  tvTo  Ittodes  of"  ciMldu^  in  his 
choice,  ttnd  thus  incapackares  himfelf  from  adopting'  one  of  tTieim,  tlic 
etbor  CDtiftqucHtly  remains  binding*; -^-whereas,  according  to  ^iS^V^ 
the  ofitatcev  after  fuch  mauUmrfHoU,  it  fo  l!>e  accounted'  for  by  t^ic 
fiaoe^  noC  by  the  emandpatory  bet^ufe  it'  Was  to  have  been  accouate<{ 
for  by  means  of  his  perfon  ;  and  as  t^e' mafter,  in  emancipating  him, 
farted  (as  ir  were)  with  hie  per^n,  the  matter  of  cdurfe  refts  witK 
(h«  flav«'.     (It  is  to  be  observed  th^t,  CtincCrning  this  cafe,  a  di^r- 
tmce  of  opiniem  obtains-  among  the  companions;   the  opinion  of /^n 
jSbbM  coinciding'  with'  tfie  tenets  of  our  doftbi^,  and  that  oiOfnar 
with  dwtenets  of  5']&^/^;) — Sbe^^it  infupport  of  his  opinion^  argues 


*  Arab.  Fiddteye. — The  redemption,  <fr  rademptianarjr  atonement  in  this  ii 
nnft  mr  be- confounded  with  thef  ranfom  In'a  cbntra£t  of  JtAd^i/,  FiiUtr/i  being -defined 
**  m^vdimptuKjm-  u^alu  tthieM^tfirfiHti,".        '       .         .  '    '  ' 

Vol.  IV.  Ddd  that. 
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that,  in  the  laws  concerning  offences,  the  original  principle  is  that 

the  refponfibility' refts  Upon  the  offender  himfclf;  but  that  the  ^kilas 

fireto-bear  their  part.     Now  a  (lave  has  ho  Akilas ,  for  (according  to 

S^>afei)  a  man'«  k'mdred  are '  his  Ak'ilas ;  but  between  the  Have  ^d  his 

mafter  ho  rclationfhip  whatever  fubfifts  { — and  fuch  being  the  cafe, 

the  refponfibility  for  an  offence  by  mifadventure  refts  upon  the  llave's 

pcrfon  in  the  manner  of  a  debt ;  and  he  will  accordingly  be  Ibid  for  an 

ofi^nce  againfl  the  per/on  in  thfc  fame  manner  as  for  an  offence  com- 

mitred  upon  property. — Our  doctors,  on  the  other  hand,  argue  that 

the  original  principle,  in  the  cafe  of  offences  by  mifadventure  againft 

the  perfon,  is  that  the  rcfjxaifibility  muft  not  refl  entirely  upon  the 

offender,  left  it  fhould  prove  ruinous  to  htm,  (becaufe  he  is  in.  this 

-  '  '  inftance  excufable,  as  he  did  not  iejign  to  offend,)  but  that  his  Akilat 

\'„   muft  bear  their  part  of  it ;  andthcmafter  of  the  flaveishis^^/Za;  be* 

'  '  canfb  the  ground  of  the  relation  of  Ak'tla  is  fupport  and  e^pance^  ih& 

.'.'■''  a.  tnaftcr  ftands  as  Xhzjupporter  and  affifitmt  of  his  flave.  '  The  re^pcm- 

'V  .•;  ,'     iUxJtity,  therefore,  for  an  offence  by  mifadventure,  coniraittiwl  fcy'a 

'■"'         -'•  ilave, . refts  upco  his  ^i/y<i,  namely,  his  mafter  :'— But  ho^fbfW^^ 

',r  .        fence  committed  upon  property,  theAii/as  not  bearing  any' jwH™ 

the  refpCM^fibility  for  oS^ces  of  that  defcription.  ,■■■■. -i-.- 'Jl.-- 

Objection. — If  the  mafter  be  the  Aii/a^  it  would  foUiiw'thil'iii 

option  fhould  be  allowed  to  him  between  putting  away'the'irat6''^(l 

paying  the  redemptionary  atonement  for  him;— inthe£ime  miiil^ra$ 

holds  with  refpe£t  to  all  other  AAt/as.  ' . .  •  . 

Reply. — An  option  has. been  ordained,  in  riiis  inftance,  as  kh  al- 
leviation to  the  mafter,  left  the  matter  might  prove  eflentially  injifrious 
to  him.  This  alleviation,  in  fa£t,  is  requifite  in  both  inftances  ;' 'the 
cmly  difference  being  that,  in  the  cafe  of  other  Ait/as,  it  is  efieded  by 
ividing  the  refponfibility  among  the  whole  ;— whereas,  in  the  pre- 
fent  infbnee,  it  is  effe^ed  by  giving  the  mafter  an  option  of  making 
over  the  flave,  or  paying  the  redemption  ;  for  he  is  only  one,  and  the 
Option  is  a  kind  c^  alleviation  to  him.  The  making  over  the  (lave  is 
indeedwhat  is  originally  required,  (jKCoidm^to  the  RawJlyet Sad^&i} 

•      bia 
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but  the  inafter  IS  tlius  at  liberty  to  redeem  his  flav&,by  payi^ig  thp-j:$r 
dpmptionary  atonement ; — whence  it  is  that  he  ftaiids  acquitted. qf  all 
claim  j  and  that  nothing  whatever  is  required  of  him,  in  cafe  of  the 
Have  dying  before  he  has  made  his  option,  a&  above ;  becaufe  the  Have 
was  the  fubjeft  due,  which  here  no  longer  remains.  It  is  other\yife 
in  thecale  of  aa  offender  dying  who  is  ^  freeman  \  for  in  thisinftauce 
the  fine  is  ftill  due  from  his  Ak'das^  as  the  diicharge  of  the  thing  hi- 
currcd  fthe  fine]  is  in  no  rcfpeft  connected  with  the  per/on  of  the  free- 
man, the  fubjeft,  in  this  iaftance,  not  being  fuch  as  to  con(litute  a 
means  of  payment.  ■  - 

.    Upon  the.  mailer  of  an  offending  flave  naaking  him  over  iia  tha  and  which- 
avfngers  of  the  offence,  they  become  proprietors  of  thq^fltvc.— il^.on  ""^*''^! 
the  other  hand,  he  prefer  paying  the  redemption,  the  Jine  of'the.trfj   f"™!  ^y  ^^^. 
f«icc  is  therein  iiicluded.    Whether,  moreover,  he  chvife  to'm^c  mnilmaice'* 
PYpjjf  ^^e  ,'flayc,  or  'to  redeem  him,  the  fame  becomea  bmdit\g xif«6il  ^th^tdT- 
hi^jpnjjthc,inftant ; — the  making  over  of  the  flave  is  £bv  faecaufda  !»y.)thei«nc 
^eW„ja_the,.paie  of  an  article  exigent  and  prefent  onthc  fpot^^catl  upon  him. 
aniwei"  no  end,  delay  being  ordained  by  the  law  for  the  pu^pofe  of 
prepiaratiQ^f  which  is  not  required  in  the  eafe  of  a  thing  already- pre- 
parcilTT^nd  the  payment  of  the  ranfom  is  likewifc  fo,  bccaufe  it  is  a 
ftibQij^te  f9.r  theilave,  and  is  therefore  fubjeA  to  thcianie  rule  with" 
t(ie  flave  himfelf.     Whether,  alio,  he  chuie  to  make  over  the  flave, 
or  to  redeem  him,  the  avengers  of  the  offerjce  arc  not  at  liberty  to  re- 
fofe  cither  of  thefc ; — not  the  Jirft,  bec^ufe  it  is  their  right ;   and 
therefore,  upon  the  flave  being  relinquiihed  to  them,  their  power  of 
c,laim  ceafes  ;— nor  ihcjecond,  becaufe  they  are  only  entitled  to  a  con* 
rideratioQ  for  the  offence,  which  being  paid,  the  flave  remaio?  With 
his  toailen  .  ^ 

Ir;the  flave  happ«ito  ^e  tefore  the  mailer  has  i»ade  his  optionj  Tte  riirht  of  ^ 
«  above,  the  rij^ht  of  the  avenger  of  offence  is  annulled',  'as  rfic-lub^  t^'  mfengw  '. 

._.,,-.  ,°.      .   ,  .      «    .  *  ■  ,^  umtiolledbjf  . 

jett  with  which  his  right  was  connefted  no  longer  remains.    If,  on  the  fl«vedy- 
D  d  d  2  the  »e»«*^«»^ 
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dfe*Ki''^*^^''^5W3ff,^4tfjaf!«n!A*^.-*waM  the  optiottiof  re- 

•ptW*^ "i. ,"I^ ^fi^^f  jf^Wft . fr?TiS^.ffl?MiiStWtf  ,4H"'"^^ ■  by  that  circumflmqc* 
fe^t  jt„ii^,ftjil  ^rfg^B:^ii,ttOn„lfiignta  ^y,  the  rcdcmptigiury  ^tonemootv  • 
bi^ca^te^  i^pop.  his  chuG^^ta  pay , that  ia  preference,  the  right  of: ihtr 
avenger. of  pffence  is  transferred  from  the  perron  of  the  ikve  Id  Us 
[the  niafter's]  pcrfoa.  :,.-<^ 

A  ftcosd  of-  If  a  n^der  pay  a  redqmptlou  for  his  ofi*endiog  fUvCr  aiid  tbeflavfr' 
fimeiUve.U  afterwafcls Qommit  another  o^Qce*  the lecond offence  is flolijcA  to-^ 
^^*  "  *^  fame  nxles  with  the  firft  ;  becaufe,  upon  being  cleared  from  his  firft- 

ofience,  he  Aands  in  the  fame  predicament  as  if  he  never  had  bfieftdtid* 

before. 

;]^,,a  flfivf  CptTKiut  tiwo  offences,  the  matter  muft ^ ileilireit^t^' 

1  n^ke.h^m  pVier  tQ  the  two  avengers  of  offence,  in  order 'tliartAff^^- 

^'in^  Pi^e- bw.:l?etweeQ  them  accorcUng  to  thor  refpfefH^e^ti^itti'' 

:  from  offeficc ;  bec44i«  the  attachment  of  the  JirJ  o^nipe  ^'  hi^"^^ 

,^f9ti^p^  QQt  prevent  the  ^AnW  offence  fro(n-i<>attaclHDgV'ft^'&^  ihiP 

'^  iiufter>  nght  ia  tb«  flave  did  n«c  prevent  it  in.  the j$»/ iflfta^ev^ 

'    '    -  of  the  firft  aiveng^r  cannot  pitveat  it  in.  thc^^mitdt.  ajtrtibyi i^^^(^^ 

the  ffUne rtflealfo obtains  where  aflava  commits. mtr^'tinKi^tWQii^l 

'  £pces.}— If,  therefore,  a  Ofiye  UiU  ooe  mita,  andiput^butJthAi^^ 

another,  he  is  made  oyer  between  tbi;  hw  of  tfae^pcdbn-ilai^^iaa^' 

the  perfpn  deprived  of  the  eye,  in  three  portjkuia,  the  6ae.6it-asiiVff)' 

t^ing  one  half  of  the  {\ne  for  the  pcrfpn.    The  fanw  rule  alfb  idxahw 

lyith  reipe^  to  wounds;-^that  is,  if  a  Dave  wound  jeif(^.{i«rfb^ 

be  is  made,  oyex,  ai^  <Uvid^  aipoDg  t)iem,  acQOcding  |o  thjs.ii^wry. 

^h  ma^  have  fuAajne^^  ■     i  '■  ■  ii')'^-r' 

A  (Urt  com-  Where  a  ftave  commits  a  number  of  i^ent  ounces,  thejmafltr' 
Aar'Sof'  is  at. liberty  tp  fatisfj|f.  foq^e  <^  thfs  plwitiffft  bfr  p^jjog  a  tedctttpti<riWT 
Ste?  S^x  at9aemcnt, ,  apd,  others  by  onalfing  over  a  projortiondUc  pait  tif  <E^ 
*p^  t*(«     flavc;  for  the  rights  of.  aU  are  4iff«cfflftt»  bocao&iof  tb^^difiJBMva^'iaj 

'*■■".  the 
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tbex)thsrs>-^wbeBce  it  U  kw<fuiibr  the  fnaftcir-  tb'^d6pt'a^it^odc  '<^ 
fetUedient  with  OIKS  different  from  what  fae^ptirfties  i^Kh'^^eljie^  to^' 
axuDtlur..  ^  It  is  ocberwife  whc^-B^kviekillt  orie  perlbn,  'having  two 
heirs; — fdr  ia  this  caieit  is  not  lawful  for  the  mafter  to 'pay  a  redemp- 
tion to  the  one  heir,  and  make  over  a  proportionable  part  of  the  (lave 
tok-.^  othtft'  as  the  ri^s  of  both  are  one  and  the  fame  in  this*  in-  '. 

RaffcHi  ^fr oSence .being onr; — whence  it  is  not  lawfhl  to  make  a'   '';';' 
dit^^ilHJb  in<  the  atonements  for  the  one  ofience,  by  giving  A  rederrlp-'      -t-.i:-  u.i 
tie»,ita;li'e  one*  «id  making  over  a  part  of  the  Have  to  the  other. '  '   ' 

If  a  mafter  emancipate  his  flave  who  has  committed  an  offence,  a  mtOer  ig- 
o(5ii<fe*H»lh«  {the.  mifler]  is  at  that  time  igHora»t,^e  K  refpolMble  J^Scfe  n 
fl^ifihii;h«v«>is  the  faaalleft  of  the  two,  the  valiie  of  Hie  TiU<?,^(#'' j^JH** - 
tiftiii»e3*iit:ti»:offiaicc    If,  on  the  contrary,  hi!  enifeieipate'hiffiT' iMi4> m^i 
trntftBitbr  etowdj  he.  is  re^onfiMe  for  the  coBipl«e-«niV  W«»Haf  J*  fcS?S?«^ 
eggs  wiMP^  .:15beirca&tt'of  this  is  that,  in  the  former  Inflance;'  tKe^  '''''Si^J^ 
n^^j^^M'jfRUaaipating'the  flaVc,  oj^fes-  the  right  of  the  av'en'ger  df  aiKiti>c«<&« 
cifcB;fe,i-(««»ely,  .tbo  makfaig  overofthe  flaVe  to  him,)  as  the  Aib--  ^'j^^ 
je^  t^/heimtdft-over  no  koger  tenuins ;  and  is  therefore  refpOtrfibteif  S^i^'of*^ 
l|^;^ifli&.siiilyiiodtiBe  le«ft  fnm,  betweenthevalue  of  the 'flave  and^  fence,  heia 
iiiln6i)ita:heatai^  htaag  ignbnnt  ofthe  ofience  it  the  time  of  emari-'  u^idopud 
cifMtw»i,:':be'cann€t  he  accounted  to  aft  under  an  option,  of  making*  Irf^iico' 
Qvnrithe  flanre,  or  paying  the  ranlbm  for  him,  lince  he  could  not  pof-  anditaccord- 
SUfixakew*  <)ptiott'unls&  he.  were  aware  of  the  oflence.    In  the.  'iSI^^' 
l^liwr  Jn&Uiact  on  .th»  contrary,  he  is  aocoonted  to  have  adopted  the*  gU^?*"*" 
c0ioa  of  paying  the  rrden^ioa;   becaofe  the  manmniffion  df  the' 
Have  prevents  the  taakin^  of  him  over ;    and  upon  his  proceedm^  to 
efvaMHC^hsaik  at  tbejbiHtiin^thal  heisiin'arliof'Uisbfltlnce,  it  ,' !! 

l^i;a(SMisyJdeDt  that  h«  kteakf*ad  the  joyiaent  eTaredeniptionary'  ; 

atfiBemenl^    What.iaoUcqvcd'withKff«Jt(0''th^tWe'inlten<:esap- 

!  :l  5  giving 
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•  giviiig  ^(ip  ,a^9y.-  ;orfliakirig'him'4'iH'»Aiiifrj-of  (if  a  'fttriidt)  ati 

3s-thRy;ao9:Ul  tl3e:msflivr*9.iigh^«i^-^6peFty.  -If  Is  other  wift/itKleea, 
iji^  caifrqf  apk^iowledgmeat;— '(that'is,  "whet*  the  mafter  lii' wKofe 
hands  the  offending  flava  is"  acknowledges  [declaresjhinvta'  bfe'tlie 
flave  of  another;) — for  the.  ackrtowlcdgment  does  not  invaK^Ste  the' 
right  of  the  avenger  of  the  ofience,  fince  in  foch  cafe  th6  {lerfcAi  in 
whofe  favour  it  is  made  will  be  required  to  make  over  the  flavc.'" 'TKifi 
is  according  to  the  Mabfo9t.—(Kcmrokbef  maintaias  that  aek^wledr- 
ment  is  conne<£ted  with  lale;  becaufe  the  offending  flavs  is  thb- pro* 
petty  of  the  acknowledger  in  :appcarancc,  and- the  pei-fbh'-in-  i^Kyft' 
favour  it  is.  made  is  entitled  to  him  folely  tn  virtue  thereof,  tn-^d 
fame  manner  as.if  t^hepiaftpr  were  to  declare -his  haring78/</-tht^fli*y 
to  this  perfou,)— It  is  proper,  alfo,  to  remark,  that  as  the  opinion  de- 
|i^^''^  i'l  ^^  ^^^^  ^H*°"  ^this  fubjefl:  is  meirtiDBdd  wididUt'adVre- 
Aqd:ioi^  the  rul?  comprehends  all  ofienccs  whsteser,  wiidthof  iH&£t<) 
..  .'  jnglife^.or  otherwlTe;  becaufe^m  is  ■equally  ituiaired^iaaUiikftbfld^t 
It  is'alfo  to  be  QbCerved,  that  what  has.l>eeD.if^i)f;&Sr'(ai)btuk^f  di4l 
lar  to  etrtanci^aiion,  in  the  cafe  in  queAion)  applies  equally  to  f^e  un- 
der a  ccodition  of  option  on  the  part  of  the  fdlert  .^ithofiUvrb "right 
.  ^,  of  property  is  excinguifhe4.by  this,  .as.vrell  as;  by  HK^tataanditiAaKir^^ 
It  is  otherwife  where  an  option  is  refervfd  to  ^icIkr^.'Ov.ivUb^lH 
merely  expofes  the  flave  to  ^e;  for.  in  Bcitbpc  of>^K^c&&&:dpMJr 
right  of  property  extinguilhed.  ,,  ;,  ■....:••-   ..--'i  TiZ(\ 

and  fe,  it^  If  a  mailer  fell  his  flave,  being  an  (^nder,  t^  an:)nTcdid=!(yi±,'^c 
mS'edHi*  *^  "**'  accounted  to  have  adt^ed  the  mode  of-  redemptien  uritff  BtU 
vervof  him    time  as  hc  deliver  tl^e  flave.  to  the  nurchafcr-;  for,  iii  a  civfe.  c^MVilllf 

under  an  in-      .  \      r  w     ^    '  •    \         f  •  < 

raiidfale.       wle,  the  lellcr  s  right  pf  property  is  not  extingmfticd  until  the  ardcle 
iIim'"'jSi?    ^^^^  ^^  a^uailj  delivered  ovpf  to  the  purchaiW.     It  it  othArv^ft-'vfhere 
(X  *       '    ^  mafler  conftiti^te;j  his:Q^<»ding  flave  a  Mtia/i&,  by  art  invyvd^con''! 
tra.^  ;  (as  where,  for  inflance,  a  Mufulman  mafter  does  fo,  iri^con- 
fideration  of  !«;/«<  or/eM;)-H<»caufe,-  iu  foch  cafe,  thomaftcMs  ac- 
counted 
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countecl  to  have  adapted  th«'mp<ii5;ofiredei*ptiaH5  /<«■%,  iii'ft  CAfe'cf 
kV/c^tf//a  tiUe  to  frw^ffwv  i»r1^ft»bHlWrbefo»e  IhiJ  paymerttolf  t^^ 
r^jifpm,  {the  conCdemtioo ■  of  KifM»f^]  the  .mafter-  is?  theivfOT^- ac- 
counted .to  h^-ve  adopted  the  mode,  of  redempti<M  nnnieditfely<  upon 

coijcludiugfuch  cpnfi^.  ■  ^     , 

-.1    ■-  -■■^  ■     ■ 

,  If  a,maftcr  fell  his  ofiending  flave  to  the  oflendcd  perfon,  he  is  orfdihim. 
^qcpunted  Iph^ve  adopted  the  mode  of  redemption  *.  It  is  otherwifc  ^J  ?  '*'*'* 
. wi\efe,h(i .transfers  the  flave  m  gift  to  the  offended  perfon;  becaufe 
thisr  perfba  is  entitled  to  take  the  flave  without  any  recompence  ;  and 
t^s  qaode  pf  transfer  is  eftabliflied  in  a  cafe  of  gi/it  ahhough  not  in' a 
cafeof  jid^,  ,  The  mafter  is  therefore  accwinted  to  have  adopted  the 
1)09^  Qri^^etnption  in  one  cafe,  but  riot  in  the  other.  ' 

.  -fi  fcf  the  ofimded  peribn  emancipate  the  ofiending  flaW,  on  behajf  "  »««*" 
of.^is  foAftcti-'byhis  [the iraafter's]  defire,  the  cafe  is  fubjefl  to  the  tunon  bit 
£^|&f>;ti«!bc  i&  where  the  mailer  emancipates  the  flave  himfclf,  the  a£t  of  ^^^' 
t^^^^mi^pSbed  bciig  referred  to  the  director. 

IIU  v!ii    <■!';-■   -^    '      '■ 

.jiixilf  .dioiiEiAev'Ariks  his'bftbnding  flave,  fo  as  to  occafion  a  defcft  in  orkehimfctf 

hiOB'hv'hfi  is'accoonted  to  have  adopted  ttic  mode  of  redemption,  *"**      ' 
prtJwinl'he  were  aware  of  the  offence;    for  as,  in  occafioning  fuch 
^^<^v  Jie  prevents  the  making  over  of  the  flave  with  refpe£t  to  the 
part  thus  rendered  defective,  his  making  over  the  whole  flave  is 

thereby  rendered  impoflible.     The  fame  rule  alfo  obtains,  where  a  or  (the  of- 

£^ale,ofr^Dding  flare  is  a  virgin,  and  her  maflerhas  carnal  connexion  ■  virgin]  d^ 

wiljh  iwr,  bfcaufc  Ihe  thus  fuftains  a  defeft.    It  is  other  wife  where  ■''*"'*^  , 
hC' merely  ,pootra^s  her  in  marriage  to  another  perfon ;   for  this,  al- 

, .  • .  TTal  is  it  tt.tafccn  for  granted  that  he  prefers  [laying  the  full  damage  (and  thus  re- 
deeir^nst^  flave]  to  the  alternatiye  of /nakiDg  him  over  to  thfrofichded  pony;  andconfe- 
qucndy,  ift  fliU  owes  the  redemptioiihiaooe;^.  -  - 

t  Depriving  him  of  X  band,. for  injfiuicc. 

though 
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though  it  occafiep  a  dtScA  ia  law/  yet  doles  noT  render  her  perfba  de- 
fiAivci  DOT  does  k  prcreat  bcc  bciog  made  orer  ;  whence  the  mafler 
is  not  accounted  to  bfive  adc^ed  redanptio^  in  this  InftaDce.  It  is 
alfo  otbcrwife  whefc  a  maAer  has  coune&iba  vhhhis  Styeeha  flave, 
being  an  offender ;  for  flie  does  not  fuftaiix  aay  bjtiry  from  fodi  con- 
nexion. It  is  otherwife,  alfo,  where  a  mafter  merely  iifes  the  fcr- 
vices  of  his  offending  flave  ;  becaofe  ufuffu€t  is  not  particulariy  rc- 
ftrifted  to  right  of  property ; — whence  it  is  that  a  conditkm  trf  t^itiiau 
[in  a  cafe  of  fale]  is  not  anhoUed  by  acttipcing  ferWces  [from  a  flave 
ibid  under  fuch  condition.] 

tit  ow  if  h«  If  a  mafter  let  out  his  oflending  flave  to  hire,  or  pawn  him,  he  is 

p«wDtheof-  111/-,.  . 

rt'B<ier.  or  let  not  accounted  to  have  adopted  the  nwde  of  redemption,  according  to 

hUe  *""  "*      *^^  Zdbir  Rawdyet.     In  the  fame  manner,  he  is  not  accounted  to  have 

adopted  the  mode  of  redemption  if  he  permit  hbu  to  iaiic^  aotwith- 

flanding  his  being  in  confequence  invc^ved  in  debt,  becaule  fadi  pei^ 

miffion  does  not  prevent  his  making  him  ovtr,  nor  doo  it  •cc^fion 

any  defed  in  his  perlon.     In  this  laft  cafe,^  hawwcs-,  tfie  atfeodefi 

perfon  may  refuie  to  accept  the  flave  on  his  being  teodered  to  him; 

for  as  he  is,  in  this  inftance,  iiivcdved  in  ddjt,  by  his  mafldr's  per- 

miflion,  hct  therefore,  is  bound  for  his  value. 


(u"^n*'h^  If  a  mafter  offibr  to  etnancipatc  bis  flave  on  condition  of  his  killing, 

flawiocom.  fliootinz  at,  or  wounding  a  certain  peribn,  and  the  flave  aft  accord- 

ftiwiV  M.   '"£'^»    -^  t***?  matter]  is  accounted  to  have  adopted,  from  thefiriH 

cM«ie4  to      the   mode  of  redemption.  ZiJ'er  is  of  a  dif&rent  ofnrion  ;  beeaufe 

(b«  »edc  of    neither  the  of^pce,  nor  the  mafler's.  knowledge  of  jt^  was  fl^tblifhed 

redempUon.    ^j  jj^g  ^jjj^g  ^^  jjuj^ing  ^^  ^f}^ .  j^j  nothing  ha&  appeared-  on  tiw 

part  of  the  mafler,  after  the  offence  was  committed,  to  manifeil  his 

having  adopted  the  mode  of  redemptioa  ;— -the  cafe  being  AmSar  to 

where  a  man  Jufpeods  thedivon%  c^  his-ivU«^  or  the  emancipatioa  of 

his  flave,  upon  a  particularcondition,  andthen  fwcars  '*  that  he  will 

**  not  divorce  his  wife,  or  emancipate  his  flare,**  and  afterwards  the 

condition 
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.■As-fwoni»  iince  nothing  has- prweeddd-fKRiT  hint,  tfroceafk^a  dM>rce 
•0C  itratncipatioa^  fiAxfeqaait  tohi&vow.    TkeafgiftnenMbf  ourdbc- 

.tQffs.ti|ifintius-.poiDtaretwo£3lcl.    Fikst,  diemaftcr  has  fuTpended  the 

matiuintfiion  of  his  flave  upon  tfar  condition  of  fais  committing  a  ptfr- 

■ticvJaf .  eftace  ;  and  at  any  thing  fofpendod  upon  a  cuM^itioii  takes 

.{^fi9«^OD-tbe-candttion  being  fuliilled,  the  cafe  is  cherefbre  in  efinft 

.  tbt  iiuna-39  if  he  hod  eroanctpatsd  him  after  tho  of{tnc«.>^3ECoKDt.T, 

the  mailer  has  incited  the  flave  to  the  eommiffion  of  the  ofience, 

namely,  the  killing,  fliooting,  or  wounding,  in  having  caufed  his 

,-/ci;pdaa;^.tQ  depend  thereupon  ;  and  as  the  ilavc  is  naturally  dcliilous  of     ". 

^.fr|f^^^,-jlC  is  ahneftcenain  that  he  wili  perform  the-conditioit.  Sudh' 

',«a(lig1i|ioi)i.'ti»oiefotw,  evinces- that  the  rnatAef  had  adqpMd  the'' mode 

-^tWdoinpciaa  f«3m  the  firfl:. 

-■,3fl(i:.i;i-:;-  ■-•:  \         ■■       '   '-    ■'/'  '' 

i:o:t4iotflb**-'*TnfirilytftitofFaperfon''s  hand*,  ^nd  his  maffer  make  him  Aflive.made 
LobapTi©  tfrfro^idey  perfan,  either  by  a  decree  of  the  Aas^ir,  or  other-  ^iffuSfen„ 
jtrtttj'Jfek*  Httf'pcrftin  emancipate  him,  and  afterwards  die  of  the  «nd  emanci- ' 
-wq\»h*[^-^  tfcrs'cafe  the  making  over  of  the  flave  is  a  Compofition  In  oSco^ed 
full  for  the  offence ;— ^in  other  words,  the  offence  is  remitted.     It  "^^^^^ 
would  be  otherwife  if  the  offended  perfbn  had  not  emancipated  the  die»inconfe- 
llftiitb}'  Ai^  ^  this  cafe,  upon  his  dying,  the  flave  would  be  rcftoredto  ^^^.unu 
fei*  fotmor  mafter,  and  the  heirs  of  the  deceafcd  would  then  be  defined  ^wS^feTr^hi 
.ilthep'fc'^t'him  to  death  or  to  pardon  him.     The  reafon  of  this  is,  de"!^ 
ihat  Hpon  the  wound  proving  fttal,  without  the  flave  being  emanci- 
■piieiy  fh'e  compofition  is  made  void  ;  for  a  compofition  was  accepted 
wfhrtfy  for  tftis  reafon,  that  the  penalty' was  apparently  to-  confift  of 
pfropertyi  -retaliation  not  being  infliftcd  upon  a  flave  for  the  members 
ttfii  free  perion  :  but  upon  the  difmcmbcrment  pi^ving  fatal,  it  ap- 
pears that  [a  fine  of] property  was  not  iricurrcd,  biit  'reiaHat'wn.    As, 
Irtierefore,  the  compofitftm  has  taken  place  without  any  thing  being 
oppofed  to' it,;it  is  confcquently  null ;  and  retaliation  is  incurred  of 
•   Vol.  IV,  E  c  e  courfc. 
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courfe.— It  is  otherwile  where  the  ofi^ded  perfbn,  emancipates  the 
flavc ;  becaufc  his  emancipating  him  evinces  his  deiign  to  be  a  confir~ 
tnation  of  the  composition ;  and  the  compofition  cannot  be  cmfirmed, 
unlefs  it  extend,  not  only  to  the  offence  itfclf,  but  alfo  to  every  con^ 
fequence  of  it ;— whence  it  is  that  if  the  offended  perfon  were  ex— 
prefsty  to  declare  that  he  receives  "  this  flavc  in  compolition  for  tha 
**  offence,  and  for  every  confequence  which  may  arife  from,it,"  and 
the  mailer  aflent  thereto,  the  compofition  is  confirmed. — In  the  cafe 
in  queffion,  moreover,  the  maAer  is  alTenting,  becatife,  where  he 
willingly  makes  over  the  flave  a&  a  compenfation  for  the  difmember-< 
ment,  which  is  ^tjmaller  injury,  it  follows  that  he  is  willing  to  part 
with  him  as  a  compenfation  for  the  iofs  oflife^  which  is  the  greater  in- 
jury, a  fortiori, — Upon  the  offended  perfon,  therefore,  emancipating 
the  flave,  the  compofition  implicated  in  the  manumiflioa  is^  con- 
firmed ;  and  this  being  a  fecond  compofition  entered  into  ^  mnv* 
the  compofition  accepted  at  the  firft  is  null. — Where,  on  the  contrary,, 
be  does  not  emancipate  the  flave,  no  fecond  compofition  exifls;.  but 
the  firfl  compofition  is  void ;.  and  confequently,  the  flave  is  r^ored 
to  the  maflrer ;  and  the  avengers  of  the  offence  are  left  at  liberty  eithw 
Cafe  of  a  to  put  him  to  death,  or  to  forgive  him.  It  ia  mentioned  in  ftuns 
havuecon-  copies  <^  thc  ^wtaSagheerf  that  if  a  perfon  wilfully  cut  off  another^s 
ftioffence  '  band,  and  then. compound  the  matter  with  the  difmembcTed  perfoD  by 
compoundiit  making  ovec  tO' htm  his  flave,— and  the difmembered  perfbn  emanci* 

by  a  nakiDK 

oTcrhii  flave  pate  the  flav£,.  and  then  die  of  the  wound,  the  making  over  oithe 
'SpMty.  '  flavc  is  confidered  as  a- compofition  in  full  for  the  offence;  whereas,  if 
the  difmembered  perfon  had  not  emancipated  the  flave,  the  hdrs  of 
the  deceafed  muft  r^um.  the  flave  to  bis  mafter,  and  are  than  defired 
either  ta  put  him  [the  mafler]  to  death,  or  to.forgive  him..  It  is  to 
be  obferved,,  however, .  that  a  difficulty  arifcs  concerning,  the  deter- 
min^ion  in  this  inflance ;  for  it  has  been  already  faid,^.  that  **  if  a 
"  perfon  wilfully  cut  off  the  hand  of  another,  and  the  wounded  per- 
"  fon  forgive  the  difmemberment,  and  afterwards  die,  retaliation  is 
"  not  to  be. infilled  onthe  ferfoa.  who  gave  the  wound;"  whereas. 
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4n  the  infUnce  now  under  confideratton,  retaliation  is  declared  to  be 
incurred.— [To  reconcile  this  apparent  inconfiftcncy,]  fome  fay  that 
th^  reniiflion  of  retaliation,  in  a  cafe  of  forgivenefs*  (as  here  alluded 
to»)  proceeds  upon  a  favourable  conftrudion  of  the  law  ; .  and  that 
what  is  mentioned  in  the  prefent  inftance  (implying  that  the  offender 
is  ftijl  liable  to  retaliation)  proceeds  upon  aiialogy  ; — whence  there  is, 
in. reality,  no  contradidtion. — Others,  again,  fay  that  there  is  an  ef- 
fential  difference  between  the  cafes ;  for  the  forgivenefs  of  the  dif- 
memberment  is  valid  and  effectual  in  appearance,  as  the  wounded 
■  perfon  was  entitled  only  to  cut  off  the  hand  of  the  offender.  The 
forgivene&  is  ttterefore,  in  appearance,  complete ;  and  although, 
upon  the'^ound  proving  fatal,  the  pardon  becomes  void  in  e^e^,  yet 
it  ftill  continues  in  reality ,  (that  is,  upon  ihtface  of  the  matter ;)  and 
its  exiftence  m  this  degree  fufiices  to  prevent  retaliation.— In  a  cafe  of 
coa^ofition,  oq  the.  contrary,  the  compofition  does  not  do  away  the 
oficnce,  but  is  rather  a  means  of  conArming  it,  the  offended  [wound- 
ed] periba  ;having  agreed  to  a  compolition  in  property,  and  thus  ac- 
^e^tod  a  confidieration  for  the  injury  he  has  received';  and  as  the  of- 
.fignce  is  not  done  away,  and  the  consideration  for  it  is  returned,  it 
JfoUows  that  the  compolition  does  not  prevent  retaliation  being  in- 
Jlifted.  This  is  where  the  flave  is  mi  emancipated ;— ^for  where  he  is 
«nunctpated,  the  cafe  is  fubjed  to  the  rules  before  flated.  ~ 

If  a  licenfed  flave,  involved  in  debt  to  the  amount  of  one  thoufaitd  a  maftn   ' 
■dirms,  kill  a  man,  and  his  mafter  afterwards  emancipate  him  without  5"»''?'p«- 

'  '  ^  ing  lus  of- 

4cnowing  of  the  murder,  be  is  liaUe  to  pay  the  value  of  the  Have  twice,  fcndingiTave, 
•once  to  the  creditors,  and  once  to  the  heirs  of  the  flain  ;  for  he  hds  debt,  u  lUble 
invaded  two  different  rights, — the  ri^t  of  the  heirs,  (whi?h  is,  that  ^[^''(^[^ 
the  Have  be  made  over  to  them,)— ^nd  the  right  of  the  cnsditors,  — w  tiw  cre- 
^wiiich  is,  that  the  flave  be  ibid  for  payment  of  his  ddbts  ;} — and  as  tkearaiger. 
he  .would  be  refponfible  for  the  whole  value,  from  invading  either  of 
thtfe  rights  where  they  occur  feparately,  he  is  in  the  fame  manner  re- 
iponiible  for  jeach  where  they  occur  jointly. 

E  e  e  a  Objection. 


d  by  Google 


39$  F    I    N    £    5.  BookL. 

Objection.— It  would  appear  that  the  two  rights  eaoaot  pollilJy 
be  united,  ib  that  both  ihould  be  &tisfied  by  meins  of  the  flave'c 
.  perfoii ;  for  if  the  flave  were  made  over  to  the  heirs  [the  avengers  of 
bFood,]  he  could  not  be  fold  on  behalf  of  the  creditiH^ ;  and  vicv 
verfa. 

Reply. — The  two  rights  may  be  united,  in  this  way,  that  the 
flave  be  firft  made  over  to  the  heirs,  and  then  fold  on  behalf  c^  the 
creditors. 

Objection.— If  the  flave  is  to  be  fold  on  bdialf  of  the  creditors, 
where  is  the  advantage  in  making  him  over  to  the  hdrs^F 

Reply. — The  advantage  is,  the  eftablifbment  of  the  right  of  the 
heirs  to  releafe  the  flave  upon  payment  of  a  redeoiptionaty  atone- 
ment. 

—As,  moreover,  the  flave  committed  the  offence  at  a  time  when  he 
was  occupied  by  debt,  he  is  confequently  made  over  under  the  fame 
predicament.— The  mafler,  therefore,  is  refponlible  for  both  the  ri^ts, 
as  having  invaded  both. — It  is  otherwife  where  a  ftranger*  klils,  fay  mif- 
adventure,  a  flave  of  this  defcription,  (that  is,  invohtd  m  dtht  %)  kx 
in  this  cafe  the  ftranger  owes  merely  the  fingie  value  oi  the  flav^ 
which  he  mufl  pay  to  the  mafter,  who  again  delivers  the  fame  over  te 
the  creditor;  becaufethe  flrangeris  tf/riorirefponfibdeto  the  mafler, 
the  flave  being  his  property ;  and  as  the  creditor's  right  (to  a  /r«^ 
fer  of  the  flave)  is  weak  in  comparifon  with  the  majler*%  right  (to  the 
property  of  him,)  it  confequently  cannot  come  in  competition  with  it, 
the  cafe  being,  in  fad,  the  iame  as  if  no  other  ri^t  were  involved. 
But  the  creditor  is  afterwards  entitled  to  take  the  value  from  the  maf- 
ter, as  this  value  is  the  worth  of  the  flave,  and  the  creditor's  right  in 
the  worth  precedes  the  right  of  the  mafter,  it  being  incumbent  on  him 
[the  mafler]  to  fet  up  the  flave  to  fale,  for  the  difchargc  q&  his  d^ts. 
This  (it  is  to  be  obferved)  is  where  the  flave  is  merely  involved  in 
debt,  without  having  committed  any  offence;    for  if  he  had  ctxn- 

*  Meaning,  any  peilbn  not  concerned  in  the  ilar^  a>  bis  crt<Sttr,  or  To  forth. 

mitted 
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mitted  an  offence,  and  a  ftranger  flay  him  by  miiadventnre,  the 

maftcr  muft  in  that  cafe  pay  the  value  of  him  to  the  avengers  of  the 

offence,  and  alfo  to  the  creditors ;  but  the  ftranger  is  only  to  pay  the 

value  to  ^e  mailer,  iii  the  manner  above  mentioacd.    In  the  cafe  of 

emancipatioD,  on  the  contrary,  the  mafter  owes  twice  the  value  to 

the  parties ;   becaufe  he  has  invaded  the  rights  of  both ;  and  as  the 

right  of  one  has  no  preference  over  that  of  the  other,  an  equal  regard 

is  paid  to  the  rights  of  both,  and  the  mailer  cobfequently  owes  each  a 

compenfation. 

If  a  licenfcd  fetmk  flave,  involved  in  debt,  brin^  forth  a  child.  The  chad  of 
flie  is  liable  to  be  fold,  together  with  her  child,  for  the  difchargc  of  mah  flave  »' 
her  debts  ; — whereas,  if  the  commit  an  offence,  the  mafter  is  not  re-  J[^hV^if 
qnired  to  make  over  her  child,  as  well  as  ho-felf,  to  the  avengers  of  '»  difcharge 
the  offence.     The  difference  between  thefc  two  cafes  is  that,  in  the  bat  not  in  fe- 
former,  as  the  debt,  in  the  contemplation  of  the  law,  is  due  from  £"^1;^. 
the  perfon  of  the  flave,  (in  this  way,  that  the  difcharge  is  to  be  ef- 
fi:ded  by  means  of  her  perfon,)  JeBt  is  therefore  her  legal  delcription ; 
and  as  every  legal  defcription  appertaining  to  the  perfon  extends  to  the 
offspring  of  the  perfon,  the  flave's  debts,  therefore,  extend  to  and  af- 
fedl  hir  child ;— in  the  fame  manner  as  where  a  man  pawns  his  female 
ilave,  and  fl»e  brings  forth  a  child  ;   in  which  cafe  the  child  alfo  is 
comprehended  in  the  contract  of  pawn.     It  is  otherwife  in  a  cafe  of 
o^nce ;   becaule  an  oflence  committed  by  her  requires  that  (he  be 
made  over  in  compenfation  for  it ;    but  as  that  is  a  matter  whidi 
refts  upon  the  mafter,  not  upon  the  flave,  the  obligation  of  transfer 
(being  the  legal  defcription)  applies  to  the  mafter,  not  to  the  flave, 
Are  not  encountering  any  thing  except  merely  the  effeB  of  the  transfer, 
which  is  a  certain  predicament,  not  thd  legal  defcripttony  or,  in  other 
words,  the  obligation  of  transfer  ;— and  a  certain  predicamint  extends 
to  the  child,  not  a  mere  kgal  defcriptim. 
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A  ^on  .  Ir  a  peHon  make  a  declaration  cotTcernmg  another,  that  **hehas 

da^Jd^  the  "  emancipated  his  flave,"  and  the  Have  ihouM  afterwards,  by  mlfad- 
freedom  of  a  .yenture,  kill  a  relation  of  that  perfon,  (as  his  /e«,  for  inilance.)  he 

afterwarda  Js  not  entitled  to  aay  thing  on  that  account ;  becaufe,  in  having  de- 
fuethemafter      ...  .       .  ,         ,  i      •-  i  -i-  .      ,-  . 

for  any  of-  clared  the  emancipation,  he  throws  the  liabuity  to  the  nne  upon  the 
reitt^^by  flave's  Jkilast  and  difcharges  .the  mafter  from  it :  and  his  mere  affir- 
■*ich  flare,     imation  is  not  credited  nor  received  as  proof  againft  the  Akilas^  unlefe 

.it  be  fupported  by  evidence : — but  if  he  produce  evidence,  the  Akilas 

are  liable  for  the  fine. 

Afreedmiu'i  ip  a  maflcr  emancipate  his  flave,  and  the  flave  afterwards  make  an 
hiiSvine  acknowledgment  to  a  man,  faying,  *'  1  murdered  your  brother,  by 
^^Irf^  "  mifadventure,  whilil  I  was  yet  a  flave,"— and  the  man  afl*ert  that 
ed  morder  j^g  had  Committed  the  murder  after  having  obtained  hisTreedom,  in  this 
"  vMi  a  cafe  the  allegation  of  ^cJUwe  is  credited,  as  he  is  a  negator  of  refpoa- 
uMtTMni*  fibility,  becaufe  he  refers  the  murder  to  a  time  and  fitu^on  repugnant 
from  rrfpoB-  to  rcfpon fibility,  and  which  is  notorious : — ^notorious,  as  thisiuppofes 

fibUityforiL  ^   .,./,-.        ,  r  -  ,  ^'^ 

.acafe  in  which  his  bondage  was  a  matter  or  notonety  ;  and  repugnant 
Xt  relponfibility,  becaufe,  during  his  bondage,  it  would  have  beea 
incumbent  on  his  mafter  eithgr  to  make  him  over  in  atonement  for  the 
offence,  or  to  rcleafe  him  by  paying  a  redemption, — The  cafe  is  there- 
fore the  fame  as  where  a  perfon,  being  an  adult,  fays  "  I  divorced  my 
**  wife  {ox t  fold  my  boufey  iicJ)  whilft  I  was  yet  an  infent,"— or, 
being  of  found  mind,  fiiys  **  I  divorced,  &c."  whilft  I  was  iniane, 
(his  ■  infanity  having  been  notorious  ;)— for  under  fuch  circumftaoccs 
his  aflertion  is  to  be  credited,  fo  far  as  to  eftablifli  the  inefficacy  of  the 
divorce,  or  the  invalidity  of  the  fale  ; — and  fb  likewife,  in  the  prcfcnt 
inftance,  the  aflertion  of  the  flave  is  credited,  fo  far  as  to  eftablifii  bis 
£xemption  from  relponfibility. 


Cafei  in  If  a  perfon  emancipate  his  female  flave,  and  afterwards  aflert 

*  and 


T^ruh^-  t^at  *'  he  had  ftruck  off  her  hand  whUft  flic  was  yet  a  flave ;"  and 
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fte,  on  the  contrary,  affirm  that  **  he  did  lb  after  flic  was'  free,**  fibk  w  hi« 
lier  allegation  muft  be  credited.  The  fame  rule  alfo  hoWs  with  re-  a""" "^""^ 
fpeft  toevery  thing  taken  from  a  female  ilave  by  her  mafter, — ex- 
cepting only  her  earnings  *,  and  the  enjoyment  of  her  perfon,' — for 
if  her  mafter  were  to  fay,  **  I  took  your  earnings,"  or  '*  1  enjoyed 
f«  yow—t^wbilji  you  ivere  n^Jlave"'  and  fhe  to  reply,  '*  nay ! — you 
**  did  ib  after  I  was  free," — ftill  his  allegation  would  be  credited 
.  in  either  cafe,  upon  a  favourable  conftruftion; — This  is  according  to 
the  two  'EWhi.  Mohammed  alleges  that  the  aflertion  of  the  female 
flave  is  to  be  credited  only  with  refpefl  to  fuch  things,  afltially  ex- 
iftcnt,  as  a  mafter  would  be  required  to  return  or  account  for  to  her,- 
according  to  all  authorities  r  (in  other  words,  that  where  the  mafter 
acknowledges  having  taken  any-thitig  tJien  extant  in  his  hands,  he  is 
dirc3:ed. to  retarn  or  account  for  the  fame,  and  that  only;)  and  thati 
with  relpeft  to  any  other  matter,  the  aflertion  of  the  mafter  muft  be 
credited.  The  argument  of  the  two  Eldera  is,  that  the  mafter-  has 
made  acknowledgment  of  ar  fadt  which  occafions  refponfibilityi 
(4iamely,  the  cutting  off  of  a  hand,  or  the  taking  of  property^)  as- 
having  referred  his  aft  to  a  time  which  was  not  repugnant  to  refpon- 
fibility;.  (fora  znafter  cutting  off  the  hand  of  his  flavc,  or  taking  his 
property,  is  invariably  refponfiUe,  in;  the  lame  manner  as  a  mafter 
who  cuts  off  the  hand  of  his /owwi/ flave,  or  who  takes  property  fronv 
hts  flave involved  in  debt;)  and  after  having  made,  fueh  acknowledge 
mentj  he_  pleads  another  circumftancc  to  exempt  him  from,  relponft- 
bilicy ;— whence  his  aflertion  is  not  to  be  credited  unlefs  fupported  by 
evidence.;-— io^he  Jame  manner  as  where  a  man,. wanting  his  right 
^e,  and  having  ftruck  out  the  right  eye  of.  another^  alleges  that 
"  the  other  bad  ftruek  out-his  right  eye  tit  retaliation,**  and  the  other 
denies  this,  afferting  that  "  he  had  ftruck  out  his  eye  at  a  time  wfaea 
"  he  was  already  deprived. of  his  own  eye,  and  therefore  awe&vhim  a 

•  The ,  example  refers  to  a  fimaU  flave,  becaufc  of  the  allufion  to  tanui  cmntxitM.^ 
The  lulei  of  ii^  .however,  equally  apply  to  malt  flaret  in  all  other  paiticulars. 

"  mulit 
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**  muicl  for  his  eye," — in  which  cafe  his  aflfcrtioD  is  crated,  and 
the  former  owes  him  a  fine  accordingly,  as  having  acknowledged  an 
aiSt  which  induces  refponfibility,  (namely,  theftrikingoutof  uieyc,) 
without  referring  it  to  a  time  repugnant  thereto ;  aad  after  having 
thus  acknowledged  an  occafion  of  refponlibility^,  he- pleads  an  exemp- 
tion therefrom,  which  the  other  denies  ;  and  the  aHertioa  of  a  ne* 
gator  muft  be  credited  ;-^and  fo  likewife  in  the  prefent  inftancc,  the 
•  declaration  of  the  female  flave,  who  is  the  negator,  oouft  be  credited. 
It  is  otherwife  with  refpeft  to  the  earnings  of  the  flave,  or  the  enjoys 
ment  of  her  perfon ;  becaufe,  as  a  mafter  is  not  Hable  to  a  fine  of 
treipals  for  having  carnal  connexioa  with  his  flave,  notwithfiaoding 
flic  be  involved  ia  debt,  iKir  relponfible  for  taking  her  camangs  under 
the  fame  circumflance, — he  therefore,  la  thefe  twa  cafes,  refers  the 
a£t  to  a  time  which  was  notorioufly  repugoaot  to  refpouiibility. 

Caie  of  an  Ip  an  inhibited  flave,  or  an  infant,  inillgate  aa  ia&nt  to  kill  a  ooaa^ 

raitt^ng^n'  *nd  thc  infant  fo  iuftigated  kill  the  man  accordingly,  the  fine  for  the 
S»ffiEatio"of  o^'*'^  blood  is  due  from  the  infant's  jU'ilas  ;  becaufe  he  has  ai3aidly 
•  flave  or  u  killed  the  man ;  and  the  malice  oc  ecror  of  an  inEnt  is  oaa  and  tbc 
iame,— that  is,  a  fine  is  incurred  equally  ia  either  inilanoe,.  as.  bas 
been  already  explained.  A  fine  is  therefore  impo&d  on  the  in&nt's 
Akilas. ;  and.  nothing  whatever  is  Incurred  by  tha&  who  direded  him, 
(the  inhibited  flave,  or  in^t,)  as  they  are  not  liable  to  be  taken  to 
account  for  their  words,  nothing  bein^  cognizable  except  wh^  is 
noticed;  in  the  law,  which  pays  no  regard:  to  thc  words  of  fbdi  pcr- 
fiinsi.  The  JUulas,  moreover,  having  paid  the  finej  are  not  at  liberty 
to  reimburfe  themfelves  from  the  infant,  either  at  prefent,  or  after 
he  fhall  have  attained  maturity ;— they  may,  however,  require  rc- 
imburfement  from,  the  flave  fodirefting,  when  he  (hall  have  obtained 
hi*  freedbm ;  fbr  his  words  wctc-  uncognizable  becaufe  of  the 
right  of  his  mafl:er,  not  becaufe  of  any  defeat  in  his  natural  com- 
petency ;  and  as,  on  his'  becoming  free,  thc  right  of  his  mailer 
(which  was  the  obftaclt)  no  Ibnger  remains,  they  are  then  entitled 
8  to 
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to  take  the  fine  from  him.  It  is  otherwife  with  an  infant ;  for  as  his 
words  were  uncognizable  becaufe  of  a  defeat  in  his  natural  competency, 
he  is  therefore  not  liable  to  be  fucd  for  the  fine,  either  at  prefcnt,  ot 
after  having  attained  maturity. 

If  one  inhibited  fiave  inftigate  another  inhibited  flavc  to  kill  a  Cafeofaflaw 
man,  and  he  kill  him  accordingly,  it  is  incumbent  on  his  mafter  murfe'rwUie 
either  to  make  him  over,  or  to  pay  bis  fine  of  redemption,  without,  '^oSnTm 
at  prefent,  demanding  any  recompence  from  the  inftigator:  but  he  is 
at  liberty,  after  the  iuftigator  fhall  have  become  free,  to  take  from. 
him  the  amount  of  whichever  is  the  leaft, — the  value  of  the  flave  he 
had  made  over,  or  the  redemption  he  had  paid  for  him.     This  pro- 
ceeds upon  a  fuppofitioH  of  the  flavc  having  killed  the  man  by  mifad-- 
venture,— or,  having  killed  him  wilfully,  being  himfelf  an  infant,  as 
die  malice  and  error  of  an  infant  arc  the  fame  thing : — but  where  the 
flave  who  thus  kills  the  man  is  an  adult,  and  kills  him  wilfully,  he 
mcurs  retaliation,  a  flave  being  liable  to  retaliation  for  a  freeman. 

If  a  flave  wilfully  kill  two  freemen,  and  each  of  thofc  leave  two  One  of  two 
Eeirs,.  and  one  heir  of  each  pardon  the  offence,  the  mafter  has  it  at  his  ^^T^,^^^' 
jBption  either  to  make  over  a  moiety  of  the  flave  to  the  two  heirs  who  '"  »  ^'f*  "^ 

t  II-  L  t.       y-      1     7-  wilful  mur- 

have  not  pardoned  it,  or  to  pay  them  one  thouiand  airms  as  a  redemp-  der,  the  other 

tfon  for  the  fame  ;  becaufe,  upon  one  of  each  two  heirs  granting  a  ooW  hu  jaft 

pardon,  retaliation  is  remitted,  and  the  remaining  heirs  are  only  en-  proportion, 
titled  to  property ;  and  as  the  fliares  of  the  pardoning  heirs  amount  to 
one  half,  that  half  is  remitted,  and  the  oHier  half  remains  due. 

If,  on  the  contrary,  a  flave  kill  two  fi^eemen,  one  wilfully,  and  AJknldU- 
tlie  other  by  mifadventure,  and  each  leave  two  heirs,  and  one  of  the  "f^«/^,11^ 
heirs  of  the  perfon  flain  wilfully  pardon  the  offence,  and  the  mafter  ^''jr*'"' 
prefer  paying  a  redemption,  he  muft  pay  fifteen  thoufand  dtrmSt—  Whcreoneheir- 
five  thoufand  to  the  heir  of  the  perlba  wil&lly  flain  who  had  not  pardons^' 

Vol.  IV,  E  f.  f  granted  eft'*«»»'l'- 
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vided  among    granted  a  pardon,  and  ten  thoufand  to  the  two  heirs  of  the  perfon 
iJg  heTtT  of    flain  by  mifadventure ;— for  upon  one  of  the  heirs  of  the  perfon  flain 
d'^'cd*' a"    wilfully  pardoning  the  offence,  retaliation  is  remitted,  and  his  fellow- 
his  owier'i    heir  remains  entitled  to  a  fine  ;    and  therefore  the  two  heirs  of  the 
1  weuon.       p^j.fQj^  (igjj^  ^y  mifadventure  have  a  right  to  a  complete  fine,  namely, 
ten  thoufand  iirrms,  and  the  heir  of  the  perfon  wilfully  flain,  who 
had  not  granted  a  pardon,  has  a  right  to  a  ffw/r/y  of  the  complete  fine, 
namely,  five  thoufand  tJirms.     if,  on  the  other  hand,  the  matter  pre- 
fer making  over  the  flave,  he  is  to  be  divided  among  the  heirs  in  three 
portions,  two  going  to  the  heirs  of  the  perfon  flain  by  mifadventure, 
and  one  to  the  unforgiving  heir  of  the  perfon  flain  wilfully.— This  is 
according  to  Hamefa.     The  two  difciples,  on  the  contrary,  maintain 
that  the  flave  is  divided  among  the  heirs  in  four  parts,  three  fourths 
going  to  the  heirs  of  the  perfon  flain  by  mifedventurc,  and  one  fourth 
to  the  unforgiving  heir  of  the  perfon  flain  wilfully.     The  divifioB, 
therefore,  according  to  them,  is  to  be  determined  by  the  litigation ; 
in  other  words,  in  the  degree  in  which  the  right  of  any  of  the  parties 
attaches  without  litigation  from  the  others,  he  receives  a  proportion ; 
and  in  the  degree  in  which  the  litigation  obtains,  the  divifion  is  made 
equally.     Now,  in  the  cafe  here  confidcred,  one  moiety  of  the  flave 
is  referred  to  the  two  heirs  of  the  perfon  flain  by  mifadventure,  with- 
out litigation  on  the  part  of  any  other  perfon,  and  goes  to  them  ac- 
'   cordingly;  but  with  refped  to  the  other  moiety,  there  is  a  litigation 
between  the  two  heirs  of  the  perfon  flain  by  mifadventure,  and  the 
unforgiving  heir  of  the  perfon  flain  wilfully ;  and  therefore  it  is  di- 
vided equally  between  the  one  heir  on  the  one  part,  and  the  two  heirs 
on  the  other  part.     The  argument  of  the  two  difciples,  in  fupport 
of  this  determination,  is  that  the  right  of  the  two  heirs  of  the  perfon 
flain  wilfuUy  is  connected  with  the  wimk  of  the  flave*s  per&n:    but 
upon  one  of  them  granting  a  pardon,  his  right  becomes  extind,  and 
of  courfe  a  moiety  of  the  flave  is  difengaged,  and  the  right  of  the  two 
heirs  of  the  perfon  flain  by  miiadventure  attaches  to  it,  without  liti- 
^tion»  whence  it  ^s  to  .them;  and  there  thea  remains  the  other 

jnoiety, 
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raoiety,  with  which  is  conneftcd  the  right  of  the  two  heirs  of  the 
perfon  flain  by  mifadventure,  and  alfo  of  the  unforgiving  heir  of  the 
perfon  flain  wilfully ; — and  as  this  is  equally  divided  among  them, 
the  two  former,  therefore,  get  one  half  of  fuch  moiety,  and  the  lat? 
fcer  the  other  half ;  anJ.thus^  of  the  whole,  three  fourths  go  to  the 
two  heirs  of  the  perfon  flain  by  mifadventure,^  and  one  fourth  to  the 
tinforgiving  heir  of  the  perfon  flain  wilfully;,  as  above  ftated.  ^  Acr- 
cording  to  Haneefoy  on  the  contrary,  the  flave  is  divided  among  the 
heirs  (as  above  ftated)  in.  three  portions,,  by  the  rule  of  fradtional 
arithmetic*;,  bccaufe  of  their  right  being  equally  connefted  with  the 
flave's  perfon -f- ; — in  the  fame  manner  as  where  a  perfon  dies  infolr 
vent; — in  which  cafe  his  eftate  is  divided  among  his  creditors  by  the 
Kjle.  of  fraftions., 

Ifa  fliiveheldin  partnerihip  by  two  perfbns  murder  aman  whofe  Aflarcbeiogr 
Heirs  are  thofe  two  partners,  and  one  of  them  pardon  him,  retaliation  ^^  meiT^" 
is  remitted,  and  the  blood  of  the  flain  is  of  no  account,  accordina:  to  p»"D"ft'p» 

V  and  lorgivcii » 

Haneefa. — The  twodifciples  maintain  that  in  this  cafe  the  partn«-  who  of  a  muMer 

grants  the  pardon,  muft  make  over  a  portion  of  his  fliare  (namely,  .a  t^e^^  the    ■ 

quarter)  to  the  other  partner,,  or.  elfe  muft  pay  him  a  fourth  of  the  Woodihed  ji 
'  otnoaccoimt* 

complete  fine  of  blood,  as  a  redemptionary  atonement. — The  reafons 

they  allege  are,  that  a  mafter  is  entitled  to. execute  retaliation  ujmn  hi&, 

•  Arab.  Zlrb-v/s-ffwl i  liltnOy,  ^  mMlttpii'tatien  anJ exctft'.'" 

t  The  tranflator  here  omite  die  prtcefs^  which  has  no  place  in  die  Arabic  veriion,  and  iin 
hSt  teaches  a  moft  circuitous  mode  or  praAice  for  folving  a  very  phiaqueftion.-  As,  how- 
ever, it  ii  (bmewhat  ciuious,  he  conceives  it  advileable  not  entirely  to  omit  it.—"  Now,  • 
«  the  right  of  die  heirs  of  the  two  perfons  flain  by  mifadventure  is  ten  thoufand  dirms^  and . 
"  that  of  the  unforgiving  heir  of  the  perfon  flain  wilfully  is  ffve  thoufand.— The  ptopofition, 
**  therefore,  contains  a  whalt  and  an  half. — Hence-  we  muft  take  for  the  denominator 
"  the  fmalleft  nund>er  which  admin  of  fubdiviiton,  namely,  nw,  by  which  the  frafiional . 
"  number  [being  multiplied]  is  refolved  into  three, [integral  parts;] — and  the  two  heirs  by 
"  miladventure  take  in  the  prc^rtion  of  the  whole,  namely,  Aw  parts;  and  the  unfbr- 
«g|vinghcii  takes  in  the  proportion  of  the  half,  namely, ««  part." 

E  f  f  i.  flave  5 
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flave ;  for  a  mafter's  property  in  his  flave  does  not  oppofe  his  right  to 
retaliation,  the  flave,  with  refpe^  to  his  blood,  remaining  in  the  ori- 
g^al  ftate  of  man,  namely,  freedom. — Now,  retaliation  being  in- 
curred on  behalf  of  both  mafters,  an  half  of  it  is  therefore,  in  an  in- 
definite manner,  incurred  -on  behalf  of  each  of  the  two ;  and  the 
moiety  of  the  half  of  each,  rcfpeftively,  is  of  courfe  involved  in  the 
other's  half.  But  upon  one  of  them  granting  a  pardon,  the  other's 
right  to  retaliation  is  annihilated,  and  he  then  becomes  entitled  to  pro- 
perty, indefinitely,  in  the  fame  manner  as  he  had  been  before  en- 
titled to  indefinite  retaliation ;  and  one  half  of  his  right,  therefore, 
(which  is  a  fourth  of  the  whole,)  is  converted  into  property,  with 
refped  to  his  (hare;  and  then  becomes  extinguiftied«i/o/(7,  (in  other 
words,  fails  even  with  refpeO:  to  the  exchange  for  retaliation,  namely, 
property,)  as  a  mafter  cannot  be  a  claimant  of  debt  againft  his  flave; 
and  the  other  half  of  the  right  (which  is  likewife  a  fourth  of  the 
whole)  is  converted  into  property,  with  rcipefl:  to  the  ihare  of  the 
other  partner,  who  granted  the  pardon ,  and  confequently  does  not  drop, 
"but  he  is  defired  either  to  make  over  a  moiety  of  his  fiiare  (namely, 
.a  fourth  of  the  flave)  to  his  copartner,  or  to  pay  a  redemption  to  the 
amount  of  a  fourth  of  the  fine  of  blood  in  lieu  thereof. — The  ar- 
o;ument  of  Haneefa  is  that,  as  retaliation  is  due  on  behalf  of  both 
maft:eFS  indifcriminatcly,  it  therefi^re  bears  the  conftruaictti  of  being 
«duc  on  behalf  of  each  in  particular,  with  refped  either  to  the  •whale  of 
the  flave,  or  the  half  of  him, — in  this  way,  that  the  right  of  each, 
(namely,  an  half)  is  connefted  with  his  own  particular  fliare,— or, 
in  this  way,  that  the  ri^t  of  each  is  connefted  with  the  other's  fharc, 
— or,  in  this  way,  that  a  moiety  of  the  right  of  each  is  conne^ed 
with  his  own  particular  fliare,  and  a  moiety  with  the  fliare  of  his 
partner,  indefinitely  and  without  difcrimination ;  and  on  none  of  thefe 
fuppofitions  is  thene  anyobftacle  to  retaliation,  as  ail  the  parts  of  a 
flave  arc  ahke  with  refpefl:  to  retaliation,  no  one  of  them  in  regard  to 
it  being  lefs  than  another.— Upon  the  right,  therefore,  of  one  of  the 
imafl;ers  being  converted  into  property  by  the  other  granting  a  pardon, 
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there  is  a  poffibility  of  the  whole  of  his  right  being  due  to  him,  con- 
iidering  his  whole  right  as  conneded  with  his  partner's  fliare  ;  and  it 
is  alfo  poffible  that  the  whole  of  his  right  is  extin<S,  confideriiig  his 
whole  right  as  conncftcd  merely  with  his  own  Ihare  ;  and  it  is  likewife 
poffible  that  an  half  of  his  right  is  due  to  him,  confidering  one  half  of 
his  right  to  be  connected  with  his  own  ihare,  and  another  half  with 
the  fhare  of  his  partner,  indefinitely ;— and  hence  there  is  a  doubt  with 
lefpeft  to  the  obligation  on  the  other  partner  :  and  any  circumftance 
of  doubt,  in  a  matter  of  property,  prevents  the  eflablilhmcnt  of  a, 
claim. 


SECTION. 


If  a  perfon  kill  a  flave  by  mifadvcnture,  he  is  refpoafible  for  the  A  dive  naia 
value  of  fiich  (lave,  provided  it  do  not  exceed  ten  thoufand  dlVvar ;  but  JrrmulTte' 
if  it  amount  to  ten  thoufand  Srms  or  above,  he  is  dircded  to  pay  ten  «"untcdfor 

'    ^  totheamouDt 

thoufand  dirtm  excepting  ten,  (that  is,  nine  thoufand  nine  hundred  of  hb  value, 
and  ninety;)  and  where,  on  the  other  hand,  the  value  of  a  ^w«/f  thoufandnine 
flave  (fuppofingthe  one  killed  to  be  fuch)  equals  or  exceeds  the  fine  i^«"!i^** 
for  her  blood,  the  peribn  who  killed  her  is  dire^ed  to  pay  five  thou-  ^rm, 
fand  dlrms  excepting  ten. — ^This  Is  according  to  Haneefa  and  Moham' 
med.     Aboo  Teefqf  and  ^^^irmaintaln,  that  the  perfon  who  kills  the 
flave  is  refponfible  for  the  value  to  whatever  amount ;  becaule  the  re- 
fponfibihty  is  in  confideration  of  the  worth  not  o£  the  bhod%  (whence 
it  is  that  it  holds  on  behalf  of  the  flave's  mafler,  who  is  proprietor 
only  with  regard  to  the  ww/A,  not  with  regard  to  the  bloody  with  re- 
fped  to  which  a  flave  Is  in  his  natural  ftatc  of  freedom  ;)  for  if  it  were 
iu  conlideration  of  the  Mood,  it  would  neceflarUy  follow  that  the  flave 
I  would 
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woxiXd  be  the  proprietor  of  the  atonement,  not  the  nutter.' — Thus, 
for  inflance,  if  a  flave,  having  been  fold,  be  killed  in  the  hands  of 
the  feller  before  the  purchafer  obtains  poffcflion,  the  contrail  of  fal« 
'  flill  continues  in  force ;  which  evinces  that  the  refponfibility  is  a  re- 

turn or  compenfation  for  the  worth ;  for  otherwifc  the  contradl  would 
not  continue,  the  continuance  of  that  being  becaufe  of  the  continu- 
ance of  the  value,  whether  the  wiginal  property  remain,  or  only  the 
return  for  it;  and  notwithftanding  the  original  pr(^rty,  in  fudi  iiir 
ilance,  no  longes  remain,,  yet  flill  the  return  for  it  does  fo,  whence 
the  fale  continues,  in  confideration  of  the  continuance  of  the  retorft 
for  the  article  fold,  namely,  the  vglue  thereof  ;.^wherea8,  if  the  re- 
ijx>nfibility  were  in  confidcration  of  the  blood,  the  contract  of  fale 
would  be  entirely  diflblved,.  fince  on  this  fuppolition.the  value  of  the 
article  fold  does  not  remain  iU'  any  Ihape  whatever-  The  Have  in-- 
qucftion,  therefore,  where  his  value  equals  or  exceeds  the  amount  of 
the  fine  for  his  blood,  is  confidered  in  the.  iame  light  as  one  whofe 
value  falls  fiiort  of  the  fine^i—- or  as  an  ufurped  flave,  who,,  if  ht 
perifli  in  the  ufurper's  hands,  muft  be  accounted  ibr  at  the  rate  of  hi& 
full  value,,  whatever  that  may  be.  The  arguments  pf  Haneefa  upoo- 
this  point,  are  twofold.;— First,  the  word  of  God  has  impoTed  the 
fine  for  erroneous  Ubodfhed  unrelM^ively,  (that  is,  in  a.  way  whicfa 
comprehends  \MuJfulntatt\Jlaves,  as  vi t\i:z&  freemen  ly.  for  the  text  of 
the  Koran  fays,  "  Whosoever  killeth  a  believer  bt  mis- 

**  TAKE,  the  penalty  ^  it  Jhall  be  THE  FREEING  OP  A  BELIEVER, 
**    AND    A   FINE,    tO  h  paid  TO   THE   HEIR*.  OF    THE   DECEASED." — 

A  fine,  therefore,  is  due ;  and  as  the  fine  is  a  confidcration  for  the 
blood,  which  never  exceeds  tea .  thoufand  i£rtnt,  that  ium.only  is  due, 
in  the  fame  manner  as  holds  in  ^e  cafe  o£  a  freentan.— Secondly,  ia 
the  flave  two  different  qualitiesare  faid  to  exift ;— one,  the  quality  (rf" 
humanity  f  underftood  in  a  .being  endowed  with  underftancUng,  refiecf 
tioQ,  apprehenfion,  and  memory  {  and  another,  the  quality  of  uwr/V 

^  That  isto  £iyi  hit  vaht  muft  be  paid  bj  dw  murderer. 

underfloodi 
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underftood  In  a  fubjeft  fit  for  the  ufe  and  purpofes  of  the  individual. — 
In  a  flave,  therefore,  there  are  two  modes  or  charaflers,  the  charaftei- 
of  humanity,  and  the  charafter  of  worth*.  Now,  the  former  of  thefe 
is  fuperior  to  the  latter  ;  and  it  is  a  rule  that  where  two  characters  or 
modes  occur  together,  difagreeing  in  their  laws,  regard  muft  be  paid 
to  the  fitperior  character,  not  to  the  inferior.  Here,  moreover,  it  is 
impoflible  to  pay  attention  to  both  charafters ;  for  the  character  of  hu- 
numity  requires  that  the  rcfponfibility  be  fixed  to  the  amount  of  the 
fine  of  blood,  whereas  the  charaAer  of  worth  requires  that  it  extend 
to  the  whole  value  of  the  flave,  to  whatever  amount ; — and  regard 
muft  be  paid  to  the  charafler  of  humanity  in  preference,  as  that  is  the 
fuperior.  With  refpedt  to  the  cafe  of  ufurpation,  adduced  by  ^boo 
Too/of  and  Shqfe'i,  it  ia  of  no  weight ;  becaufe  the  refponfibility,  in 
that  inftance,  is  in  confideration  of  worth  onlv,  ufurpation  holding 
only  with  refpe£t  to  property.  With  refpeft,  moreover,  to  what 
they  fay  concerning  fale,  that  **  the  contract  of  fale  ftill  continues, 
**  becaufe  of  the  continuance  of  the  return  for  the  article  fold,  namely, 
**  the  value  thereof"— it  is  not  admitted ;  for  as  a  contrafl:  of  fale 
endures  even  where  the  flave,  who  is  the  fubjefl:  of  it,  is  wilfully 
murdered  in  the  hands  of  the  feller,  and  before  the  purchafer  has  ob- 
tained poflellion  of  him,  notwithftanding  retaliation  be  not  a  return 
for  worth, — fo  likewife  in  a  cafe  of  fine.  With  refpeft  to  a  flave  whofe 
value  is  fhort  of  the. fine,  there  likewife  the  recompence  for  man  is 
due;  namely,  the  fine.  As,  however,  the  amount  of  the  fine  was 
not  fixed  by  the  LAw-f-,  it  is  therefore,  in  this  inftance,  cftimated  by 

•  Arab.  Maleeat.'^'Wt  have  no  word  in  our  language  prwifelj  coircfponding  with  it. 
The  tranllator  (to  avoid  a  parapbraHs)  generaUjr  expreJTcs  it  by  the  tcim  tuarth. — It  is  de- 
rived from  Mai  [property,]  and  fignilies  tkt  quality  of  being  (or  conilituting)  proptrty ;  and, 
to  underftand  this  palTage,  that  fenfe  muft  be  annexed  to  it. 

t  The  amount  of  fines  is  not  fixed  by  the  Koran,  but  by  the  ^vma. — The  reafon  of 
the  diftindion  here  is,  that  if  it  bad  been  determined  by  the  Koran,  it  would  be  confidered 
^  ahjohtt^  and  therefore  not  to  be  fwcrved  from  in  any  inftance. 

the 
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tHe^Ue;  "Ust  ^an  it  is  poffible  to  ascertain  the  Asficiencflietwefett 
ihc  rooompencs  iar  the  flaire  Mid  the  reoompence  for  a  freonun  by  re- 
rferting  to  the  value,  which  is  (hott  of  rf^e  fine  ;  and  regirrtJ  is  paid 
.to  that  accordingly.  It  is  otherwife  where  the  vahie  of  the  flav«  ex- 
•ceeds  the  fine;  for  it  is  here  impoffible  to  ascertain  the  deficiency  with 
regard  to  the  value,  as  that  exceeds  the  value  of  a  freeman,  namdy, 
the  fine,  which  fijces  the  value  of  a  freeman  at  ten  tfioufaaid  Jrrms, 
(The  fine  for  a  flavc  is  eftablilhed  at  a  xzlc  Jbert  o£  the  Baeloe  a  fTet"- 
-xnan,  in  order  to  evince  the  inferiority  of  his  rank;  and  »he<lii&r" 
ence  is  fixed  at  ten  £rmSf  on  the  aurfiority  of  jiiJoo/a  Ibn  Ahbaf.")'- 

■Hie  hand  of'         FoR.  the  hand  of  a  ftave  half  his  value  is  incurred,  provided  that 
^nted*fw"    'Jo  no*  cxceed  four  thoufand  nine  hundred  and  ninety-five  dirm  j  Hie 
hatfh'^'^ue  '  '^^'^  ^^  *  ™^"  being  equivalent  to  half  his  peribn.     In  (hort,  thtfra- 
as  far  u  four  ^^  with  rcfpeift  to  a  flavc,  is  the  fame  as  the  fne  with  tefybd  'h>  a 
hundred  Md^  fiw^an  r  and  therefore,  in  all  cafes  where  a  fine  isdueforaIfr«iiJ»,, 
ainety-firc      jjj^  valuc  IS  duc  iora  flavc  ;  where  an  half  fine  is  due  en -adciaibtftif 
the,  pne,  an  half  of  the  value  is  due  on  account  of  the  othetrt  wkdlfii 
■^h; — becaulb  the  value  of  a  flave  is  fimilar  to  the  fine  Smt-dfiosmaxit 
■  ae  being  (like  that)  a  recompence  for  his  blood..  •...,. 

''.  ....  '.-1 

Cafe  of  a  Ip  a-pcrfon  wilfully  ftrikc  ofF  the  hand  of  a  flave,:  aBd'tfte-flfep^s 

bdnE  maCn-  naaftcT  afiictwards  emancipate  him,  and  hethea  die  in  confeqnedcetf 
«d,andtiim  .  the  maiooing,  in  that  cafe,  provided  the  freedman  have  other  heiis- 
dkiofthc  '  befides  his  mailer,  retaliation  is  not  incurred  by  the  odender;-^ 
"^"^  whereas,  if  he  have  no  other  heirs,  it  muft  be  inflifted. .    This  js-iiK 

cording  to  Hajuefaand  jiboo  Toofafi  MoAammed  majntains  that-reto^ 
liatioD  is  not  incurred  in  either  cafe ;  but  that  a  muld  for  the^haad  is- 
due  from  the  maimer,  together  with  any  deficiency  occafioacd;  by 
the  maiming*  in  the  value  of  the  Have,  between  the  time  of  diimem- 
berment  and  emancipation,— and  the  reft  of  his  value  is  altogether  re- 
mitted..   Thus,  for  laAaoce,  if  the  value,  of  the  flavc,  at  the  time 

of 
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«f  difmemberment  be  one  hundred  Srms ;  in  this  cafe  one  half  of  his 
value  [fifty  dirms]  is  incurred  by  the  difmemberment,  and  then,  if, 
at  the  time  of  his  emancipation,  his  value  have  dimioiihed  to  the 
amount  of  ten  4:£rnzj,  thofe  ten  are  alfo  incurred;  and  thus  fixty  ^^rmr 
are  due,  and  forty  arc  remitted.  Retaliation  is  not  incurred  on  th6 
former  fuppofition,  [that  is,  fuppofing  the  freedman  to  leave  other 
heirs  befides  his  maftcr,]  according  to  all  the  do&ors  j  becaufe  it  is  in 
this  cafe  uncertain  who  is  the  claimant  of  right ;  (for  retaliation  is  incur- 
red on  the  occurrence  of  the  death,  that  being  at  the  fame  time  referable 
to  the  wound ;  and  therefore,  if  regard  be  paid  only  to  the  time  of  the 
woandy  the  majier  is  the  claimant ;  or  if,  on  the  other  hand,  regard  be  paid 
to  the  time  of  thefltfl/;6,  the  ^«W  are  the  claimants;)  and  fuch  being  the  ' 
cafe,  it  is  impoffible  to  exaft  retaliation,  which  therefore  utterly  c^fes, 
— inlbmuch  that  if  both  parties  [the  mafter  and  the  heirs]  were  to 
unit0  iu  claiming  retaliation,  ftill  it  is  not  to  be  inflifted,  as  tbetr  co- 
alition does  not  difpel  the  doubt,  the  right  of  the  mafter  having  ex- 
ified  at  the  time  of  the  wound,  not  at  the  time  of  the  death,  and  that 
ef'tbe  heirs  (on  the  contrary)  at  the  time  of  the  death,  not  at  the 
.time  of  the  wound. — The  reaibns  alleged  hy  Mohammed  why  retaliation 
is  not  to  be  infli£ted  in  the  inftance  jn  which  he  differs  from  the  two 
Elders^  (that  is,  where  the  (lave  leaves  no.other  heirs  than  his  mafter,) 
are  twofold. — First,  the  grounds  of  authority  for  exading  retaliation 
are  here  various ;  for,  looking  tO/the  time  of  the  wound,  the  ground 
is,  the  mafter's  right  of  property  in  his  flave ;  whereas,  looking  to 
the  time  of  the  death,  it  is,  the  JViUa  of  manumiftion  *  ;  and  a  diver- 
iity  in  the  grounds  is  the  fame  as  a  difference  in  the  claimants,  in  all 
matters  where  caution  is  neceiTary,  fuch  as  puniftiment  or  retaliation, 
or  as  where,  for  inftance,  a  man  iays  to  the  owner  of  a  female  flave, 
*•  Vou  have  fold  me  this  flave  for  fo  much,"  and  the  other  replies, 
'*  No  !  I  have  contrafted  her  to  you  in  marriage,"— in  which  cafe  it 

*  Which  enddet  the  emancipUoT'tD  feck  IktisfiiAion  Uk  die  death  of  his  freedman. 
(See  Vol.  III.  p.  436.) 
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Is^ot  lawful.  fi;)r  the  man  to  have  connexion  with  th9  flavc,  as  the 
grounds  of  her  claim  are  diSerent,  iince,  lookijig  ta  {^,  it  is,  r^bt 
of  property,  and  looking  to  marriage*  it  is  the  cvu^bial  right>-TT 
Secondly;  the  emancipation  precludes  the  confequence  1^ ;  aod  be-: 
caufeof  theconfequence  being  thus  precluded,  the  wound  rcoiains  in- 
dependent of  its  confequence,  and  the  confequence  occurs  independent 
of  the  wound,  the  cafe  being  the  fame  [on  the  flavc's  afterwards  dy- 
ing] as  if  he  had  periflied  by  the  vifitation  of  heaven ; — whence  retali- 
ation is  prevented, — The  arguments  of  the  two  EUers  are  that  al- 
though the  two  grounds  of  claim  be  contrary,  yet  the  mafter  has  aa 
indifputed  authority  to  exafl  retaliation,  that  appertaining  to  him  in 
every  view  ;  and  the  legal  effeiS  of  both  grounds  is  moreover  o^c  and 
the  fame,  namely,  retaliation ; — thus  the  claimant,  (namely,  the 
mafter,)  the  thing  claimed,  (namely,  retaliation,)  and  the  perfon 
upon  whom  the  claim  is  made  (namely,  theoi^der)  are  known  and 
afcertained  ;  and  as  the  exacting  of  retaliation  is  therefore  poflible  in 
this  inftance,  it  muft  be  decreed  accordingly.-r-The  difference  in  the 
grounds,  of  cWm,  moreover,  are  not  to  be  regarded  in  this  inftance, 
as  it  does  not  occafion  any  difference  in  the  legal  efFeft.— rit  is  otherwile 
on  the  firft  fuppofition+  ;  for  there  the  claimant  is  unknown,— It  is 
alfo  otherwile  in  the  cafe  of  the  female  flave ;  bccaufe  thej-e  the  legal 
effeft. differs  according  to  the  difference  in  the  grounds  of  legality.;  fqr 
the  right  of  property  is  different  from  the  right  of  marriage  in  point  of 
legal  effect,  the  legality  of  connexion  eftabliftied  by  a  contrail  tjf 
marriage  being  a  thing  effcntial  to  and  involved  in  it,  whereas  the 
fame  legality  eftabliftied  by  a  right  of  property  is  not  an  effa^tia^,  but 
merely  fellows  as  a  dependant.  With  refpeft,  alfo,  to  what  is  ad- 
vanced by  Mohammedy  that  "  the  eniaiicipation  precludes  the  confe- 

•  Ajrab.  SirraytU — ^The  definition  of  this  term  has  bqen  givcA  before.  (See.p.  344.) 
The  meaning  of  the  phrafe  here  is,  that  the  emancipation  precludes  the  legal  efFe^  of  the 
fUve's  death  taking  place  upon  the  offender. 

t  That  is  fuppoiing  die  frcedman  to  have  other  heirs  bdtdes  his  emancipator. 

'  y  **  quence,'* 
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*'  quence,"  it  may  be  replied,  that  the  emancipation  precludes  the 
confequence  only  becaufe  of  its  rendering  the  clairpant  doubtful  and 
unknown.  Now  tbat  holds  only  in  a  cafe  of  mifa<henture^  not  in  a 
ci{ex>frrtalice.  In  other  words,  if  a  perfbn  cut  off  the  handofaflave  . 
by  miladVenturc,  and  the  difmembsrihent  prove  fetal  after  manumif- 
fion,  retaliation  is  not  incurred,  but  a  fine  for  the  hatrJ  only,  toge- 
ther with  the  diminution  occafioned  in  the  flavc's  value  by  the  maim- 
ing between  that  time  and  his  emancipation,  Becaufe  it  is  in  this  cafe 
uncertain  who  the  claimant  of  the  right  is,  a  flave  being  incapable  of 
pofleiling  property ;  and  therefore,  looking  to  the  time  of  the  wound, 
the  tnajier.  is  the  claimant  of  the  right ;— whereas,  if  the  time  of  the 
^ath  be  regarded,  Khcjlave  is  the  claimant,  as  he  is  then  free  ;— and 
regarding-,  alfo,  the  time  of  the  wound,  the  value  of  the  flave  is  in- 
^:urred';  but  regarding  the  time  of  the  death,  the  fine  of  blood  is  incur- 
red as  he  is  then  free.  The  claimant,  and  the  thing  clairned,  are 
therefore  both  uncertain  iii  this  cafe ;— and  as  an  ignorance  coiicerning 
the  clamant  alone  prevents  the  confequence,  it  follows  that  on  igno- 
rance concerning  both  the  claimant  and  the  thing  to  be  claimed  prer 
vents  the  confequence,  a  fortiori.  In  a  cafe  of  malice^  op  the  con- 
trary, the  legal  eFe£t  is  retaliation  ;  and  as  a  flave  flands,  with  refp&tt 
to  His  blood,  in  the  original  ftate  of  man,  namely,  freedom,  he  is 
therefore  entitled  to  retaliation ;  but  this  is  to  be  exacted  by  his  eman- 
cipator, as  being  the  avenger  of  his  blood  ;  and  as  the  freedman  [in 
the  inftance  here  fuppofed]  leaves  no  other  heirs  befides  his  mailer, 
the  claimant  of  the  right,  therefore,  is  known  and  afcertained.— It 
is  to  be  obfervcd,  that  as,  according  to  MobammeJ^  retaliation  is  pre- 
vented in  both  cafes,  a  fine  is  due  for  the  hand,  together  with  the 
diminution  occafioned  in  the  value  of  the  flave  on  account  of  the  time 
elapfed  betwpen  the  wound  and  the  emancipation,  (as  already  men- 
tioned,) becaufe  the  wound  was  given  during  the  matter's  right  of 
property  ; — and  nothing  beyond  thofe  is  allowed.  According  to  the 
two  Elikrit  on  the  concrary,  in  the  firft  of  thofe  cafes  only  i.  fine 
G  g  g  a  for 
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fi^-jthe  Ua^U-  is  doe^  together  with  the  fUminution  occafiorved  in  the 
Y^Iujj,;  »s  .ftforeiaid,  ■ 

Cafcofan  ',  Ira  maftcr  fay  to  two  of  his  flavcs,  *'  oneofyou  is  free,"  and  a 

^"m  'wo  "  peribn  then  ftrikc  and  wound  both  the  flaves  upon  the,  head,  and  the 

^emaft^'la-  niaftcr  aftcfwards  fpecify  the  one  whom  he  defigned  to  emancipate  by 

definitely  de-  the  above  fpecch,  dill  he  is  entitled  to  the  recompence  for  the  offence 

them/rtf.      committed  upon  both  ;  for  he  emancipated  an  a«fpecified  flave ;  and 

the  wounds  have  been  received  hy  fpecific  flaves;  and  as  what  is  Jpe- 

clfic  is  one  thing,  and  what  is  «»fpecified  is  another,  they  arc  batb, 

therefore,   his  property,   with  refpe£l  to  the  offence.     If,  ou  the 

other  hand,  a  perfon  were  thus  tojlay  the  two  flaves  in  qucftion,  ho 

incurs  a  6ne  for  the  one  emancipated*,  (payable  to  his  .heira,,ifihc 

leave  heirs,  or  otherwifc  to  the  mafter,)  and  the  value  of  \va£t.  i^ho 

Was'to  have  remained  in  bondage,  payable  to  the  mafter>— ^i:avided' 

that  the  murderer  be  one  perfon,  and  have  flain  the  jt^p^^e^A^rj, 

(not  fuccejjeuefyy)  and  that  the  value  of  both  be  eqqal.f^.-.I^^or^^e, 

contrary,  the  two  flaves  be  murdered  by  the  one  peffoi;i^t.c^^f^^ 

(that  is,  one  after  the  other,)  he  incurs  the  value  of  ihs.panfiiji  pr^o*- 

payable  to  the  mafter,  and  a  fine  fpr  the  other,  payable  to:t>^  h^i-;. 

becaufe,  by  one  of  them  being  flain,  the  emancipation  jis,  of  tio^c;(5<y,- 

determined  to  the  other.     If,  on  the  other  hand,  the  two  be  flajn  bj^ 

,  the  onfe  perfon  together,  and  they  be  of  different  value,  the  mtirde^fir. 

incurs  a  moiety  of  the  value  of  each,  refpe£tively,  together  with  a 

fine  for  a  freeman  ;  becaufe  he  has,  to  a  certainty,  killed  a  freeman. 

and  a  flave;  and  the  murder  of  the  one  fubje£ls  to  a  fine^  andof  t|ie.- 

*  That  is,  the  ooe'  to  whom  the  mafter  afterwards  oiplains  his  utdcHiiite  emancipatioa 
to  have  applied. 

'  t  The  reafoTO  for  this  diRJnftion  between  a  ci&  of  murder  and  of  woundtag  ate  here 
flatcd  at  large. — The  trandator,  however,  conceives  himfelf  juftilied  in  omitting  than, 
as  they  involve  a  long  train  of  metaf^yfical  fubtleties  of  no  ui^  and  thefubfianccofwhioh 
are  to  be  foutud  under  the  bead  of  Indifcrminatt  MattumijJiaH.    (Sec  Vol.  I.  p.  456.) 
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other  to  the  value;  and  neither  of  them  precedes  the  cither.  The- 
murderer,  therefore,  in  this  inftance,  owes  one  half  of  the  value  of 
each,  together  with  an  half  of  the  fine  for  each  ;  for  as,  in  confe- 
quence  of  the  death  of  both,  no  fubjed  remaios  for  the.mafter'3  ex- 
planaCion>  the  emancipation  indifcriminatcly  pronounc»i  by  him  ap> 
plies  in  an  indeBuite  maniier  to  each> 

If  a  iperfon  put  out  both  the  eyes  of  another's  flave,  the  owner  Cafe  of  »■ 
has  it  in  his  option  either  to  make  over  the  flave  to  the  offender,  S!ig°^''^c. 
taking  from  him  the  value,  or  to  retain  the  flave,  without  getting  any  *y"  f^n**" 
thing  for  the  dcfeft  thus  occafioned  in  him.     This  is  the  doftrme  of 
Hancefa.     The  two  tlifciples  maintain  that  the  mafter  has  it  in  his 
c^ioti  either  to  keep  the  flave,  taking  a  compenfation  for  the  damagi). 
he  has  fuftained,  or  to  give  him  to  the  offender,,  taking  the  whole  of 
his  value.     Shqfe'iy  on  the  contrary,  holds  that  the  mafter  is  entitle4 
to  keep  the  flave, '  taking,  at  the  iame  time,  his  complete  value  ;  for 
a«'(he  rclponfibility  is  oppofed  to  what  is  dejtroyedy  not  to  what  re- 
fTiaihs'i  (iii'the  lame  manner  as  in  the  cafe  of  2^  freeman,')  this  re- 
mainder, therefore,  ftill  continues  the  property  of  the  niafter; — as 
whe^£,  idr  mflance,  a  man  ftrikes  off  one  hand  of  a  flave,  and  puts: 
out  ohe  of*  his  eyes.;  in  which  cafe  the  offender  incurs  the  whole  value 
of  (he'flave,  who  ftill  remains,  with  his  mafter ;.  and  fo  here  likewife. 
(It'is'prop'ei-tb  obferve,  in  this  place,  that  our  doftors  maint^n  that 
worth  *  exifts  in  the  perfon ;  but  regard  is  alfo  paid  to  it  with  refpeit. 
to  the  members  of  the  body,  for  otherwife  any  regard  to  it  with  re- ; 
fpefli  to  the  perfon  (fo  as  to  be  confined  to  that  alone)  muft  be  nuga-: 
tory,  fince  as  the  members  of  the  body  are  held  equivalent  to  pro- 
perty, for  the  iccurity  of  the  body-f-,  it  follows  that  a  regard  to  the 

worth,. 

*  3£NEfMft,it  has  been  already  explaiiied'to  fignlFy  the  quality  tf  hi'mg  prtpeiij.-^ 
This  whole  pallsge  is  fomewhat  eaigoiitical,  and  (to  underRand  it  properly)  requires  that 
a  ftri*  atteniioD'  be  paid  to  the  context.— It  is  altogether  detached  from  the  queftion  in  _ 
difpute. 

t  With  a  view  to  proted  the  body  from  the  injuriei  it  might  otherwife  be  liable  to,  in 
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worth, .■*n.  the  membcre,  is  of  prior  confideration.  A3,  therefore, 
W(Mth  is  regarded  in  the  memberg  of  the  bod/j  as  well  as  in  the  per^ 
&n,.  aad,  iu  the  cafe  in  queftion,  the  perlbn  a!fo  13  deftroyed  in  fonie 
degree^  (for  one  of  the  bodily  faculties  h&s  been  totally  dcftrayed,) 
and  die  refponfibility  is  (conlequently)  to  the  amount  of  the  complete 
value,  it  is  requifite  that  the  offender  becoAie  proprietor  of  the  body 
of  the  (lave,  in  order  that  he  may  not  be  fubjeded  to  injury,  and  that 
an  equality  may  be  eftabliflied.  It  is  otherwife  where  a  peribn  puts 
out  both  the  eyes  of  a  freeman ;  becaufe  a  freeman  does  iwt  podefe 
the  quality  of  wort&  *.  It  is  alio  otherwife  where  a  peribn  putsiout 
the  eyes  of  a  Modabbir ;  becaufe  a  flave  of  that  defcription  is  iocafiabte 
of  paffing  from  the  property  of  one  perfon  to  that  of  another.  :.Jt  ^ 
bkewife  different  where  a  perfon  ftrikcs  off  one  hand  of  a  Have,  aid 
puts  out  one  of  his  eyes ;  for  in  this  cafe  no  one  faculty  i?  .oomplttotyi 
deftroyed.)  The  argument  of  the  two  difciples  is,  that  aethe.diia- 
llty  of  worth  exifts  in  the  flave,  and  as  the  fituation  to  vhicli.tHe  fl^a 
is  reduced  admits  of  two  differeirf  conftru£lions, — a  deftrn^iaii  of  (iic 
perfon  f ,  or  a  deftrudion  of  the  members, — it  is  theiefbre  teqqifite 
that  the  mafter  have  it  at  his  option  either  to  deliver  over  tbeikse, 
and  take  the  full  value,  cm  theyornarr  of  thefe  conftrufltong;  or,  un 
the/3//?rconftruaion,  to  keep  the  (lave,  and  take  ^  compeoiatiaB 
for  the  damage  he  has  fufl:aincd  J ;  as  in  all  other  cafes  of  propeityi*— 
this  being  analogous  to  where  a  perfon  tears  another's"  robe  to  pieces, 
in  which  cafe  the  owner  of  the  robe  has  it  at  his  option  either  to  make 
over  the  robe  and  take  the  value,  or  to  retain  the  robe  and  take  a  com- 
penfation  for  the  damage.    The  argument  of  Hanefa  is  that,  although 

iu  mmieri,  owing  to  the  carelcflhefi  or  incautioufnels  of  others  j— for  if  the  members  were 
not  held  equivalent  to  property,  (in  other  words,  if  no  fine  were  impofcd  for  injuries  to 
(benti,)  the  body  (of  which  the  members  arc  a  part)  would  not  be  effe^uaHy  praaaeS. 
•  Inodier  wordi,  "  ^tnotpoffifstbetaptukjefheingprapertfJ" 

t  Becaufe  a  complete  dettruaion  of  one  of  the  faculties  is  accounted  a  deftruflion  of 
the  whale  man. 

X  Literally,  "  and  take  dx  diffimce  oaafmnti  in  hii  vnluf,"  » 
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worth  be  regarded  both  in  the  perfbn  and  in  the  members  orthe  hoAy^ 
ftiU  the  charaft-er  of  HUMANITY  alfo  exiftsin  the  perfon  and  members 
of  a  flave,  and  has  not  been  totally  extingmfhed  by  his  bondage. 
Now,  it  is  to  be  obferved  that  oueof  the  rules  of  humanity  is,  that 
the  penalty  incurred  by  an  offence  be  not  divided  between  the  pcrfoQ 
and  the  member  dcftroyed,  but  oppofed  to  the  latter  alone;  and  (con- 
feqoently)  that  the  property  of  the  body  *  be  not  transferred,  (as 
where,- for  inftanc?,  a  perfon  puts  out  both  the  eyes  of  a;/r*rt»w«;) 
and  that  th«'efore  the  mafter  t^  to  take  the  whole  value  in  compenfa- 
tioB  for,  the  thing  deilroyed,  the  body  remaining  as  it  was  ;— and, 
on-the  contrary,  one  of  the  rules  aS  worth,  is,  that  thecompenfation 
for  an  offenoe  be  divided  between  the  whole  pcrfcn  and  the  particular 
znemberdbftro^ed^;.  and  that  therefore  thcmafteristo  take  the*  defeat 
oteafiaixd:  m  tfae,  i^ue,  as  a  &tts&£tioa  for  the  member  dcftroyed^. 
at  the.  fanpe  time  keeping  the  body  [Juja]  as  before.  We  therefore 
(&ys  Bam^a)  pay  attentioQ  to  both  tbcfe  charaflcrs ;  and  accord- 
in^yy  loofcingto  the  character  of  HUMANITY,  We  determine  that  the 
Qompeolation-iSi,  not  divided  (as  above,)— for  if  we  were  to  fay  thae 
the  iDa&£x  is  to  take  the  di^rence  occafioned  la  the  value,  and  retain 
^  body  [3^?^}  it  would  induce  a  total  n6gieft  of  the  charadler  of 
Kus^^juii^rT,  aod  would  caufe  tjie  charaO:er  of  worth  alone  to  be  re- 
garded,  (as  is  determined  by  the  twodifciples ;). — ajid  looking,  on.  the 
other  ^^and,  to  the  charaftec  of  worthy  we.  determine  that  the  mafter 
is-UQtat  liberty  totaki&  the  who^  of  the  value,,  and  aHb  retain;  the 
pecfpn  of  the  flflve,  (as  is  determined  by  5^^",)"  for  in  this  cafe  a  re- 
gard iapaid  toHVijANiTY  alone,  and  the  regard  to  worth  as  altogether 
loft. 

•  Arab.  yi^-r-It  is  defined,  by  thp  Arahim  lexicografJiers,  *'■  iht  f^t  af  a  mmy" 
meaning  (pcrhap;)  a  nvnjndependaot  of  kis  qualities  or  faculti«E;  and  it  therefore  applies 
to  a  mutilattdM  well  as  to  icampleUhodyt — whence  the  uleof  it  in  this  place. 
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SECTION. 

Of  Offences  commirted  by  Modabbirs  and  Am-Walids  *. 

TV  auftw  I'  a  Modah&ir  or  j^-WalU  commit  any  offence,  the  maftcf  is  ac- 

"LtS^    countable  for  the  leaft  of  the  two,  the  value  of  the  offender,  or -the 
Walid  u  «-    fine  for  the  offence. — The  mafter  is  thus  accountable ;  becaale  it  is*re- 
tbciroff«ncei,  cordcd  of  Aboo  Abeeda  that  he  once  decreed  the  of&nce  q&  a  MadMir 
l^Dt  be-    '°  ^  accounted  for  by  his  ■  maftcr ;  and  alfo,  becaufe,  a»  the  m^er, 
twMDthefioe  t)y  having  coQjftitutcd  the  offender  a  JWbaSai^/r  or  an  j4w-/!f^iA  oiuii- 
terafts  (as  A  were)  the  regulation  of  making  hirti  [or  her}  over,  the 
cafe  is  therefore,  in  effe^,  the  fame  as  if  he  had  fo  done  after  the  et 
fence,  and  at  a  time  when  he  was  not  aware  of  it.— He  is  alfo  account- 
able for  the  leafl  of  the  two,  the  value,  or  the  fine,  (as  above,}  be- 
caufe the  avenger  of  the  offence  is  not  entitled  to  any  thing  beyond  the 
FiNEforit ;  and  the  mafter,  by  having  conftituted  the  (deader  a  Mh 
dahbir  or  Am-Walid.,  counteracts  the  regulations  merdy  to  the  aoDooot 
of  the  value,  not  with  refpefl:  to  mare  than  the  value. 

Object loN.^The  avenger  of  the  offence  not  being  entitled  to 
any  thing  more  than  the  fine,  and  the  mafler  (by  having  conftituted 
the  offender  a  Modabbir  or  Am-Waftdy)  having  counterafted  the  regula- 
tion merely  to  the  amount  of  the  value,  it  woald  follow  that  the  mafter 
jhould  have  it  in  his  choice  to  give  either  the  value  or  the  fine,  in  the 
fame  manner  as,  in  the  cafe  of  an  abfolute  flave,  the  mafter  has  it  in 
his  choice  either  to  make  over  the  flave,  or  to  pay  the  redemption. 

Reply.— An  option  in  this  inftance  is  attended  with  no  manner 
of  advantage,  as  the  fine  for  an  offence  and  the  value  of  a  flave  are  of 

*  That  is,  by  untransftrabli  Hives. 

the 
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the  lame  kind,  and  it  is  Certain  that  tbe  mailer  will  chufe  that  which 
is  the  fmalleft. — It  is  otherwife  in  the  cafe  of  an  aWblute  Aave ;  for  as 
a  flave  is  a  fpecific  article,  and  men  frequently  feel  an  attachment  to 
fuch»  it  is  therefore  poflible  that,  in  this  inftance,  themafter  might 
prefer  paying  the  redemption,  although  that  be  more  than  the 
valqe  of  the  flave ;  and  hence  there  is  an  advantage  in  leaving  him  an 
option. 

TnESiB  is  DO  fine  incurred  for  the  numerous  offences  of  a  Modab-  The  higheft 
A&r,  beyood  one  paymmt  of  his  value,  notwithftanding  they  be  com-   S!]I^i^^ 
ndtted  in  immediate  fucceffion ;  becaufe  the  maftcr,  by  having  ere-   f^="«"  •*  ■; 
atxdhfs  flave  a  Modahbir,  has  countera^ed  the  regulation  with  refpe£t  me  payment 
<iftlytoaae  individual  flave;  and  alto,  becaufe  paying  the  vahie  is  **^'"*"''"' 
«qiiaraleBt  to  giving  up  the  Have ;  and  as  a  mafler  cannot  make  over  his 
diBVQ  -  more  Uiaa  once,  {o  in  the  fame  manner  he  is  not  require<l  to 
■p<ky  die  value  mone  than  oiice.-^ When,  therefore,  a  laaAer  pays  the 
y^At^o^his  Mfidabiir.  on  accomit  of  fevo-al  diiHnd  offences,  -  the  aven- 
.g9-s><^the«fienceareto  divideitamongthem,  each  taking  in  propbr- 
Ji^n.f^  his  refpe&iveihare. — It  is  to  be  observed,  however,  that  as 
JH^i^.  fftuHt  he  had  to  the  vajlue  the  Modab^ir  bore  at  the  time  of 
tbfr,(M^Bp«,  attention  is  therefore  to  be  paid,  on  behalf  of  each  claim- 
ant, to  his  value  on  the  day  in  which  the  offence  was  committed  (ai 
him,,  afi  it  is  on  that  day  that  the  oppofition  of  the  mafter  oper^es. — 
.HieocQ  if  a  Mo^i^ir  kill  a  -pe^fon  by  mifadventure,  at  a  time  whoi  his 
value  is  one  thoufand  Jirms^  and  afterwards  kill  another  by  mifadven- 
^iire,  at  a  time  when  his  value  has  increafed  to  fifteen  hundred  £rms\ 
jhc  heir  of  the  ^/^ilain  perlbn  is  mO.  entitled  to  any  proportion  out  of 
the  excels  6ve  hundred,  but  that  goes  eotircly  to  the  Jieir  oCthcJecoiui 
iUaa  perfon,  and  the  two  (hare  the  remaining  thouiand  between  them, 
"according  to  their  relpe^ive  rights. — Now  the  right  «f  the  firft  is  to 
teij  thoufand  /UrmSf  and  the  right  of  the  fecond  to  nine  thouiand  five 
hundred  */;r/«j,  (for  he  has  received  five  hundred.)     The  whole  right 
of  both  is  therefore  to  be  divided  into  thirty-nii^e  equal  lots,  each  lot 

Vol.  IV.  H  h  h  correfponding 
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wf  I'tQwn&tg  with  fire  hundred  iBmU'  cf  the  complete  fine;  aodcoa- 
iequently  the  firftbcir  gets  twenty  :litfs,  aad  the  &cond  nineteen. 

uri^  the  If  a  T^abhiroammA  an  <^Tence*,  and  his  owtier  pa3r  the  value- 

fc^bicfor    •'f  ****  ***  '^  avenger  of  the  oflence,  hy  order  of  the  magiflrate^  and- 
my  thing  on  fjjg  fettle  ModablMr  afterwards-  commit  another  offence,  -the  owner  is- 

sccooatoinu 

fitw  of-  not  accountable  for  any  thing,  becaufe,  in  before  paying  the  value^ 
having  made  he  afted  Upon  eompuliion,  in  confequcnce  of  the  magiftnite*s  order^ 
1^  p»y-  The  fecond  avenger,  however,  is-  in  this  cafe  entitkd  to  ihare  the 
vakic  with  the  fiisfl  aTenger.  If,  on  the  contrary,  the  owner  hare 
paid  the  Yalae  to  the  firft  aven^  without  an  order  from  Ae  magi*^ 
ilrate^  the  fecond  avenger  has  it  in  that  cafe  at  his  optioa  either  to  re* 
quire  a  fioe'ibr  the  ofieuce  from  the  mafter»  or  to  have  recourf&'to  the 
t  firft  areagg  fw  his  pr<^rtioa  of  the  value.  This  is  according  to 
SmMfiu  The  twa diiciples^ maintain  that,  iathishftinftance,  the 
&oond  avenger  has  no  daim  whatever  on  the  m^o- ;  becaufe'he  [the 
aoaftcr]  has  already  paid  all  that  was  sicumbent  on  bim  to-a.  proper 
clatmant,  as  at  that  time  no  feeond  offence  ha4^  taken  pbiee.  The-ar- 
gumsht  oiMaiu^a  is-  that  as  the  owa«:  of  the  Modabb^  hias  <»- 
jjuiUy  given  to  the  ficft  avenger  what  is  the  rig^t  o£  the  feoond  aven- 
gen,  and  as  the  ficft  avenger  (on  the  odwrh^td}  has  unjuftiy  -tt^m 
l^eiame»  the  fetood avenger  has  tberefi^re  an  (^on,.  a^above^  tllie 
ground  of  dus  is  that  the  fecond  o^nce  is,  in  the  eye  of  Cbe-  law,. 
ailbciated.  with  the  firft  in  t>ne  fliape ;  for  the  Jecond  tnrenger  is  vaade 
to  participate  with  the  firft ;— ^nd  the  lecond  ^:nce  is  alio,  in  the; 
c^eof  thcLAWy  a  ,^/!!&nttfr  of  the  firft,  in  another  fliape  ;  for,,  withi 
refpe^  to  the  fecond  avenger,  regard  is  pul  to  the  value  e£  the  Mh* 
Jtdjbir  at  the  time  of  the  fecond  oficnce^  The  iecond  offence,  there- 
■•  fore,  is  considered  as  afibdated  with  the  firft,  lb  hz  as  regards  t^ing. 
the  compen&tion  other  from  tlie  mafter  or  from  the  firft  avenger,  be- 

*  Mvnp  meaiung  bmidJf  hj  mfgimnttinyXtaB  bdng  the  onlj-ofiencei^icb  inrdve» 
-ihe  JUve^  nine* 

caofc 
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caufe  of  each  of  them  having  difregarded  the  right  of  the  feeood'»«it>> 
ger,  in  order  that  a  due  atteatton  may  be  paid  to  both  pcHnts  of  viaw, 
—to  the  ff«i-aflbciation,  where  the  value  has  been  given  [to  the  firft 
avenger]  by  order  of  the  magiftrate,  and  to  the  aflbciation,  where  it 
has  been  given  without  his  order ; — for  it  is  not  poHible  that  the  fc- 
cond  avenger  fliould  have  it  in  his  choice  to  take  his  compenfatton  from 
either  party,  exce^  where  the  two  offences  had  bee^  perpetrated  to- 
gether. 

If  a  hUiabh^  commit  a  variety  of  offences,  and  his  owner  then  nor  for  mon 
emancipate  him,  he  [the  owner]  is  not  accountable  for  mwe  than  one 
.paymeut«f  his  value;  becaufe  he  was  fut^e^ed  to  this  i«ii>annbiUly 
only  in  confequeace  of  having  conflitutcd  the  offender  a  Mnab^/r,  aA  rariMT^gCr 
a^  a  priori  y  and  his  emancipating  him,  or  otha«Ri&,  aitorwasds,  ib  ^'"** 
cqe  and  the  fame.     (It  is  to  be  ob&rved  that  an  Am-W^d  is  coniktead 
in  the  lame  light  as  t  ModtMir,  with  refped  tnall  th«fe  rates;) 

A  lVIoDABSiR*s  acknowledgment  of  an  offkice  by  mi&drentnre  is  isi  nhMin 
■not  admitted,  n«r  does  it  futgeft  the  mafterto  any  penalty,  whether  he  J^I^j^« 
laaena  emaacipsted  him  or  otherwUe ;  becaufe  the  penJ^  fbr  any  of-  cogniuUft, 
fiaiccby  mifadventure,  committed  by  a  flave,  refts  upon  his  mafter; 
and  the  mafter  is  a  dif{brent  per&n  from  the  Modabbir\  and  therefore 
the  acknowledgment  of  the  latter,  us  tending  to  ed^  anodier  &aa 
lumfeif,  is  not  valid. 


hte,  where  he 
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CHAP.    V. 

Of  Offences  committed  upon  ufurped  Slaves,  or  Infants, 
during  the  Ufurpation. 


A  perfim  If  a  maftcr  ftrike  ofF  the  hand  of  his  flave,  and  a  perfbn  then  ufurp 
ndm^flwe,  f^^J^  fiavc,  and  he  die  in  the  ufurper*s  poffeffion  in  confequence  of  the 
who  ■Tki-     difinemberment,  theTifurper  is  accountable  for  the  value  he  boreafter 

mrdgdicj,  ' 

ifi  nfponfiblc  he  was  maimed.     If,  on  the  contrary,  a  periou  ulurp  a  flave,  and 

the  ilave's  mafter  then  ftrike  ofi*bis  hand  whilft  in  the  ufurper's  p^ 

feflion,  and  the  Have  die  in  confequence,  the  ufurper  is  not  refpon- 

Rfpcofibie     fible  for  any  thing.     The  reafon  o(  the  diftini^ion  here  made  is  that 

ifthe Sa**"^  ufurpation  (as  being  in  itfelf  a  caufe  of  property,  where  a  compenta- 

Tbv  hu'maf    '^®"  ^  ^^   ^  '^*  ufurper)  precludes  the  c<Kirequence ;  and  therefore, 

ter)  after  the  upon  the  ufurpation  taking  place  between  the  offence  and  its  cbn^ 

"  "T*     •     quence,  the  letter  is  put  out  of  the  qucftion,  (in  the  lame  manner  as 

where  a  Jale  intervenes  between  the  offence  and  its  confequence ;) 

whence  the  matter  ftands  upon  fimilar  ground  as  if,  the  perlbn  having 

ufurped  the  maimed  flave,  he  [the  flave]  were  afterwards  to  die  by 

the  vifitation  of  heaven  ;— and  accordingly,  the  value  he  bore  when 

maimed  is  due.    In  the  fecond  inftance,  on  the  contrary,  as  nothing 

has  occurred  between  the  offence  and  its  confequence,  to  preclude  the 

latter,  that  is  therefore  immediately  referred  to  the  dlfmemberment 

committed  by  the  mafter,  and  he  is  confidercd  the  immediate  dc- 

ftroyer  of  the  flave, — whence  the  cafe  is  as  if  he  [the  mafter]  had 

taken  back  the  flave  from  the  ufurper,  (as  having  performed  an  ad 

7  upon 
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upon  him,) — ^and  the  tifurper  is  confequently  exempted  from  refpon* 
iibility. 

If  an  inhibited  flave  ufurp  another  inhibited  flave,  and  fiich  flave'  One  inbi- 
dic  in  the  usurper's  hands,  he  [the  ufurper]  is  relponfiUe,  as  an  inhi-  ^™i^*'aa. 
bited  flave  is  liable  to  be  profecuted  for  his  afts,  «h«f>,  w"" 

Iponfible. 

If  a  perfbn  ufiirp  a  Modabbiry  and  the  Modabhir  commit  an  of^  Caft  of  & 
fence  whilft  in  the  nfurpcr's  hands,  and  be  afterwards  rcftored  to  his  being  ufurp- 
mafter,  and  then  commit  a  fecond  offence,  in  the  mafter's  hands,  the  ^^.'  f"^  '^°"' 

'_  '  micdng  aa 

mailer  is  in  that  cafe  accountable  to  the  two  avengers  of  oifencc  for  offence,  and 
the  Modabbir'i  value,  which  is  fhared  equally  between  them  ; — for  it  reftored  ^^ 
is  out  of  the  mafter*s  power  to  make  over  the  offender,,  becaufe  of  his  ''"  "*''':'■' 
having  conmtuted  him  a  Moaabbir ;  arid  he  has  therefore,  hy  that  aft,  amtbu  of- ' 
annulled  the  right  of  the  avengers :  but  as -he  has  been  guilty  of  this 
oUlruftion  with  refped:  to  one  body  only,  he  therefore  is  accountable  ^ 

for  no  more  than  one  value.  The  value,  moreover,  is  divided  equally 
between  the  avengers,  becaufe  the  cafe  proceeds  on  the  fuppofition  of 
both  the -offences  inducing  the  fame  penalty,  and  the  Modabbir  bearing 
the  fame  value  at  the  time  of  each  refpeftive  offence.  Upon  the  maf-  - 
ter,  however,  thus  paying  the  value  to  the  two  avengers,  he  is  to 
take<MK;  half  of  the  value  frtnn  the,  ufurper,  as  having  paid  the  fame 
on  account  of  an  offence  perpetrated  [by  the  Modabbir  whilft]  in  his 
poflcffion ;  and  this  he  is  to  pay  to  the  avenger  of  the  firil  offence  j 
after  which  he  is  again  entitled  to  take  the  lame,  a  fecond  time,  from 
the  ufurper.  This  is  acctwding  to  the  tvio  Elders.  Mohammed  hys 
that  the  mafter  is  to  refume  one  half  of  the  value  from  the  ufurpcrj 
which  he  is  to  retain  with  himfelf,  (that  is,  he  is  not  to  make  it  over 
to  the  firft  avenger ;)  becaufe  what  he  thus  takes  from  the  ufurper  is 
in  lieu  of  what  he  has  paid  to  the  firft  avenger,  and  he  therefore  is 
not  required  to  pay  this  alio  to  him ;  for  if  fo,  it  follows  that  the 
conlideration  and  the  return  unite  in  one  perfon,  which  is  unlawful ; 
and  it  alfo  follows  that  the  claim  is  repeated,  as  what  the  mailer  takes 

fronik 
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■fasta  tiia  ufurpsr  is  in  Keu  <^  what  rells  with  ihtfirfi  arengw,  net  in 
iieu  of  what  refts  wlththeT^rtwt/;  and  therefore  his.  paying  the  feme 
to  the  firft  avenger  a  locond  tinle  induces  a  reiteration  of  claim.  Ths 
argument  of  the  tw^  Elders  is,  that  the  right  of  the  firA  avenger  ex- 
tends to  the,  wMe  value  of  die  flave ;  for  as,  at  the  time  of  the  firft 
o^nce,  no  other  offence  had  taken  place,  there  is  therefore  no  {h«- 
vcntion  •  from  the  fecond  offence,  the  only  circumftance  which  could 
trench  «pon  or  icilen  the  firft  avenger's  right.  The  mailer,  there- 
fore, being  thus  pofle£fed  of  fomething  in  confideration  of  the  Have, 
unoccupied  hy  any  other  claim,  the  firfl  avenger  is  entitled  to  take  it, 
in  order  to  the  completion  of  his  right  j  and  upon  bis  fo  doin^  the 
mafler  is  again  to  reimburfe  himfelf  for  the  iame  from  the  ufurper,  ^ 
the  firft  aveager  took  it  from  him  on  account  of  an  offence  coiomitted 
hj  the  Madabbir  whilil  in  the  -ufurper^s  bands. 

Cafe  tS  *.  If,  OR  the  other  hand,  a  Mniaibir  ftrft  comnut  an.ofi^iQce  -whijft 

folfSiiU-  "*  ^^^  poffeflion  of  his  mafler,  and  thai  a  perfoQ  ufu^  binr,  4nd  ,fcB 
ting  an  oF-  commit  anotlier  o&nce  whilfl  in  the  pofielfion  of  the  ufiirpcrv  the 
mafler,  and  maiio-  IS  accountaDR  to  the  two  avengers  of  oftbnce  for  bu.  vaiwv 
^^ped^oL  'wliich  they  fliare  equally  between  them  ;  and  he  is  entitlkd  tQ>rieiift< 
Biitting  ui-    burfe  himfelf  for  half  flie  value  from  the  ufurper,  fw  the  Tea£iKif  tat' 

odwr  with      ',-,.,  ^r    — 

tlie4ifiu]>er.  plained  m  the  preceding  example.  As,  however,  in  tho:  taflcunia, 
the  mafter  takes  the  half,  at  afore£ud,  on  account  of  the. Jkotki.  al- 
ienee committed  in  the  ufurper's  hands,  not  on  account  of  the  jfir)fl 
offence,  he  is  to  make  this  over  to  the  firft  avenger,  but  cannot  rami- 
burfe  himfelf  from  the  ufurper  a  fecond  time  ;~-4nd  this  according  to 
all  authorities.  The  ground  of  diftintfticnf  between  this  and  the  pn^ 
ceding  cafe  (according  to  Mobammeef)  is  that,  in  the  former,  if  the 
mafter  were  to  pay  that  half  of  the  value,  which  he  takes  from  the 
ufurper,  to  the  firil  avenger,  it  induces  an  union  of  the  coaiideratioa 
and  the  return  in  oneperfon,  as  has  been  already  ftated^— whereas, 
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m  the  latter,  tbis  coniequence  is  not  induced ;  fwcsafe,  as  tBe  firft 
e^nce  was  comcnitted  in  the  maker's  hands,  what  be  ^es  A'tim  the 
wfurper  is  therefore  on  account  of  theficofki  offince,  that  having  been 
committed  in  the  hands  of  the  ufurper;  and  hence,  his  making  over 
this  to  the  firUt  avenger  does  not  induce  an  union  of  the  conifideratioa 
and  the  return  in  oneperfon. 

Ip  a  perfbn  trfarp  the  Have  of  another^  and"  the  flavfr  commfl:  air  Ciffi  of  •■ 
€>ffence  wbilft  in  the  ufurper*s  poffeffion,  and  the  ufurper  afterwards  -^^^JI 
jeftore  him  to  his  mafter,  and  the  Have  then  commit  another  offence  J?"?  *■  ?^- 
whiHt  in  'his  maftcr*s  hands,  the  mafter  muft  reiign  him  to  the  two  the  ufurper, 
avengers,  and  i&  then  to  take  an  half  of  hia-value  from  the  ufurper  and  wreftwed,' 
make  it  over  to  the  J&j?  avenger, — and  is  again  entitled  to  reimburfe  commitiing 
himfclf  f<M"  iuch  iialf  from  the  ufurper^    CThis  is  according  to  the  two  bii  miftw. 
E/dsrs.    Moiammed  maintains  that  be  is  to  take  the  half  from  the 
ufiirper,  and  retdiait  for  his  own  ufc,  without  any  further  procefs.). 
If,  on  the  contracy,  the  flavcT  firft  commit  an  offence  in  the  hands  o£ 
his  maftnr,  and  a  perfoa  then  ufurp'  him,^  and  he  commit  an  offence 
in^^t'perfim's-hiHids,  his  mafter  tnuft  make  him  over  to  the  two- 
«»engers,  in  equal  fitares ;  andmuft  liien  'taJse  an.  half  of  his  value 
from  the  ufiirper,  and  pay  it  to  the  firft  avenger ;  but  is  not  again  to- 
rcimbuffe  himfelf,  for  this  bdf,  from  the  ufiirper.    The  pcafon  of 
this  diftin^ion  has  been  already  afligned ;,  for  there  is  no  other  differ- 
ence between -this,  and  the  cafe  of  the  iWoaEa^^/V,,  than  that  here  the 
mafter  is  to  makeoverthe  flave,— whereas,  in.  the  oriier  inftance,.  he 
is  to  pay  the  value  of  the  Modabbir, 

It  a  perfbn  uTurp  a  Modahhir^  who  commits  an.  offence  whilft  in  his  c&ie  of  a  jlf«> 
pofleffion,  and  he  then  reftore  him  to  his  mafter,  and  again  ufurp  him,  ^^^^, 
and  the  Modabhir  again  commit  another  offence  in  his  poffeffion, — the  «ftored, 

/I       ....        ^  ajrain  ofarp- 

Hiafter  is  m  this  cafe  to  pay  his  value  to  the  two  avengers,,  in  equal  ed  (()ythc 

iharcs;— for  as  tttemafter,  in  having  conftituted' his  flave  a  Modabbir^  ^^^  Sgria 

counterads  the  regulation  [of  rcfigning  him]  only  with  refpefl:  to  the  o*e«i>»B. 
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iiiigle  itidiridud,  he  is  therefore  accountable  only  for  one  payment  of 
his  value.  But  he  is  then  entitled  at  the  fame  time  to  take  fuch  value 
'  from  the  ufurper,  as  both  thcoffi:nces  were  committed  in  his  hands ; 
—after  which  he  is  to  pay  an  half  of  fuch  value  to  the  firft:  avenger; 
bccaufe  the  firft  avenger  is  entitled  to  a  complete  value,  fince  at  the 
time  of  the  firft  offence  no  other  offence  had  taken  place,  fo  as  to  in- 
terfere or  prevent  this  ;  and  his  right  is  not  leflened  by  ^njfubfe^uent 
prevention ;  and  therefore,  where  he  finds  an  half  of  the  value  of  the 
flave  in  the  mafter*s  hands,  unoccupied  by  any  other  claim,  he  is  en- 
titled to  pofTefs  himfelf  of  it  ; — and  the  matter  is  again  to  rcimburfe 
himfelf  for  this  from  the  ufurper,  (the  firft  avwiger  having  taken  it 
from  him  on  accoimt  of  an  offence  committed  in  his  [the  ufurper's] 
hands)  and  to  retain  what  he  thus  recovers  for  himfelf;  for  he  is  not 
required  to  pay  it  to  the  firft  avenger,  as  be  has  already  received  his  full 
right, — nor  to  the  fecond,  as  he  never  was  entitled  to  more  than  the 
Ad^  value,  becaufe  of  the  priority  of  right  of  the  lirft  avenger,  and  has 
already  received  all  he  could  claim. 

A  pctTob  If  any  perfon  ufurp  a  5'ee-born  infant,  (that  is,  take  him  away, 

SAwlf "    without  the  confent  of  his  guardian,)  and  the  infant  die,  either  ftid> 

j^oDfiUe  if    denly,  or  of  any  diforder  (fudi  as  2i  fever  for  inftance,)  the  uiivper  is 

lundf  ^  my  not  refponfiWe, — whereas,  if  he  die  by  a  ftroke  of  lightning,  or  the 

atoAut.        jjj(g  (jf  ^  faake,  the  ufurper's  Akilas  are  accountable  for  the  comfJetc 

£ne.     This  proceeds  upon  a  favourable  conftruftion.    Analogy  vrould 

fuggeft  that  there  is  no  refponfibility  in  either  inftance,  (and  fuch  is 

the  opinion  of  Ziffer  and  Sbafe'i^  becaufe  ufurpation  connot  be  eAa- 

bhfhed  with  refpeftto  a  freeman,  infomuchthat  if  thein&nt  ufufped 

be  a  Mokdt'ibf  ftill  the  ufurper  is  not  accountable  for  anything,  not- 

withftandinga  Mokditb  be  free  with  refpe€l  to poff'^onon\y*%  and. is 

the  infant  in  queflion  is  free  in  point  both  of  foffejjion  and  ferfm^  re- 

*  A  MiMb  diffeis  from  an  riilblute  AaTC,  In  this  paiticular  (among  odiers,)  that  he 
is  capable  of  holding  property  in  bis  own  right. 

iponfibility 
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fponfibility  for  him  is  not  incurred  a  fortiori.  The  reafon,  however, 
for  a  more  favourable  conflruAion,  in  this  inilance,  is  that  although 
the  ufurper  be  not  refponfible  on  account  of  the  ufurpatim^  yet  he  13 
fo  on  account  of  the  deftru^ion^  as  chat  is  referred  to  him»  he  having 
taken  the  infant  to  the  place  where  the  fnake  was,  or  the  lightning 
fell ;  for  thofe  are  not  to  be  met  with  in  every  place;  and  confe- 
quently,  in  taking  the  infant  thither  he  was  guilty  of  a  tranfgreflion, 
and  rendered  fruitlefs  the  care  of  the  guardian.  The  death  of  the  infant 
is  therefore,  in  this  inf^nce,  referred  to  the  ufurper,  in  the  fame  man- 
ner as  in  the  cafe  of  digging  a  well ;  and  this  (as  in  that  inflance)  is 
homicidi  by  a»  intermediate  caufi.  It  is  otherwiie  where  the  infant  dies 
fuddenly,  or  of  fomedifcafe;  for  in  this  there  is  no  difference  from  a 
difierence  of  place.  If,  however,  the  ufurper  carry  the  infant  to  a 
particularly  unhealthy  fpot,  and  the  infant  die  of  any  diforder  con- 
ttaded  there,  the  j^kilas  are  accountable  for  the  fine,  as  the  death,  in 
thisioftaoce,  bearstheconftru^on  of  homicide. 

Ir  a  perfon  place  his  fiave  in  depofit  with  an  infant,  and  The  infant  An  infant 
kill  fuch  ilave,  his  AkHas  are  accountable  for  the  fine,  (that  is,  the  ^^l^^ 
vahie  of  the  flave ;)  whereas,  if  a  perfon  |:^ace  a  quantity  of  wheat  'Stdtfirmaiim 
(for  toftance)  in  depofit  with  an  in^nt,  and  the  in^nt  confame  fuch  bJ  nmW'' 
wheat,  .he  is  no  way  refponfible.     This  is  according  to  Haneefa  and  ^^j^ 
Mohammed*  '  j^oo  Toofnf  aid  SAafe'i  allege  that  the  infant  is  equally 
refponfible  in  either  cafe.     In  the  fame  manner,  if  a  perfon  [^ce  a 
quantity  of  wheat  in  depofit  with  an  Inhibited  flave,  and  the  flave  con- 
fume  the  fame,  he  is  not  then  immediately  refponfible,  according  to 
Haiuefa  and  Mshammed^  but  is  liaUe  to  account  for  it  after  he  fliall 
have  obtained  his  freedom ;  whereas,  according  to  Aboo  Tbofaf  and 
Sb^eit  he  is  then  accountable.    The  fime  difference  of  opinion  alfo 
prevails  hetwecn  thofe  do£tors  where  a  perfon  lends  any  article,  or 
money,  to  a  fiave  or  an  in&nt,  and  the  flave  or  in^nt  deftroy  the 
lame.     The  argument  of  Aheo  Toofi^i.'aA  Shrfe'i  is  that  the  in^nt  has 
deflrdyed  the  property  of  another  without  his  confent ;  and  as  this 
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property  is  valuable,  and  protected  on  behalf  of  the  owner,  the  de- 
ftroyer  is  therefore  refponfible  for  it, — in  the  fame  manner  as  where  a 
perlbn  places  his  flave  in  depofit  with  an  infant,  or  where  a  flranger  de- 
droys  property  placed  in  depofit  with  an  infant.  The  argument  of 
Haneefa  and  Mohammed  is  that  as  the  infant  has  deftroyed  a  property 
which  was  not  in  proteiSion,  he  therefore  is  not  refponfible,  any 
more  than  if  he  had  deftroyed  it  with  confent  of  the  owner; — and  the 
property  is  not  in  protcftion,  in  the  prefent  inftance ;  becaufe  the  pro- 
tection of  property  is  cftabliftied  on  behalf  of  the  owner  of  it.  As,  alfo, 
the  owner  in  queftion  has  placed  his  property  with  a  perfon  incapable 
of  protecting  it,  and  we  arc  forbidden,  by  the  law,  to  place  our 
pr(^«irty  in  depofit  with  fuch,  he  [the  depoiitor]  is  -not  entitled  to 
look;  for  an  attention  to  his  intereft  unlefs  he  depute  fome  perfon  as  his 
I'ubftitute  to  take  care  of  it ;  and  in  the  prefent  inftance  he  has  not  done 
fo,  iince  his  making  the  infant  his  fubftitute  is  invalid,  be  having  no 
.  authority  over  the  infant,  nor  the  infant  over  himfelf.  It  is  othcrwife 
witli  an  adult,  or  a  licenfed  flave ;  for  they  have  a  power  over  tbem- 
fclves.  It  is  alfo  otherwife  where  a  flave  is  placed  in  depofit  with  an 
infant,  and  the  infant  kills  fuch  flave  ;  for  the  protection  qf  a  flave  is 
founded  on  his  natqral  right,  af^ave  being  in  hii  original  ftate  of  free- 
dom with  refpeCt  to  his  blood.  It  is  likewife  different  where  a  ftranger 
deftroys  property  placed  in  depofit  with  an  infant ;  for  here  the  pro- 
prietor has  remitted  the  protection  of  the  property  in  reference  to  the 
infant  t  but  not  in  reference  to  any  other  perfon. 

An  infant  or  If  an  infant  or  inhibited  flave  deftroy  the  property  of  any  perfon, 

f^nfiwrfor  the  rcfponfibility  refts  upon  the  deftroyer,  provided  the  owner  have 
tionof^^"  "°*^  either  lent  fuch  property  to  them,  or  dcpofited-  it  with  them  in 
property  not  truft  ;  becaufe  infants  and  inhibited  flayes  are  liable  to  perfecution  for 
id  to  t^m!  *^^'''  *^s»  although  their  will  be  of  no  account,— -no  regard  being 
paid  to  this  circutnftance  in  any  matter  affc&ing  the  rights  of  the  in- 
dividual. 

CHAP. 
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C  H  A  P.    VI. 
Of  Kijfamit,  or  the  Adminiftration  of  Oaths. 

vVjiERE  a  pcrfon  is  found  fiain  in  any  diftrift*,  and  it  is  not  known  Upon  1  per- 
who  was  the  murderer,  and  his  heir  demands  a  latisia£lion  for  his  foonj  flfjg^ 
blood  from  the  inhabitants  of  the  diftrid,  or  from  any  number  of  "•?  «»<:«lp«- 

.  ■'  tory  ofttnt  are 

them  not  fpecificaliy  named,  fifty  of  the  inhabitants,  feleiled  by  the  adminiiicred 

,,  _  ,.  ,  iii-  i-rv-A't       to  the  people 

heir,  mult  be  put  to  their  oaths,  and  depoic  to  this  citcct,— **  by  of  thediftriaj 

*'  God  I  did  not  kill  him,  nor  do  I  know  his  murderer." — Sht^e'i 

maintains  that  if  there  be  any  ftain-J-  upon  the  place,  the  heirs  of  the 

(Iain  taridft  make  fifty  depofitions,  to  this  effcft,  that  **  the  people  of 

**  ftch  a  diftrifl:  have  flain  fuch   an  one,    their  relation," — after 

which  a  decree  is  granted  againft  the  defendants,  awarding  a  fine  to 

the' phintifFs,  [the  heirs  of  the  flain,]  whether  they  claim  for  wilful 

murder,'  or  for  homicide  by  mifadventure.— (JWif/ziC  holds  that  if  the 

claim  be  for  wilful  murder,  retaliation  is  to  be  decreed  J  ;  and  there 

is  alfo  one  opinion  recorded  from  Shafe'i  to  the  fame  effe£l.) — By  the 

•*  ftain  [L<hww]  upon  the  place,^'  as  mentioned  above,  is  to  be  under- 

*  Arab>  Mahia.—\t  fignifics,  in  its  general  acceptation,  any  place  of  relidcncc 
whatever.*— In  matters  of  law,  revenue,  &c.  it  is  ufcd  to  exprelt  a  djftrJA  of  the  fmalleft 
clafs,  fuch  as  the  ward  or  quarter  of  a  city,  a  paiilh,  &c. 

t  Tbe  meaning  of  this  w^l  be  explauied  a  little  furdier  on. 

X  Tins  can  otAy  mean  where  dw  depofitions  of  the  heirs  point  at  fbou  particular  per- 
(on,  (fuch  as  oneupon  whom  any  thingisfoundto  induccXufpicion,)  for  it  is  fcarcely  pof- 
fible  that  he  {hould  argue  for  retaliation,  either  upon  the  vihU  diftriHy  or  upon  any  indi- 
vidu^  unfpecificd.  The  arrangement  of  this  pallage  is  fomewhat  obfcure  both  la  the 
Jraiie  and  the  Person  verfion. 

I  i  i  3  flood 
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fto<Hl^(<^f5;pj-ding>ojhe  P?pof}tion,  q^-M^tK  ^^  5/j|/fti')  aivy  ,iignfl;«f 
mucderr^cing  fc>DMtl;Vi}oti,^,'p^rtH:uUr  perfon,  CMf^b  asa  bk^yfcypfiter., 
ferjjaiJanqCj-T— (v,,,gppji,rent  Eifcumftances  teftifying  for  the  pi^ntiSs» 
fiKh.as  a  notoriqiis  enmity  having  fubfiAed  between  the  inhabit^ittf 
[oraoy  individuals  of  them]  and  the  dcceafed, — or,  one  juft-perjpn 
(or  a  number  of  uncertain  character)  bearing  teftiraony  that /f  the 
'*  people  of  fuch  a  place  have  ftaln  this  perfon."— If,  therefcMre, 
there  be  neither  any  tokens  of  murder,  nor  any  apparent .  circuoiT 
ftances  teftifying  to  it,  the  opinion  of  MdliA  accords  with  that  of  our 
doftors, — with  this  difference  only,,  that  where  the  inhabitants  of  the 
place  do  not  amount  to  fifty  in  number,  according  to  M&IiA  the  oath;s 
are  not  repeatedly  admiuiftered  fb  as  to  make  them  amount  tofii^y^ 
b\it  thofe  given  are  rejcftcd ; — whereas,  accordingto  our  dQ(3;ors,  it  is 
lawful  to  repeat  the  oaths  until  the  whole  fifty  be  coraplete.;— 7^d 
again,,  according  toMdliky  if  the  people  of  the  place  make  oath(,as 
required,  they  are  not  fubjefl  to  a  fine, — whereas,  according., t^^.pu;^ 
doctors,  they  are  fubjeft.  One  argument  adduced  hy  Shafeiy^  jji  fup? 
port  of  his  opmion,  that  '*  if  there  be  any  ftain  upon  th?:  plapCj^  .the 
**  oaths  muft  firft  be  adminiftered  to  the  heir  of  the  flain,"  is  a  ti^at 
dition  of  the  prophet  ; — for  it  is  related,  that  ypon  the  bo^y  cf  ,a 
murdered  Mujfulman  being  found  in  the  well  of  JCAcr^/V*,  and  fthc 
relations  of  the  deceafed]  carrying  the  matter  before  the  prpphett  he 
direfted  that  fifty  of  the  people  of  the  well  (hould  be  fworn,  _an^  the 
plaintiffs  objefting  to  this  becaufe  of  thofe  being  infidels,  "fie  laid 
**  ^\fty  of  ye  muji  /wear  that  thofe  people  have  murdered  btm^** — to 
which  they  replied,  '*  How  Jhall  we  fwear  to  that  •which  h  unknown 
•'  to  us  ?" — Another  argument  is,  that  an  oath  is  required,  firft, 
from  the  perfon  in  whofe  behalf  apparent  circumftances  bcgir  teftir 


•  Rhethlr  (atfo  pronounced  Khilotar)  is  a  city  tif  jfrabki  fituatciJ  in  the'^vince-of 
Najd,  about  two  hundred  and  fifty  mrlcs  north-call  of  Medina,  inhabited  (as  appears 
from  the  context)  chiefly  by  ^mif.  It  is  probable  that  Kaltihal  Khtebir  (the  vtHiot  Kh(€- 
iiV)  is  the  prt^r  name  of  fomc  place  in  thc'ileighbtftfflMwd;' 

mony, 
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mony,  (whence  it  is  that  the  oath  is-  fi/A  t^dered  'to  the  poi&fibr*;) 
and  therefore,  where  apparentcircucdAances  teilify  for  the  pUintii^, 
they  arc  firft  fworn.  According  to  Sbafeiy  ■  morcbver,  it  b  }awful  to 
adminifter  an  oath  to  the  plaintiff,  as  holds  in  cafes  where  the  de- 
fendant refufes  to  fwcar.  As,  however,  the  teftimony  of  apparent 
circutnjiances  merely  is  attended  with  fome  degree  of  doubt,  and  reta- 
liation is  remitted  by  the  exiftence  of  a  doubt,  but  not  property,  a 
fine  is  therefore  due  from  the  defendants.  .  The  argument  of  our 
doctors  is,  that  the  prophet  has  faid,  **  //  is  the  part  of  the  plaintiff" 
'*  /*  produce  evidence^  and  ^  the  defendant  to/wear**  It  is,  more- 
over, related  by  Ibn  Moofeyiby  that  a  dead  body  having  been  found 
among  the  '^ems,  the  prophet  began  by  fwearing  them,  and  then  de- 
creed them  to  pay  the  fine,— which  afFord$  an  argument  that  the  oatK 
is  incumbent  on  the  perfon  liable  to  the  fine.  With  rcfpeilto  the 
tradition  quoted  by  Sbcfe'iy  concerning  the  people  of  the  w^U'  of 
Kheebir,  the  faying  of  the  prophet,  in  that  inftance,  is  explained  irt 
an  interfogdtery  fcnfe,  as  if  he  had  faid  to  the  plantifE  "  WUJ fifty  of 
.**  youfwear?" — This  tradition  is  alfo  related  with  fome  variation; 
for  leveral  authorities  ftate  it  that  the  prophet  firft  alked  the  plaintiffs 
*'  if  they  could  produce  evidence?" — to  which  they  replied,  **  if 
**  there  had  been  any  ivitnejfes  the  murder  would  not  have  happened •,'' 
— vfrhen-  the  prophet  faid  to  them,  **  Lei  the  Jews  fwear  ta  j/us 
**  effe£iy—that  they  did  net  murder  the  man^  nor  do  they  know  the  mur^ 
**  derer ;"— and  therefore  the  one  account  runs  counter  to  the  other. 
In  reply,  moreover,  to  what  Mdlik  has  advanced,  it  is  obfcrved  that 
fwearing  is  proof  fufficient  tarepel-hxil  not  to  efiablifi  a  claim, — infb- 
much  that  a  perfon  does  not,  by  mere  fwearing,  obtain  a  title  even 
to  property^  although  that  be  (comparatively)  inliguificant,  and  con- 
fequently  cannot  obtain  a  title  to  life  [by  retaliation]  a  fortiori.  It  .is 
-to  be^ohferved  that  the  hens  have  it  in  .their,  option  to  appoint  any 

*  Alluding  )tp.d^put«s  cowcTDipg  ^'re^rrry.  ; 

,>:     .  fifty 
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^fty  it\AividixaiB^j  becaufe  the  oath 'required  is  their  right,  and  it  is 
moft  lilcelythab  they  willfixupbn  ibch  as  are  fufpe^htl  of  the  laur- 
d«-,  or  upon  periods  of  known  probity  among  the  inhalvtants,  (du^e 
being  the  moft  catiCious  of  fwearing  falfely,)  by  which  means  the 
murderer  may  be  difcovered  ;  for  the  advantage  propofcd  in  fwearing 
is  tb«  difcovery  occaiioned  by  a  refufal  to  fwear ;  and  therefore  the 
upright  ampng  the  inhabitants,  admitting  that  they  themfelves  were 
not  ccmcerned  in  the  murder,  ilill  will  not  &il  to  diicover  the  mur- 
derer if  they  know  him.  If,  alio,  the  heirs  fix  upon  a  btind  pei^n 
among  the  inhabitants,  or  perlbns  who  have  fuSered  pvnifliineat  for 
llandcr,  to  fwear,  it  is  approved,  becaufe  the  depoiitionsof  fuch  are 
jnadmiffible  only  where  they  appear  as  witneffes ;  but  here  they  are 
brought  forward  merely  to/wear^  not  as  witnejfes. 

and  th«  fine  XJpQN  the  pcople  of  the  diftri^  fwearing,  as  above,  a  decree  is 

then  i^TOfed  P^^^  awarding  them  to  pay  the  fine  for  the  flaiu;  and  an  oath 'is  *4- 
on  them.  miniftered  to  the  heirs.  Sht^ei  mabtains  that  the  fine  is  not  impofed 
in  this  inftance;  becaufe  of  a  determination  of  the  prophet,  who  .ex- 
empted certain  Jews  from  a  line  upon  their  taking  the  oath ;  and  alfi), 
becaufe  the  oath  has  been  ordmicd  by  the  law  for  the  purpofeaf  axt 
culpating  the  defendant,  and  not  with  a  view  to  fubje^  himta.aay 
punishment.  The  argument  of  our  dodors  is,  that  the  pnqihct  n^ 
to  impofe  the  fine  as  well  as  the  oath,  as  appears  from  the  traditioos 
oi jihdoola  Ibn  Sabeelf  with  which  5"Aa/^if  was  not  acquainted.'^OwMr 
alfo  did  the  fame.  KiJ^it,  moreover,  was  not  inftituted  for  the 
purpofe  of  eftabliihing  a  fine  where  the  parties  refufc  to  fwear,  but 
for  the  purpofe  merely  of  difcovering  whether  it  be  not  a  cafe  of  reta- 
liation, by  compelling  the  murderer  to  an  acknowledgment,  from  his 
fear  of  taking  a  faWe  oath.  Upon  the  people  of  the  diftrift,  therefore, 
taking  the  oath,  retaliation  being  put  out  of  the  queftion,  the  fine  is 

*  Of  the  difirid,  for  the  purpofe  of  being  ftmm. 

confequentiy 
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cooToquentlj  duo  from  them,  either  tocaufe  of  their  having  baeo 
guilty  of  a.  ucgle^:*  (as  in  ciTcs  of  homicide  by  milUvcnturov)-^f^r* 
becaufe  it  is  evident  that  they. muft  have  (Iain  the: perfon,  his  body 
being,  found  among  thcnn ; — not  becaufe  of  their  refufin^  iofwrar. 

If,  among  the  people  of  the  place  fclefted  to  fwear,  any  one  re-  If  any  one  of 
fiife  to  take  the  oaths,  he  is  to  be  imprifoned  until  he  take  it*  ;  be-  iohi^!*ix 
caufe  the  oath,  in  Kijamt^  is  efiential  and  indilpenfable,  blood  being  '"■^'^""' 
a  matter  of  weight,  and  not  of  flight  coniideration.  It  is  qtherwiie 
where  a  peribn  refufes  to  fwear  in  a  matter  of  property ;  for  the  oath, 
in  matters  of  property,  is  a  fubftitute  in  lieu  of  the  article  clamed  by 
the  ptaiotifF-f-,  and  accordingly,  the  fwearing  is  remitted  by  the  fur- 
render  of  the  article  claimed  ;  but  in  the  cafe  of  Ktff^ntt  the  fwearing 
is'iiot  remitted  by  a  payment  of  the  fine.  It  is  to  be  obferved  that 
-what  is  here  advanced  applies,  not  only  to  where  the  heir  of  the  flain 
lays^his  claim  againft  the  whole  of  the  inhabitants  of  the  diArift,  but 
aHb^'  to  where  he  advances  it  againft  any  number  of  them  not  fpeci- 
ftcalty  named ;  for  as  thofe  cannot  be  diftinguifhed  from  the  reft,  the 
caSt  U  therefore  as  if  the  claim  comprehended  the  whole.  A  claim 
Ixid  Dn  the  ground  of  wilful  murder  is  alfo  the  fame  as  on  homicide 
by-mifadventure.  With  refpeft  to  a  cafe  of  claim  advanced  againft 
fpeci6c  individuals,  it  (hall  (God  willing)  be  treated  of  in  its  proper 
place. 

If  the  inhabitants  of  the  place  or  diftri£l  do  not  amount  to  fifty  in  Ifthewlitrfe 
number,  the  oath  muft  be  adminiftered  to  them  repeatedly,  foasto  Swmbenot 
make  up  the  complete  number  of  fifty  depofitions  ; — becaufe  it  is  re-  *^2it  ^^''' 
corded  of  Omar  that  (on  a  certain  occafion)  when  he  ordered  a  Kijf^-  miniaered 

•  That  is,  **  until  he  either  take  it,  or  ackimuhdge  hinfelf  giiiltj  aftbe  murder." 

t  This  is  a  Uw  phrafe. — The  meaninj  of  it  is  that,  if  the  claimant  cannot  prodace 

evidence,  the  oath  of  the^fendam  muft  bo  conftdered  at  all  that  can  be  cxpe^ed  of  hitn, 

and  acquits  him  of  every  demand. 
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T»t*ffJh,  mitt  forty-nine  men  only  having  taken  the  oath,  he  adminiftered  it 
Bumber  of  ^0  onc  of  them  a  Cecond  time,  ib  as  to  complete  the  number  of  6fty» 
bl^to^d  ^""^  *^^"  decreed  the  fine  ;-and  alfo,  bccaufe,  fifty  depoikioas  being 
requifite  upon  the  authority  of  the  tradition  concerning  the  prophet's 
determination  in  this  point,  the  completion  of  the  number,  in  the 
utmoft  poflible  degree,  is  therefore  requifite; — and  it  is,  moreover, 
attended  with  this  advantage,  that  it  afcertains  the  wdghc  and  im- 
portance of  blood.  It  is  to  be  obferved»  however,  that,  if  there  be 
fifty  inhabitants  of  the  place  or  diftriA,  the  heir  pannot  infift  apon  any 
of  them  being  repeatedly  fworn  ;  becaule  the  repetition  of  the  oath  is 
admitted  purely  from  neceffity,  which  does  not  here  eiift. 

It  ii  not  re-  Th£  oath  [required  in  KiJJami]  is  not  incumbent  on  an  infant  -or 

'ufaMxiJhi:  ***  ^'^^^^  »  ^^  3°  o^'^*  ^  ^  ^^^  nature  of  a  declaratkn,  not  of  an-  a^T; 
and  the  declarations  of  fuch  are  not  regarded.  In  the  fame  manner, 
it  is  not  incumbent  on  a  woman  or  a  flave  ;  becaufe  thofe  cam^  be 
coafidered  as  aiders  and  confederates  of  the  murderer;  and  of  fuch 
alone  is  it  required. 


nor,  where  a 


If  a  corpfe  be  found  without  marks  of  violence  upon  it,  the  oatli 
foiod  witK-  '^  ^^^  required,  nor  is  any  fine  impofed  on  the  diftrift ;  for  it  is  here 
out  nurici  of  cvidcnt  that  the  perfon  was  not  murdered ;  iDccaufe  this  defcription  is 
applicable  only  to  one  who  dies  In  confequence  of  fome  aft  of  violence 
fuibiined  from  another ;  but  the  perfon  in  queftion  appears  to  have  died 
naturally,  and  not  in  confequence  of  any  violence.  Fine,  moreover, 
i£  incurred  by  the  overt  ad  of  the  individual ;  and  the  oath  is  impofed 
inxn  a  fufpicion  of  murder  ;  and  hence  it  is  indifpenfable  that  there  be 
fome  marks  upon  the  body  fufficient  to  evince  a  murder,^^ach  as  a 
wound,  a  bruifc,  or  figns  of  ftrangling,— or  a  hemorrhage  from  the 
eyes  or  ears,  as  that  cannot  bfe  occaiioned  but  by  fome  violence.  It  is 
,  otherwife  where  the  hemorrhage  proceeds  from  the  mouth,  the 
anus,  or  the  yard ;  as  this  may  appear  without  any  ad  of  violence. 
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'  'Iv  eirtrer  the  whole  body  of  the  flain  be  found,  or  the  greater  part  Rules  to  be 
rf  it^  or  the  upper  half  of  it,  with  or  without  the  head,  the  oath  is  ad-  where  only  i 
ffliniftered  to  the  people  of  the  diftrift,  and  the  fine  is  impofedonthem.  {^'l,°ll^°^^ 
If,  on  the  contrary,  the  lower  half  only,  of  the  body,  be  found,  or 
any  part  of  the  trunk  Diort  of  the  half,  with  or  without  the  head,  or 
the  hand,  foot,  or  head  atone,  nothing  whatever  is  impofed  on  them. 
Tiiereafon  of  this  is,  that  the  law  here  treated  of  is  founded  on  the 
word,  of  God,  which  exprefsly  mentions  the  term  **  body."  Now 
the  greater  part  [of  the  body]  is  made  fubjeft  to  riie  rule  of  the  whole, 
out  of  reverence  to  man  ;  and  accordingly,  any  principal  portion  of  it 
is  accounted  the  fame  as  the  whole  in  cScGt ;  but  it  is  not  fo  with  kny 
mconfiderable  portion,  as  that  is  neither  the  whole  body,  nor  can  it 
l^e  viltually  accounted  fuch  ;  whence,  in  fuch  a  cafe,  the  oath  is  not 
required.  -  Befides,  if  any  inconfiderable  portion  of  the  body  were  ac- 
ccianted  fubje^  to  the  fame  rule  with  the  whole,  ib  as  to  require 
tvfoumgaDd  a  fine,  k  miglu,  in  fomc  inftances,  induce  the  conie- 
ifyCltq^  of  two  fwearings  and  two  fines  on  account  of  one  body,  which 
would  be  unlawful.  In  fhort,  it  is  a  rule,  where  any  part  of  a  hu- 
man body  is  found,  that  if  the  remainder,  fuppofing  it  afterwards  to 
be  cKfcovered,  be  fuch  as  would  require  fwcaring  and  a  fine,  thofc  are 
not  required  on  account  of  fuch  part ;  and  vice  ver/a ;  for  the  rea£>nt 
already  afiigned. 

If  a  new-horn  infent  be  found  in  any  place,  and  there  be  no  The  body  of 
marks  of  violence  upon  it,  the  people  of  the  place  are  not  liable  to  any  |^g"ftnin«i*' 
thing*;  for  as,  if  the  body  of  an  adult  be  found  without  marks  of  vio-  wT  *"!•'''" 
lence  nothing  is  required,  fo  likewife  in  the  cafe  of  the  infent  a  for-  ftria  to  an/ 
tiori.  If,  on  the  contrary,  there  be  marks  of  violence  upon  the  in-  \^^i  uiere 
iaat's  body,  and  it  appear  to  have  been  completely  formed,  the  oath  ^^J""''**'^ 
is  adminiftered  and  the  fine  impofed  upon  the  peof^e  of  the  place;  b&-  <t- 
caufe  it  is  moft  probable,  where  the  infent  is  completely  formed,  that 

*  That  is,  dwy  are  not  Jiable  either  to  have  the  oath  ioiporedor  a  finelevied  upon  them. 

■■     Vol.  IV.  K  k  k  it       .      . 
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it  was  born  alive.  But  if  it  be  not  completely  (orane^,  QOthing  what- 
ever is  required,  notwithftanding  it  have  marks  of  violence;  becaufe 
it  is  mofl  proboHe  that  fuch  an  infant  could  not  have  been  born  alive. 


i>ie  found 
flain  upon  an 
animal,  the 
oath  is  admi- 
ni  Ac  red  to  the 
driver,  and 
hisAir/aspay 
I  he  fine; 


AperTon  be-  If  a  petfon  be  found  (lain,  upon  a  quadruped,  which  another  per- 
fon  is  driving,  the  oath  is  adminiftered  to  the  driver,  and  his  jliitas 
are  refponfible  for  the  fine  ;  becaufe  in  this  the  people  of  the  place 
have  no  concern  ;  for  as  the  body  is  found  in  the  hands  of  the  driver, 
the  cafe  is  therefore  the  fame  as  if  it  were  found  in  his  houfe.  The 
fame  rule  alfo  holds  where  the  perfon  in  queAion  Ats  upon  the  aniiml 
[holding  the  body]  and  another  leads  it.  If,  alfo  there  be /^r^f  per- 
Ibns  engaged  about  the  animal,  one  riding,  another  leading,  and  a  third 
driving  it,  they  are  all  fvvorn,  and  the  fine  i^  impotiad  oa  their  jSkilasi 
for  as  the  body  is  found  in  their  hands,  the  caie  is  dierefore  the  &ine 
as  if  it  were  found  in  their  joint  houfe,  or  ten«xient,-!-in  which  lint- 
ftance  they  would  be  required  to  fwear,  and  their  ^iilas  would  be^ic* 
countable  for  the  fine. 


or,  if  thcie 
be  no  driver, 
the  oath  ia 
admininered 
and  the  fine 
lened  upon 
the  neaicft 
inhabited 
place. 


Ie  a  perfon  be  found  llaia,  tipon  an  animal,  moving  along  between 
two  villages,  the  oath  is  adminiftered  and  the  fine  impofed  upoa  the 
inhabitants  of  the  neareft  of  thofe  villages  ;  becaufe  it  is  recorded  that, 
in  the  time  of  the  provhe-t,  a  perfon  having  been  found  {Iain  betweeu 
two  villages,  the  prophet  directed  the  diflances  to  be  mieafured,  and 
impofed  the  oath  and  fine  upon  the  inhabitants  of  tbeiicarefl;  and- 
he  alfo,  on  a  particular  occaiion,  wrote  to  Omar  to  th^  fame  efiet^ 
It  is  to  be  obferved,  however,  that  if  both,  the  villages  be  io  near  the 
fpQt  36  to  admit  of  a  man^s  voice  being  heard  from  it,  they  are  both- 
equally  liable  to  the  oath  and  fine;  becaufe,  where  fuch  is  the  cafe, 
it  was  in  the  power  of  the  people  of  both  to  have  come  to  the  de- 
eeafed*s  affiftancc>  which  they  neglefted  to  do. 


/  dead  bcdr 

g  fODLd 


teoM  ton 
n  a  lioaf 


If  a  perfon  be"  found  fiaJn  in- any  man*s  dwelling-houfe,  the  oath 

is  impofed  on  the  mafter  of  the  houfe,  as  it  i»  in  his  pofleffibp ;. — and 

2  the 
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A«.  fine- is  hnpofed  on  his  Miias^  as  they  are  bis  aiders  and  coad-  the  matter  u 

*  '  ^.        iWorn,  and 

jtotOrS  *.  his  Akilai  pay 

the  fine. 

If  a  peribn  be  found  flain  in  any  place,  the  people  of  which  are  of  The  prtpri- 
two  different  defcriptions,  fome  of  them  being  the  proprietors,  and  pUcc  »« 
others  raerefy  refidenta  upon  rent  or  loan,  the  oath  is  adminiftered  to  „^™nofl^ 
the  former,  not  to  the  latter,  according  to  Haneefa  and  Alohammed.  nmcn. 
jfboo  Toofqf  iays  that  it  is  adminiftered  to  all  indifcrimiuately,  as  all 
are  alike  reiponfiWe  ;  for  do  we  not  fee  that  the  prophet  direfted  the 
oath  to  be  adminiAered  to  the  y«f  j,  who  were  merely  rejidents  at 
Kheebir .?— To  this,  however,  Haneefa  and  Mohammed  reply  that  the 
preservation  of  the  peace,  in  any  place,  refts  more  immediately  upon 
the  proprietors,  not  upon  thoie  who  are  merely  tenants,  because  the 
refidence  oi  the  former  is  continual,  and  not  liable  to  interruption  t. 
and  hence  they  in  particular  are  refponAble,  as  the  negleft  is  attri- 
buted to  them.     With  refpedt  to  the  Jews  zt  Kbeebir,  they  were,  in 
reality,  proprietors  of  the  place,  as  the  prophet  reftored  them  to  their 
pofleflions  there,  and  impofed  a  tribute  upon  their  lands. 

If  there  be  two  defcriptions  of  refidents  in  a  place,  fome  bang  jtmnt  «i- 

wlgmal  proprietors,  and  others  recent  proprietors,  and  a  perfon  be  f,«re,*Tut 

found  flain  there,  the  oath  is  adminiftered  to  ,the  whole  indifcrimi-  5^  *"*  »• 

levied  on  tlMt 
natcly,  bat  the  fine  is  impofed  foldy  on  the  or/^/«<i/ proprietors,  al-  •n^w/w- 

though  this  ihould  be  only  a  fingle  perfon.     Aboo  Toofqf  fay^  that  the        "     ^' 

tine,  as  well  as  the  oath,  is  impofed  on  the  whole ;  for  it  is  impofed 

folely  on  account  of  a  negled  in  the  prefervation  of  the  peace ;  and 

all  are  alike  to  blame  in  this  particular,  as  the  power  to  prelcrve  the 

•  The  flatement  of  this  cafe,  by  which  the  Akilas  are  exempted  from  taking  the  oath, 
proceeds  upon  the  Tuppofition  of  their  not  being  on  the  fpot  at  the  time ;— -for  if  they  be 
priefenf  th?  oath  is  allb  adtillntftercd  to  them, — as  wil)  appear  a  little  &rther  on.  The 
(iane  rule'  applies  to  the  driver  of  an  anitnat,  upon  which  a  drad  body  is  fmnd,  as  before 
flated. 

K  k  k  2  peace 
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peace; id^l^nds.  upon  tlu  proparty  poopl^  ^ave  in  ;tfa£-pUce;.  wkib 
rerp(»<^  to  which  all  the  propri^tots  are  on  an  equal  footmgt  The 
argutnents  of;  Hm^fa  and  Mohammed  on  this  'point  are  twofold.-— 
First,  the  original  proprietors. are  the,  more  immedixte  guardians  of 
the  place,  as  is-univerfally  admitted.— SECONOL.r,  the  original -pro- 
prietors ace  the  old  eAabliflied  refidents,  whereas  the  more  recei]^ 
proprietors  are  merely  new  comers,  and  the  power  of  regulation  aad 
of  preferviiig  the  peace  therefore  particularly  belong  to. the  former. — 
(Some  fay  that  this  dodrtne  of  Haneefa  is  founded  on  what  he  faw  of 
the  people  of  Koofa. ;  for  there  the  original  proprietors  had  the  guarA 
rf  places,  not  the  r««»/ proprietors.) 

If  there  be  none  of  the  original  proprietors  concerned  iu  the  ^ce^ 
having  entirely  parted  with  it  by  fale  or  otherwife,  the  oath  and  fine 
are  impofed  on  the  purchafers,  or  otho*  prefent  pofleflbrs^  ^xording- 
to  all  authorities. 

c«fes  of  a  It  a  perfbn  Be  found  flain  in  any  man*8  houfe,  the  oatH  fs  aiTmi- 

fenadflainu  niftered,  not  only  to  the  mafter  of  the  houfe,  but  alfo  to  hJs  Akilasi 
*  '  Thofc,  however,  are  included  in  the  fwearing  on  the  condition  only 
of  their  being  prefent ;  for  if  they  be  abfent,  the  oath  is  adminJftercd'' 
to  the  mafter  fifty  times  repeatedly,  fo  as  to  complete  the  number  of"  - 
fifty  depofitions.  This  is  according  ta  Haneefa  and  MoBammad^— 
Aboo  Too/i^  fays  that  the  Aii/as  are  not  required  to  fwear.  The  ar- 
gument of  Haneefa  and  Mo&ammedis  that,  where  the  AkHas  are  upon 
the  fpot,  the  regulation  of  the  place  is  as  much  an  obligation  upon 
them  as  upon  the  immediate  proprietor;  and- confequcntly  they  are 
aflbciatcd  with  him  in  taking  the  oath. 

If  a  perlbn  be  found  flain  in  a  houfe  held  unequally  in  partoerfhip 
among  three,  one  half  of  it  (for  inftance)  appertaining,  to  Z^^,  a 
tenth  of  it  to  AmroOf  and  the  remainder  to  Bikker^  yet  the  oath  is 

adminiflered: 
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a^ftniniftered' accordihg  to  the  nUffibeifof  tliepbrfbns,  not  dccoriKttg 
to  the  amount  or  value  of  their  refpeftive  fliare^ ;— becauft  the  paf- 
feflbr  of  the  fmalleft  Aiare  is  at  liberty  to  obftruA  him  who  poflefles.  a 
larger  ftiare ;  and  fuch  bang  the  caie, '  all  are  upon  an  equal  footing 
with  refpeft  to  the  regulation  of  the  houfc  and  the  prefcrvation  of  thft 
peace  within  it,  and  arc  confcqucntly  alike  involved  in  the  charge  o£ 
remifTnefs. 

If  a  man  purchafe  a  houfe,  and,,  before  he  takes  poflefHon  of  it^  ^  ^^  ^^ 
a  perfon  be  found  flain  in  it,  the  fine  is  impofedon  the  ^ii/as  of  the  '"?'?■"',„ 

'  *  (lain  in  a  lola 

feller,  whether  a  referve  of  option  have  been  itipulated  to  either  party  itcHire,thefiiie 
in  the  fale  or  not ; — whereas,  if  the  purchafer  firft  take  pofleflion  of  Ihe^iM«rf* 
the  houfe,  and  the  man  be  then  found  flain  in  it,  the  fine  b  impcrfed  ^fi"*^ 
on  the  ^rchafer.  The  two  difciples^  maintain  that  if  there  be  no 
option  in  the  fale,  the  fine  is  impoled  on  the  purchafer  * :  but  tf  there 
be  a  condition  of  option,  it  is  impofed  on  the  jjkilas  of  that  party  to- 
whom  the  houfe  in  the  end  belongs "j^ ;  for  as  the  fine  is  impofed  folely 
on  .account  of  the  neg!^  of  clccumipeAion,  it  therefore  &Us  only  oxu 
hioi  wha  pofl^fled  the  power  to  exert  fuch  ctrcumfpe£li<Hi ;  and  aa 
this  powcf  belongs  only  to  .the  proprietor,  on  him  alone  is  the  fine  in-^ 
cutnbent  j— rwhencc  it  is  that,  where  a  perfon  is  found  flain  in  a  tUpo-^ 
filed  houfe,  the  fine  fells  upon  the  ewwr,  not  on  the  trujlee.  Where, 
moreover,  there  is  an  option,  in  fale,.  the  purchaier  becomes  the  pro- 
prietor, and  the  fine  is  confequently  due  from  him :  but  where,  on 
the  contrary,  there  is  a  condition  of  option,  the  afcertainment  of  the 
property  becomes  neceflary ;.  in  other  words,  in  whomibever  the  pro- 
perty of  the  houfe  is  ultimately  eftabliftied,  upon  him  the  fine  falls.. 
The  argument  oi  Haneefa  is,,  that  the  ability  of  exertuig  circumfpec- 

•  Whether  he  have  uken  pofleffion  of  the  houfc  or  not. . 

■f  To  underftand  the  reaToning  upon  this  caJ*^  the  reader  muft  refer  to  caitdititm  rf  ^~ 
tisn  in  8ALI.     (See  Vol.  II.  p.  380.) 
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tion  ia  inconfequenceof  aflual  pofieffion,  not  of  mereright  of  property; 
for  the  perfoii  in  immediate  poffeffion  is  enabled  to  take  a  proper  care, 
although  he  be  not  the  proprietor, — whereas  the  proprietor,  if  he  be  , 
not  in  poffefiion,  has  not  this  in  his  power.  Now  where  a  pcrfon 
fells  his  houfe,  fo  long  as  the  purchafer  does  not  take  poffeffion,  the 
feileF  ftiil  continues  feized  of  it,  whether  there  be  a  condition  of  op- 
tion in  the  fale,  or  not ;  and  henct,  in  this  cafe,  the  fine  falls  upon 
the  AkUas  of  the  feller.  If,  on  the  contrary,  the  purchafer  have 
taken  poffeffion*,  and  there  be  no  referve  of  option  to  either  party, 
the  fine  evidently  falls  upon  him.  If  a  right  of  option  be  alfb'  ftipa- 
lated  to  thcjeller,  the  houfe  is  infured  in  the  hands  of  the  pttrchafer, 
tO'  the  amount  of  its  value ;  (in  other  words,  if  it  be  deftrdyed  -in-  hit 
hands,  he  is  accountable  to  the  ieller  for  the  value;)  in  the  feme 
manner  as  holds  in  a  cafe  of  ufurpation  ;  whence  regard  is  paid  tQ  bis 
poffeffion,  and  he  is  accordingly  enabled  to  ufe  circumfpeftionjJ-— or 
if,  on  the  other  hand,  a  right  trf  option  be  refcrved  to  the/*rfA,^', 
he  is  in  that  cafe  exclufively  entitled  to  a€i  -rtith  refpedl  f6tl»e  hoiifej 
(in  other  words,  he  may  do  as  he  pleaifes  with  it,  but  rid  otiYer  -pet^ 
£on ;) — from  all  which  it  follows  that  the  fine  falls  upon  t*he  purchaf&r; 
where  he  has  taken  poffeffion  of  the  houfe. 

iftherea!  If  a  man  be  found  flain  in  ahouft  irt-  the  poffeffion  <rf"snyt>erfon» 

owner  of  the      ..  ,  .  ,    .  ,  ,      ,-        .  . 

houft  be  un-  the  teal  proprietor  bemg  unknown,  the  fine  is  not  impofed  On  the 
imp^OT*  ■^'^'Awof  the  pofleflbr  until  evidence  be  adduced  to  prove  his  being  the 
ih"'*^'^**^  proprietor,  m  czit  Km  Akiias  ihould  difpute,  and  deny  his  being  ib, 
alleging  that  the  houfe  is  merely  a  depofit  in  his  hands  ;— becanfe  the 
poffeffor*s  having  a  prdperty  in  the  houfe  is  an  cffential  condition  to  his 
Akilas  being  liable  to  the  fine;  and  although  poffeffion  be  an  argu- 
ment of  property,  yet  ftill  it  is  poffible  that  this  perfon  may  not  be 
the  proprietor.     The  bare  circumftande  of  foffejjim^  therefore,  does 

*  Previous  to  the  body  being  found  in  the  houfe. 
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iiot  fuiBce  to  fubjedlt  to  the  fine,  ia  the  lame  manner  as  it  does  not 
fuifice  to  eflabhfli  a  right  of  Shaffa, 

If  a  perfon  be  found  flain  in  a  fliip  or  boat,  the  oatR  and  fine  are  :*  perfo"  ^^ 
Impeded  upon  the  Tailors,  boatmen,  or  other  perfons  who  may  be  on  iiaininacar. 
board,  or  are  employed  in  tracking  it  up  the  fide  of  a  river,  whethw  k^^theoiiSi. 
they  be  the  proprietors,  or  otherwife,  becaufe  the  veffclis  in  their  ?°15-!j"" 
hands ;— and  the  fame  rule  alfo  obtains  with  refpeft  to  carts,  or  other  thofeinwhofe 
carriages.     This  perfe£tly  accords  with  thedoftrine  of  j^iJoo  Toof^,   ^eii^e,"" 
as  he  holds  that  the  oath  is  impofed  on  the  reiidents^  whether  they 
be  proprietors  or  not.     Haneefa  and  Mohammed,  on  the  contrary, 
hdld  that  it  is  impofed  on  the  prsprittors  only,  not  on  tht^e  who  arc 
merely  refi(ients:-~^yaX.  the  difference  they  make  between  a  houfc  or 
place'  and  a  veHel  or  carriage  is,  that  the  latter  are  moTeabLe  from 
{^ace  to  place,  and  therefore,  with  refped  to  them,  regard  is  paid  to 
fofeffi^Ht  not  to  pr-^rty,  in  the  fame  manner  as  in.  the  caie  of  ani- 
mals;— whereas  a  hotjie,   or  place,   is.  not  moveable,  ;and  there- 
^e,  wl^h  refpe£^  t9  them,  regard  is  paid  to  property,  not  to  fqfi- 
fejkm* 

If  a  perfon  be  found  flain  in-  the  mofque  of  a  divifion  [of  a  city,]  A  perfon  be- 

the  oftth  and.  fine  are  impofed  on  the  inhabitants  of  that  divifion ;  ^^''-rt'* 

bccaufe  the  care  and   regulation   of  the  mofijue  reft  particularly  \"'''9'**v, 

ttpoa  them.     If,  on  the  contrary,  a  perfon  be  found  flain  in  the  Cm  «k  jq- 

y^ma  mofque,  or  in  the  highway,  or  on  a  bridge,  the  oath  is  not  Jhe^^h^ 

adminiftercd  to  any  oncj    but  the  fine  is   paid  from  the  public  ^"H*^^' 
tieafury ;,  becaufe  the  Jama  mofque,  the  highway,  and  bridges  are 
for  the  ufc  of  the  community  at  large  ,  and  as  the  prc^rty  of  the 
pubbc  treafury  alio  belongs  to  them,  the  fine  is  therefore  payable 

'   ft 


d  by  Google 


440  FINE'  S.  Bo&»L. 

^rf  "Li*  ''  *  peribti  be  found  flam  in  a  Sazdr'*,   which   is "  the   pro- 

found nain  perty  of  any  one,  the  oath  and  fine,  according  to  v^Aw  Ywf^,  are 
flM*i</  '*^  impofcd  on  the  inhabitants  of  fuch  Baz^r ;— whereas,  according  to 
Hansffa,  they  are  impofed  on  the  proprietor  If,  on  the  contrary^ 
a  perfon  be  found  ilain  in  a  Baz^  not  belonging  to  any  one  in  parti- 
cular, ^as  where  it  is  fituated  in  common  land,)  the  fine  is  difburfed 
from  the  public  trcafury,  as  the  Baz^r  in  queftion  belongs  to  the  com- 
munity at  large. 

«r  a.  prifon.  If  a  pcrfon  be  found  flain  in  a  prifon-f-,  the  fiiie  for  him,  accord- 

ing to  Haneefa  and  Mobammedf  is  difburfed  from  the  public  treafury, 
Aboo  Toojrf  maintains  that  the  oath  and  fine  are  impofed  on  the  pri- 
foners,  becaufe  they  are  the  inhabitants  of  the  place,  and  it  is  evident 
that  they  flew  the  pcrfon.  The  arguments  <£  Haneefa  and  Mohammed 
are  twofold. — Flrst,  the  people  of  the  place  in  queilion  are  in  a  ftatj; 
of  fubjeflion,  and  therefore  cannot  be  considered  as  the  coadjutors  of 
each  other ;  whence  they  are  not  liable  to  any  thing  incurred  under 
the  idea  of  aid  and  affifiaiux* — Secondly,  the  prifou  has  been  con- 
ftrufted  with  a  view  to  the  advantage  of  tht Mujfulman  community; 
and  confequently,  where  this  view  is  anfwered,  the  mulcts  incurred 
in  it  muft  be  diiburfed  from  the  public  purfe, 

Nainqueftu         If  a  perfou  be  found  flain  in  a  defart,  at  a  diflance  from  any  in- 
^ajverioB  hatnted  place,  (that  is,  fo  &r  removed  as  that  a  man*s  voice  cannot  be 

*  This  is  a  wcB  known  term  for  >  fireet  or  range  of  fliopc,  which  are  occafionllj 
built  \>y  the  proprietors  of  lands,  and  let  to  the  merchants :  it  is  alfo  a  term  applied  to  anj 
piece  of  land  hired  out,  or  fet  apart,  for  the  purpofe  of  a  market. 

t  Arab.  Sawk-al-ManilMk;  Pcrf.  Bandee-Khana;  literally,  "  tht  hauji  (or  place)  tf 
jpavis.'*  The  term  has  a  rcftretice  to  local  cuAoms,  and  fignifies  (perhaps)  a  jquare, 
court,  or  diviGon  of  a  ci^,  fet  apart  for  the  reception  and  accommoduion  c^  pciiboav 
taken  in  war.  The  tnoQator  has  aix  been  able  to  obtaut  my  SMitbEtwj  expUmtian 
«fit. 

heard 
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beard  f pom  it,)  bis  blood  JB  of  no  account ;  beca\^e,  the  place  Wing  at  ^^"'^""^ 
fvch  a  diAance,  no  neglect  is  iotputahlc.  This  proceeds  oa  a  fuppo-  '  ^^' 
fition  of  the  depart  not  being  the  property  of  any  individual ;  for  if  it 
bdoDg  to  any  perfon  in  particubr,  the  oath  and  fine  are  impoied  upon 
him  and  his  tribe  or  family. — (If  the  defart  be  lituated  between  two 
ibhabited  places,  the  oath  and  fine  are  impolM  on  the  inhabitants  of 
that  which  is  neareft  to  the  fpot,  for  the  rea(bns  already  afligned.) 

If  a  peribn  be  found  (lain  on  a  great  river,  fuch  as,  ihfi  Euphrates^  or  flowing 
floating  down  with  the  Aream,  his  blood  i^of  np  account,  fuch  rivers  *•*"  ■  "'"* 
not  being  in  the  hands  of,  nor  particularly  belonging  to,  any  perfon. 
If,  on  the  contrary,  a  perfon  be  found  flain  on  the  Jhcre^  of  a  great 
river,  and  not  carried  down  with  the  ftream,  the  oath  and  fine  are  im- 
pofcd  upon  any  village,  on  that  fide,  witliin  fuch  a  diftance  as  admits 
of  a  man's  voice  being  heard  from  the  fpot  ;t— and  if  there  be  two  or 
more  villages  within  that  diftance,  they  are  impofed  upon  the 
ncareft^ 

It  a  peribn  be  found  flain  in  a  fmall  river,  (that  is,  fuch  as  the  onleTirudi 
right  aiSbaffa  extends  over,)  the  oath  and  fine  are  impofed  upon  the  "▼«"'be/^- 
people  who  claim  a  right  in  fuch  river,  as  it  is  accounted  to  be  in  their 
foffeffioH.     (It  is  related,  in  fome  law  books,  that  the  oath  is  impofed 
on  the  people,  and  the  fine  upon  their  jfii/aj.') 

If  the  heirs  of  the  flaiti  impeach  any  one  of  the  people  of  the  place  The  hdn  u- 
in  particular,  ftill  the  oath  is  not  remitted  with  refped  to  the  others,  ^^  "f „ 
on  a  favourable  conftruftion  of  the  LAW  ;  whereas,  if  the  plaint  be  laid  »?'iat«tmntof 

■  -..  ■  cite  place, 

againft  any  individual  tiot  one  of  the  people  of  the  place,  thofe  are  not  thofe  are  Dot 
required  to  fwear.  The  difFerence  between  thefe  two  cafes  is  that  J^^. 
where  any  one  of  the  people  of  a  place  is  accufed  in  particular,  all  the 
refl  are  in  fome  degree  implicated  in  the  accufation,  becaufe  of  their 
want  of  caution-  in  mot  preventing  the  bloodfhed ;  whereas,  if  a 
granger  be  accufed,  they  have  no  concern  in  it.  Befides,  the  people 
..   Vol.  IV.  LII  of 
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of  the  plaee  »«  Uab£e  lo  the  fiiw*  ia  coaiecl««BMflif  thetjodjibetctg 
found  amoag  them,  en  this  conditioa,  that  the  heirs  bii&g  thor  fuit 
againfl:  t&ra  t  but  where  they  accufe  a  Aran^r,  this  precludes  any  ac- 
cufatioa  agaioft  themt  whence  iuch  accuTation  is  not  afterwdrd&ac* 
tended  to,  nor  are  they  liable  either  to  the  oath  or  the  &aSf  because 
of  the  requifite  conditioa  not  exiting  in  this  inilance. 

The  oath  and         If  a  body  of  people  affemble  in  a  place  with  arms,  and  afterwards 

poTed  M  Ae    diiperfe,  and  a  perfon  be  found  flain  in  that  place,  the  oath  and  fine 

^^^^la    31^  impofed  On  the  tuhaUtants  oi  the  divificHi,  as  the  flain  is  found 

which  a  per-    amongft  thenif  and  the  regulation  and  guawl  pf  the  place  refts  upon 

ilaia  ifter  ■    them.    If,  however,  the  heirs  of  the  deceafed  accufe  the  body  <^  peo- 

liie'hcin  ac-    plc  who  had  aflemblcd,  as  above,  or  any  one  of  them  in  particular, 

cu^  (bme     ^jjg  ^ygj.^  gyj  gj^g  ^^^  j^qj  impofed  on  the  inhabitants :  becaufe  the  ac- 

Ibni  la  parti-  cuiatton,  beiDg  thus  laid,  exempts  them  from  any  concera  in  the 

matter,  and  coniequently,  from  any  obligation  to  take  the  oath*    It  is 

to  be  obferred,  however,  that  where  the  heirs  lay  their  accufat^ 

againft  the  body  aflembled,  or  any  individual  of  them,  thofe  are  not 

liable  toany  thing  until  the  heirs  produce  evidence  in  proof  of  tbor  af- 

fertion  ;  becaufe  a  matter  of  rfgfit  cannot  be  eltablifhed  on  the  ivmple 

claim  of  the  plaiutifl'. 


Cafe  of  a.  If  a  perfon  be  difcovered  flain  in  a  caitip,  pitched  on  a  plain  whicb 

peribn  b^"* 
fbuadfli 


^od flainm  does  not  belong  to  any  one  in  particular,  and  the  body  be  found  in  a 


tenty  the  oath  and  fine  are  impofed  on  the  owners  of  the  tent,— -or,  if 
net  in  a  tent,  they  are  impoled  on  the  owners  of  the  tent  neareil  to  the 
fpot.— If,  on  the  contrary,  the  plain  in  which  the  camp  ia.  [ntehed  he 
the  property  of  any  one,  the  oath  and  fine  are  impeded  on  him. 

There  ii  no  If  a  body  c£MuJfulnums  and  of  infidels  afiemUe  with  arms  for  the 

^I'^y  f^nd  purpole  of  fighting,  and  a  perfon  be  afterwords  found  flain  among 

after  a  fight,    them,  bis  blood  is  of  Jio  account,  nor  is  the  oadi  Or  fine  impded  «i 

8  any, 
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^ny,  becaoCe  it  is  evident  that  the  deceafed  wasflain  bj  fln  open  eMrtij. 
If,  on  the  contrvy,  they  afEcrable  with  any  other  view,  and  not  for 
the  purpole  of  iightii^,  the  fame  rules  d^ain  as  are  fct  forth  in  the 
preeediflg  erample ;  that  is,  if  the  body  be  found  in  a  tent,  the  oath 
and  fine  are  impeded  on  the  owners  of  the  tent,  or,  if  not  in  a  tent, 
they  are  impofed  on  the  owners  of  the  tent  neareft  to  the  fpot,  provid- . 
isdthc  camp  was  pitched  on  ground  not  belonging  to  any  perfon;— 
but  if  <^herwiie,  .the  owner  of  the  -ground  is  refpoofiUe. 

If  a  peribn,  on  being  required  to  take  the  oath,  ihould  declare  Pom  of  Ac 
th4t  "  che^eceaCed  was  mundered  \gf  Jitch  a  perfm,*'  he  muft  be  MfiogwHar 
fwom  to  thi»  cffba,— "  By  God  I  did  not  kill  thedeciafed,  nor  Oo  '*^''^'"'- 
;"  I'ktmw  bis  murderer,  except  fucb  an  «/»;"*— Jjecanfe  it  is  td  be  lappre^ 
bended  that  by  his  all^;atian,  **  fitch  an  Me  committed  the  niattler,'*' 
He  owy^aean  to  fcreen  hiniiclf  frdna  profeciitioni  andthet-efbre'ft>ch 
aUbgacicn  is  tiot  to  be  credited;  biit  he  is  fwom,  as dfwefaid ;  iA 
^mlerJfio  goai-d  againA  the  pofiibility  of  a  mentay  refenration  iti  ht& 
<jath.  ■   ■   - 

If  two  iirfiabitants  of  a  place*  bear  evidence  againft  a  perfon  not  Thceridene* 
belonging  to  that  place  that  **  he  murdered  the  deceafcd,"  ftill  their  ^'^^  '"^"^ 
tefHnwny  is  not  credited,  according  to  Haneefa,     The  two  difciples  pUca  u  not 
maintatii'thtatit  muft  be  credited  ?  for  although  they  ftatid  within  the  Awigai'dA" 
poffibility  of  bteomuig  litigants  themftlves  in  the  matter  +,  yet  upon  ■J'''^*v^» . 
the  k^3  laying  their  accttfation  m  another  quarter,  they  are  no  longer 
in  dlis  ppedtcametit.    Ilxcir  teftimony  is  therefore  credited ;  in  the 
iitnc  nnnoer  as  YkAAs  in  ■  the  cafe  of  an  agent  for  liti^tion,  difmiffcd 
i^^cMQ  koB  impkiynKnt  beftwche  has  preceded  in  his  fuit, — whofe  evi- 
dence 16  credited  notwithftanding  he  had  flood  in  a  predicament  to  be 

*  In  which  a  perfon  is  found  {lain. 

t  In  Clfeof  the  heirs  hying' their  accutation  agaiiift  thit  place. 

■L  1 1  2  a  litigant. 
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aih^ati  Tkairgumant  of^arrr.  s  in  'x  ■  fliepeopleof  cheplace 
in  queftian  fcuid ■  a»  litigants,  they  be.! . :  ;:.:;  .-jntai  the  tnurderers*, 
becflufeoftbeircetnifihersmprcTervins:  thL  peace;  whence  their  tefti-< 
mofoj  is  Mot  to  be  admitted  although  tb.cy  (hould  be  at  the  time  freed 
from  litigation ;— in  the  fame  manner  as  Habere  an  executor  accepts  of 
his  appointment,  and,  after,  being  diicharged  from  his  truft,  offers-  to 
give  evidence,— 4n  which  cafe  his  teflimony  is  not  admitted.  Our 
author  remarks  that  the  judgment  on  a  great  variety  of  cafes  is  do- 
termined  by  what  is  here  flated. 

or  tBMhcr  Jp  the  heirs  of  the  flain  lay  their  accufation  agunft  any  individutA 

x»at.  ^^  ^  pi3iCCt  and  two  inhabitants  of  the  place  offer  to  bear-teftimony  in 
fupport  of  fttch  accu^ttion,  it  is  not  admitted  ;  becaufe  ho'e  they  are 
tbeqsielves  inunediately  under  j^rofecotion,  (as  has  been  already  oh- 
&rvedi) .  and  are  defirous  to  free  thenifelvcs  from  it,  .whence  their 
evidence  is  liable  to  fufpicion.  It  is  recorded from'.^J^ XooJafth^'iiL 
this  cafe  thofe  two  are  to  fwcar-j-  to  this  cffcift»  "  by  God  I  dJdaot 
"  kill  him,**  without  adding  more  ;  becaufe  [in  offering  to  bear  tef- 
timony  as  above,]  they  have  already  declared  that  they  know  the. 
murderer.. 

A  pcrTan  dy-         Ip  a  man  be  wounded  among  any  tribe,  or  in  any^  fhcc,  and  it  be 

iraand  re-      "ot  known  who  ftruck  him,  and  he  be  carried  to  his  -ow^n  .boufe,  or 

pSce*  the"'  *°  ^°y  fituatioa  out  of  that  place,  and  there  die  of  his  wound ;  in  this 

peopieoTthu  cafe,(provided  he  hsvc  continued  bedridden  until  the  timeof  his  death,) 

amnuUe.      tbe  oath  and  fine  are  impoied  on  the  people  of  the.  faid  place  or  tribe, 

according  to  Htmeefa.     ^oa  Thofitf  maintains,  that  neither  the  c^h 

nor  the  fine  are  impofed  in  this  inflance ;  becaufe  the  injury  received 

in  the  place,  or  among  the  tribe,  was  not  murder^  but  lismething  lefs; 

*  Of  the  perfon  found Jlain  in'tkeir  p\ace  or  diviiion. 

t  Upon  being^alled  on  (in  common  wicb.the  other  people  of  the  pl^cc)  to  take  the 
cnthof  JC^nif, 

and 
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tod  aathe  oadi  aiid  fine  are  not  impoTed  in  aoyinftance  Ihort-of  mur- 
der, it  fbUows  that  they  are  not  required  in  this  inflancx,  xny:iiioiB 
thaa  where  the  deceased  had  not  c<mcinaed  bedridden  from  thd  tiaac  . 
of  receiving  the  wound.  The  argument  oi  Haneefa  hy  that  upon 
the  wounded  perfoii  dying  of  the  wound,  it  [the  wound]  becomes 
murder ;— whence  it  is  that  retaliatioa  is  incurred  where  a  perfoa 
wil^iUy  wounded  dies  of  his  wound,  and  the  wounder  is  known.-~ 
If^  moreover,  the  wounded  perfon  remain  continually  bedridden  until 
death,  his  deceafe  is  attributed  to  the  wound:  but  if  he  ihould  have 
beea  able  to  rife  from  his  bed,  it  is  poffiUe  that  he  may  have  died  of 
fomething  elfe  than  the  wound ;  and  confequently  the  oath  and  fine 
are  tiot  impofed,.  becauCe  of  the  doubt  thu&  engendered. 

It  a  man  find  a  pcrlbn  wounded,  but  ftill'having  a  little  life  in-  c>feof»pe»- 
him,  and  carry  him  on  his  back  to  his  own  houfe,  and  the  wounded  i^un5^J'J„4 
perfon  die  there  after  a  day  or  two,  or  whilft  he  is  carrying  him  <Jywginthe 
thither,  he  is  not  refponfiblc  in  the  opinion  of  Jboo  Toofaf-t  although,   finder, 
in  analogy  with  the- opinion  of  i/(7«fg/a,  he  would  be  refponfible,  as 
the  deceafed  is  thus  found  in  his  hands.     The  arguments  on  both  fides. 
have  been  already  recited. 

If  a  man  be  found  ffain  in  his  own  houfe,  the  fine  for  him  is  im-  a  peribn  be- 
pofed  on  his  AkUas^  in  behalf  of  his  heirs,  according  to  Haneefa.-^  }[^?o  [°™J^ 
AbooToofaf,  Mohammed,  znAZiffer.  maintain  that  nothing  whatever  ownboufe. 

*'  '  J/      ■  o  t:ae  fine  u  u»- 

,  is  due  in  this  inflancc ;  for  as  the  houfe  was  in  the  pofTeffion  of  the  pofed  on  iiU. 
deceafed  at  the  time  that  he  fuflained  the  injury  which  occafioned  his  '  **' 
death,  he  is  therefore  confidered  as  having  fiain  himfelf, — whence  his 
blood  is  of  no  account.  The  argument  of  Haneefa  is,  that  Kiffimit 
is  impofed  only  on  account  of  a  perfon  being  found  Jla'm,  not  on  ac- 
count of  a  perfon  being  wounded\  (whence  it  is  that  if  one  of  the 
A&ilas  fhould  die  between  the  time  of  the  perfon  being  wounded,  and 
of  his  deceafe,  his  cflate  is  not  liable  for  any  part  of  the  fine;)  and,  at 

the 
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the  time  of  the  perron  in  queftlon  being  found  flajn,  the  houfe,  which 
had  belonged  to  him,  is  become  the  property  of  his  heirs,  and  is  (in 
fa€t)  in  their  pofleflion  ;  whence  his  AkUm  are  accountable  for  the 
fine,  as  afprcfaid.  It  is  othcrwife  in  the  cafe  of  a  MoMtib\  for  if  a 
Mokatib  be  found  flain  in  his  own  houfe,  the  houfe  flill  remaining 
,  (virtually)   in  his  poffeflion  after  his  doceafe,    he  is  therefore  ac- 

counted to  have  flain  himfelf,  and  confequently,  his  blood  is  of  oo 
account. 

One  oF  two  ^P  two  men  refide  in  one  houfe,  and  one  of  them  be  found  flain 

h  "^ "frbeiii"  *   therein,  yfiJoo  Tog/^is  of  opinion  that  the  fine  for  him  is  impofed  on 
fautid  flain      the  othcr.     Mohommed,  «i  the  contrary,  maintaiq^s  that  the  other  is 
fine  ii  im-      not  fubjcft  to  any  thing;  for  it  is  as  poflible  that  the  deceafed  flew 
^ed  on  the    bimfeif  ag  that  he  was  flain  by  the  other ;  and  therefore  the  fine  can- 
not be  impofed  becaufe  of  the  doubtl    To  this  u^boo  Toe/^ replies,  that 
as  it  is  not  probable  a  man  fhould  commit  violence  upon  himfelC  the 
bare  apprehenfion  of  fuch  a  thing  is  therefore  of  no  weight  in  this 
inflance,  any  more  than  where  a  perfou  is  found  flain  in  the  highway, 
or  elfcwherc. 

Cafe  of  a  per-         ^^  ^  pcrfon  be  found  flain  in  a  village  belonging  to  a  woman,  the 
foSi^"flwDin   '^*^'  according  tQ  Hamefa  and  Mohammed,  is  adminiflered  to  the 
m  place  be-    womaii  fifty  timcs  repeatedly,  and  the  fine  is  impofed  upon  her 
^^^^i    *     Akilas,  (that  is,  her  neareft  paternal  relations.) — Moo  Tw^af  main- 
tains that  the  oath  alfo  is  impofed  upon  her  AkUas\  becaufe  it  is  not 
incumbent  on  any  to  fwear,  excepting  fuch  as  are  coadjutors ;  and  as 
a  woman  is  not  of  that  defcription,  fhe  therefore  ftands  in  the  fame 
predicament  with  an  infant,  and  confequently,  like  an  infant,  cannot 
be  required  to  fwear.     The  argument  oi  Haneefa  and  Mohammed  \%t 
that  the  oath  is  impbfed  with  a  view  to  repel  the  fufpicion  of  murder; 
and  as  fuch  fufpicion  exiils  with  refpeft  to  the  woman  in  queftion,  it 
16  thereibre  incumbent  on  her  to  fwear.     Our"  modem  lawyers  re- 
mark 
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mark  that  women  arc  not  affociated  with  their  Akitas,  in  paying  the 
fine,  in  aiiy  except  this  one  ihftance. 

If  a  perfwi  be  found  flain  in  lands  belonging  to  any  one,  and  fitu-  or  in  landi 
ated  near  a  village,  and  the  proprietor  be  not  an  inhabitant  of  the  a'^fuag^*"' 
village,  he  is  refponfible,  as  the  regulation  and  guard  of  thofe  lands 
reft  upon  him^ 


HEDATA, 
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B  O  O  K      LI. 

Of  MAWAKlLy  or  the  LEVYING  of  FIN.^S 

BtBnltioii  of    T\/T^IV^KIL  is  the  plural  of  A(2io/<(,  fignifying  a  i>rc/>,  <x  pi 
urms.  of  blood ',   and  Akilai  are  thofe  who  pay  the  foci   wluch  Js 

termed  ^^i//  and  MawMilf  becaufe  it  retrains  men  from  flieddiog 
blood, — Akkil  (among  a  variety  of  other  fenfes)  meaning  rtfirtw^. 

The  Sne  in.  The  fine  for  manjlaughter^  homicide  "by  mfathenture,  or  by  om  m- 

fineable'*''      tcrimSate  caufcy   and  (in  (hort)  for  every  fpecies  of  bloodflied  by 
Uoodilied  u    which  line  is  incurred,  is  due  from  the  Akilas  of  the  flayer,  as  has 

keen 
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been  before  explained  ; — becaufe  it  is  recorded  that  Hajtd  Ibn  IMRk  ^j"*  frcm  the 

bad  two  wives,  one  of  whom  flew  the  other  ;  ana  me  prophet  ordered  flajrer. 

the  AkUas  of  the  woman  who  killed  the  other  to  pay  a  fine  to  the 

heirs  of  the  flain  ; — and  alfo,  becaufe  the  life  of  man  h  facred,  and 

therefore  not  to  be  taken  without  penalty  *.     A  perfon,  moreover, 

who  flays  another  by  mifadventure  is  excufable  ;  (and  fo  likewife,  a 

petfon  who  commits  manjlattgbter^  'in  confideration   of  the   inftru- 

ment ;)  and  therefore  is  not  liable  to  punijhmenty  but  is  rather  entitled 

to  an  alleviation ;— and  as,  if  the  whole  fine  were  levied  on  hinii  it 

might  prove  utterly  ruinous,  (which  would  amount  to  ^uA^ftmrn/,) 

bis  Akilat  are  tiierefore  aflbciated  with  him  in  the  payment  of  it,  ill 

order  that  punifliment  may  be  avoided,  and  the  penalty  alleviated  td 

him.    The  reafon  for  invdlving  the  Akiiai  in  particular  is,  that  the 

flagrer  is  accounted  to  have  committed  his  offence  by  means  of  the 

ftrength  of  hts  aiders  and  aifociates ;  and,  as  thofe  are  his  Aiilasy  they 

dnrcfore,  as  it  were,  are  guilty  of  the  offence  in  remitting  thdr  vigi- 

famce ;— and,  having  been  thus  deficient  in  their  duty,  they  alone  are 

aflbcBted  in  the  fine,  and  not  others. 

TaB  Aiitas  of  fl  man  are  all  thofe  icho  are  enrolled  with  him,  The^tiJ!wof 
provided  he  be  an  enrolled  perfon;  and  the  fine  is  paid"[dcdufled]  «^^^ 
from  the  ^y  or  fubfiftence  they  receive  from  the  Imdm  in  the  courfc  ^'''^.'jj"  V? 
of  three  years.     (By  thft  wroAfet^  is  to  be  underftood  the  flrmy,  whofe  him:— and 
names  are  entered  upon  the  DivAa,   or  public  records.)     Shtfe'i  |J[£„out*of 
maintains  that  the  fine  falls  upon  the  relations  of  the  flayer:  for  ^'^tV'^ 
fUch  was  the  nde  in  the  time  of  the  prophet,  whoie  inilitutes  cannot 
lavf  fully  be  broken  after  having  been  once  eftabliflicd;  and,  if  the  fine 
were  levied  upon  any  others  than  the  relations  and  tribe  of  the  flayer, 
it  would  induce  a  deviation  from  the  inflitute  of  the  prophet  in  this 
particular.    The  arguni«it  df  our  doAw^  is  a  tradition  of  Om<7r,  who. 


•  Arab.—"  and  Oat^vn  muft  net -go  for  nabtRg." 

Vol.  IV.  M  m  m 


upon 


d  by  Google 


45?  L  E  .V.  Y  I  NO  Book  IX 

upoa  hi^  fofpimg,a  fegi^er.ordaipi^  that  thofe  who  were  regift^ed 
fliould  be.  liable  for  the  fines  of  all  who  were  enrolled  with  them,— 
and  this  in  t^ie  prefence  of  the  companions,  none  gf  whom  oppofed  it ; 
whence  it  may  be  inferred  that  they  were  unanimous  in  their  opinion 
upon  this.fubjeft.  With  refped,  moreover,  to  what  Sbafe'i  alleges, 
that,  "  if  the  fine  were  levied  upon  any  others  than  the  relations  and 
*'  tribe  of  the  flayer,  it  would  induce  a  deviation  from  the  inftitutes 
**  of  the  prophet  in  this  particular," — it  may  be  replied  that  thb  is 
not  a  deviatioHy  but  rather  a  confirmation  of  an  ordinance  prevailing  in 
the  time  of  the  prophet ;  for  at  that  time  the  fine  was  levied  upon  the 
mden  and  ajfociates  of  the  party ;  and  in  thofe  days  aid  and  affhciaiion 
originated  from  a  variety  of  caufes,  fuch  as  relationfhip,  clientage,  and 
io  forth  ;  but  in  the  time  of  Omar  aflbciation  became  regarded  accord- 
'  ing  to  regifter ;  (in  other  words,  thofe  who  were  enrolled  togtther 
flood  as  the  affiftants  of  each  other  ;)  aod  hence  it  was  that  he  ap- 
.  . ,  pointed  the  fine  to  be  paid  by  them,— nor  did  he  reverfe  any  ordi- 
rianceof  the  prophet  in  fo  doing.  The  regulation  of  pajrnig  the  fine 
■  within  three  years  is  for  this  reafon,  that  fuch  was  the  ordinailcE  of  thfc 
prophet  and  (after  him)  of  Omar;  and  alfo,  becaufe  the  troops  re- 
ceive their  pay  annually,  whence  if  the  whole  fine  were  leviaJat  once 
it  would  be  diftrefsful,  rather  than  alleviating. 

or  sltt^ether,         If,  after  the  Kdzee  decreeing  a  fine,  the  Sultan  dHburfe  no  pay 

<rf  three  '"    '*>  t^^c  enrolled  for  three  years,  and  then  give  them  three  years  pay  at 

'■"'■^j^^y     once,  the  whole  fine  is  at  once  deducted,  provided  the  pay  be' on  ac- 

«*oie  trrear    count  of  the  years  fubfequent  to  the  Kdzce's  decree  of  fine ;  becau^ 

that  is  due  in  virtue  of  his  decree,,  (as  ihall  be  hereafter  eKpIalocid ;) 

and  it  is  cxafted  in  three  years  folely  becaufe  the  pay  is  diffiurfed  only 

once  a- year;  and  where  the  pay  for  three  years  fubfequent  Io  the 

Kdzec's  decree  isiflued  at  once,  the  whole  fine  is  at  once  exaded,  fincc 

<  the  defign  was,  that  it  fhould  be  apportioned  to  the  pay  of  three  years 

refpe(^ively,  which  defign  is  here  accompUfhed.    If,  oa  the  <»nerary. 
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(after  the  ir^?«  decreeing  the  fine,)  the  Sultnn  pay  the  arrears  of 
antecedent  years,  nothing  is  to  be  deducted  therefrom,  as  the  fitie'is  due 
ortly  in  riiftoe  of  the  K£zf/s  decree. 

Where  a  complete  tine  is  incurred*,  one  third  oflt  is  due  In  the  RcgHlation 
frpytzr^  one  third  in  the j'^cpfli/ year,  and  the  remaining  third  in  the  wMiJtime* 
iiirdyckr.     Where,  on  the  other  hand,  a  third  only  of  the  fine  is  in-  ofp»)"ncni. 
curred  +  ,  or  lefsj,  it  is  due  within  the  year;  and  any  thing  beyond 
that  to  the  amount  of  two  thirds  §  is  due  in  the  ^cobi/ year ;  and 
whatever  is  incurred  from  two  thirds  to  any  thing  (hort  of  the  com- 
plete fine  j(  is  due  in  the  third  year. 

,  ,  Any  fine  due  from  the  A&ilas,  being  the  tribe  or  family  of.  the  ^hiw  yeir* 
flayer,  or  from  the  eftate  of  the  flayer  (as  where  a  fathc;*  wilfully  jjjl^'f  '^^ 
murders  his  fon)  is  payable  from  the  property  of  the  ,4f/iw,  or  of  t«7mcnt, 

;       „  ■■         .        ,  r.j     ^  ...  ■    -  ,        .  wWre    the 

tp.e  Qayer  m  three  years.    Sb^ei  mamtams  that  a  nne  due  lo^e-  juiai  an 
■di»t4y  ffo™  ^^^  flayer  is  pyable  upon  the  inftant ;  for,  as  the  delay  of  ^"Jft^^, 
three  ye^rs  is  defigned  for  an  alleviation  to  the  Aiilast  it  cannot  there-  k">dred. 
fore  appdy  to  a  wilfut ci.(c.     The  argument  of  our  doftors  is  that  the 
impofition  of  a  fine  in  compenfation  for  life  is  contrary  to  analogy, 
fince  between  life  and  property  there  is  no  proportion : — but  yet  as  the 
LAVv,  in  fixing  the  delay,  has  declared  itfelf  upon  this  fubjeft,  it  can- 
not,be  departed  from;— and  therefore  the  payment  \%deferredt  and  apt 
immediate. 

If  ten  perfons  flay  one  perf(m  by  miladveuturc,  ene  tenth  of  the  where  x  ■ 
fine  is  due  from  the  Akiias  of  each,  refpedively,  payaMe  in  three  '"""i*'"  of 
years  ;  for  each  tenth  is  a  portion  of  the  whole  fine ;  and,  as  the  whak  concerned  in 

»  As  in  the  caTe  a^htmadt  by  imfathttiturt.  f  As  in  the  cafe  of  ^/itgli  cut, 

%  As  in  cutting  t/v^fr.  ^  As  injhecale  of  ftw  cuti. 

'    I  As  m^tOi^t^  thru  cats,- 

M  m  m  2  is 
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accideptai      i3,^«rre(]»  it  &U0W8  fbatcach  {lortionia  {i|>  Ukewife^    Itts-fio  bc'ob^ 
propoTiionate  l^^v)^  that.theithme  yeh-s  ^recauuted  oaty  fi'TMnthetkae  of  thefo- 
file  Meried    Wa/decr.ee  ;,  for  the  fine  is  impofcd  as  an  equivalent,  or  (as  it  were) 
from  the  Mi-  the  vaJue  of  the  life  which  has  been  taken ;  and,  as  value  la  rendered 
due  bnly  by  a  judicial  decree,  regard  muft  therefore  be  paid  to  the  date 
of  fuch  decree ;— in  the  fame  manner  as,  in  the  cafe  of  a  child  born  to 
a  Magfoort  regard  is  paid  to  the  value  it  bears  at  the  time  when  the 
K4%ee  pafles  his  decree  conco-ning  it ;  in  other  words,  if  a  perfbn  pur- 
chafe  a  female  flave,  and  flie  bring  forth  a  child,  and  the  purchaler 
claim  the  child,  and  another  perfon  aftet  wards  prove  his  right  to  the 
female  flave,-— the  child  is  free,  and  the  purchafer  muft  pay  the  value 
of  it  to  the  rightful  owner  of  the  mother  ;— in  which  cafe  regard  i& 
paid  to.the  value  the  child  bears  at  the  time  of  the  decree;  andfolike- 
wt&  in  the  prcieut  inilance. 

Thtjuimtii        The  Akilas  of  any  perfon  not  enrolled  or  regiftered  are,"  his  tr^ 
\^^^^  otfamiiyi  defccnded  from  one  father ;  becaufe  thofe  arc  his  i^^ants^ 
^aanftAf  3^^  in  impoling  the  fine  regard  is  paid  to  t^Jlance  and  ofet— J-^c 
whole  fine  is  divided  among  the  Akllai  <^  the  o^nder,  payaUe  wtt^ 
\   three  years ;  and  is  not  to  be  levied  upon  any  individual  at  a  rite  ex- 
ceeding four  dirms  at  one  time.  Our  author  remarks  that  this  is  men- 
tioned in  the  abridgment  of  KaJooree  %  and  that  it  af^rds  ah  argument ' 
tha^  ifthe  whole  fine,  in  the  three  years,  be  made  to  ex«ed  fcmi 
{firms  to  each"  individual,  it  is  lawful,  fincc  if  four  Jirms  be  levied  *fr 
annum,  the  grofs  amount  in  three  years  is  twelve  dirms.     Moibammed, 
however,  exprelsly  mentions  that  no  more  muft  be  levied  upon  each 
individual  than  three  or  four  tSmu  for  the  three  years  ;  and  that  at' 
the  rate  of  one  tSna  only,  or  one  and  a  third,  each  year ; — and  this  is 
approved. 

L'emfSf  °'        If  the  ftnuly  be  not  equal  to  the  difchargc  of  the  fine*,  thofe 

*  There  being  to  few  of  diem  dut  the  fine  wouU  txttnl  £mir  iHrms  to  each  individual. ' 

who 
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wi^  A^  the  nearcft  in  poiot  oi  af^nity  m\i{\  be  joined  with  tbem*  nextneareft, 
according  to  their  degree  of  nebtioDlhip;— ^ft^ttie'bmthcrs';  then  |heirdegree». 
their  children ;  then  their  uncles  r  ^n^then  tfaeu  children.  With 
refpe^  to  the  fadier*  grand&ther,  fonSi  and  gnunUbas,  Ibme^ythat 
they  are  included^  whilA  others  OEuintain  that  they  are  not  fo.  The 
fame  rule  allbobtams  with  reiped  to  rtg^tredoc  <»r0/^  perfbns  r  in 
ether  words,  if  the  enrolled  Akilas  be  too  few,  infbmach  that  the 
fliare  9tf  each  amounlis  to  more  than  four  Srms^  Cuch  regiftered  tribe  is 
allbci^ted  with  them  as  is  neareft  to  the  re^fterod  tribe  of  the  flayer  in 
point  of  mdt  at  the  time  of  the  accident  taking  place ;  and,  if  that  . 
tribe  be  ^fo  infufficieut,  the  next  neareft  tribe;  and.  fo  of  the  reft.- 
Xbe  jvdgnieot  of  which  tribe  is  neareft  to  the  tribe  of  the  fli^r  is  left 
to  the  dfJtcrmination  of  the  K4zee-'-  This  is  according  to  onr  do^^rs.- 
Sbt^ii  maintains  that  each  individual  is  liable  to  half  a  Jeengr,  whethof 
be  be  rich  of  poor;  he  judging  of  this  from  Zakdt:  The  fonner  is^ 
bo^evQr,  tl*c  better  opinion.  .       Z  .,■.■.. ^■ 

,  Jz  the  ji^ilas  be  fveh  as  iio?eive  fubfiffience*.  tfio  fine  isilfnriwt  JJ^J^JJ^Ii 
VL{^njth(^  f^bfjihiaci^  within  three  years,  at  the  rate  of  ime '^livd:  >^m<yi  in- 
eysfS-yjcaxi  ^Fv^ithreipeAtotheHLfuUiflGnceilaadsinthepkob^^f  ItJ^uu^T 
pay-jr,  both  bein^  d^bur&d-  from  the  public  tisafu^.    Attqntioi^,^^' 
bowqvei;,  nauft  be  paid  to  the  time  and  manner  of  the  fubfiAence  bang 
^^•.•^4  ^  op?uT.  ^mffuttiiyt  th«.  third  of  the  fine  mufl  be  t^en  upon- 
its  firft  occurrence  after  the  KAzeis  decree  of  fine;  \i  half  yearly^  a         ' 
fixth.  muft  be  taken. ;    or,  if  montJj/yi  it  muft  be  tak^n  mipnthly,  at 
fuch,a  rate  as  may  amount  to  a  third  of  the  whole  in  the  year..    If,, 
on  the  amtrary,  the  fubfiftence  bcmontb/yt  and  the  ipzy  annua/y  the 
fine  muft  be  t^ea  from  the  pay,  not  from  ^cfiibfijience^  as  from  the 
former  it  can  be  more  eafily  deduced  than^  from  the  latter,  becaufe  of 
its  being  the  more  confiderable  of  the  two..    Public  maintenance,  it 

*-Arab.  Bhk.  f  Arab.  ^ftM(*-Tb«  deference  betfncndwie  it  tqdaincd: 
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i»  tobfrob&rvftl,"  isof  three  ibftfi  or  defcriptions  ;  AibfilTcnce  [i?/ai], 
gratuity  [KafByaty]  and  pay  [Atta;}  by  the  firft  of  whSeh  is  under- 
flood  the  allowance  appointed  from  the  pubhc  treafury  for  the  fupply 
of  immediate  neceffaries, — by  the  fecond,  any  extraordinary -allowance 
granted  on  particular  occafions, — and  by  the  third,  the  annual  penfion 
or  flipcnd  eftabUftied  according  to  rank  and  fcrvice.  - 

The  offender  The  flayer.  In  paying  the  fine,  is  upon  the  fame  footing  with  his 
ofihefion"  -^'f'^«J')  a"<l  nnuft  pay  his  proportion  in  the  fame  manner  as  any  other 
the  fame  riie  Individual :'  foT,  as  it  was  he  who  aftually  (hed  the  blood,  it  would  be 

U  ttli  jttim. 

unreaibnable  that  he  (hould  be  exempted,  and  not  the  others.  SSafei 
maintains  that  no  part  of  the  fine  falls  upon  the  flayer;  for,  as  he  is 
exempted  from  the  w&o/e  fine,  (becaufe  of  his  being  excufatlle,  as 
before  obfervcd,)  fo  is  he  from  every  part  of  it.  Our  doftors,  6a  the 
other  hand,  argue  that  the  reafon  of  the  whole  fine  not  being  iriipofed 
is,  left  it  (hould  prove  ruinous  to  the  flayer ;  but  the  ilame  otije^ion 
docs  not  hold  to  the  impofition  of  a  part.  With  refpeft,  moreover," 
to  what  .Wa^ir  urges,  that  *'  the  flayer  is  exemptecl  from  the 'fine, 
**  becaufe  of  his  being  txeufable" — it  is  not  admitted ;  for,  xTfuch 
were  the  cafe,  it  would  follow  that  his  AkilaSj  who  were  altogether 
unconcerned  in  the  homicide,  are  exempt  a^ffrz/on.  '  ip  j."- 

Wtmm  and  FiNE  IS  Hot  Impofed  on  women  or  infants,  who  receive  fufcfcRence 

notliideto    from  the  ftatc;    becaufe  fuch  was  the  rule  obferved  by  Omar;' and 
JSJiJ"*^"  alfo,  becaufe  fine  is  impofed  only  on  coadjutors*,  in  confequence  of 
their  negleft  of  precaution  ;  and  women  and  children  are  not  coadju- 
m»»»ffiMder$.   tors, — whencc  it  is  that  they'arc  exempted  from  capitation  tax.     la 
,  conformity,  alfo,  with  this  rule,  if  the  flayer  be  a  woman,  or  an  infant, 

•  Arab.  Jhi  NiKfrit ;  meaning  all  who  are  in  a  ftate  cither  to  a^  or  rrflraiH  their  fel- 
lows, or  to  defend  the  community,  malce  war,  &c.  It  is  a  technical  term,  for  which  we 
hxvtaa  expreffion  in  our  language  pcrfmfUy  analogjous. — In  the  inftitutes  [Vol.  JI.]  it  is 
itfed  to  exprefs  all  tholc  who,  being /f  ta  btar  armSf  arc  liable  to  be  called  forth  to&nricc. 
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no  part  of  the  fine  is  iacutnbent  upon  -them.  It  is  otherwire  with  re^ 
fpe£t  to  a  man ;  for  upon  him  a  part  bf  the  fine  is  levied  in'coHfidera- 
tion  of  his  being  one  of  the  ^ii/as  ;  becaufe  a  man  comes  under  thfl 
defcription  of  a  coadjutor,  whereas  wwnen.or  infants  do  not.— This 
(it  maybe  obfcrved)  is  at  variance  with  the  rule  before  laid  down  (in 
treating  o£  Kifimit,  or  the  adminiftcring  of  oaths  in  cafes  of  fuppofed 
bloodlhed,)  where  a  dead  body  is  found  in  the  houfe  of  a  woman  ;  for 
in  ,  that  inftance  our  modern  dodors  have  included  the  woman 
with  her  Aiilas  in  the  payment  of  the  fine.  That,  however^ 
is  a  {Mirticular  exception  from  the  general  rule,  as  has  been  already 
remarked.     - 

The  inhabitants  of  a  particular  city  are  not  liable  to  pay  the  &Kr  1^'  ioh^i- 
for,  the  inhabitant  of  another  city^  where  the  citizens  of  each  are  re-  pUce  are  noc 
giftcred  fepar^tely ;  for  fine  is  impofed  in  confideration  of  aid  either  hy  ^efo^  ™. 
enroUstunt  or  by  vkinity\  and  neither  of  thofe  exift  in  this  inllance ; —  ftn  of  another 
not  the_/irB«r,  becaufe  the  cities  arc  iei»rately  regiflered;  nor  the  thcpiaceibe 
latter  y  bpcaufe  the  fellow -citizens  of  the  flayer  fhuid  in  a  nearer  rela-  fl"^"'"*'" 
tiQii  to  him  thaa  the  inhabitants  of  any  other  city. 

All  the  inhabitant*  of  a  dty  are  liable  tothefinefbr  an  inhabitant  The  inhaW- 
of  the  fuburbs  or  vicinity;  becaufe  thofe  are  dependants  on  them,  ^'ii^"}S^ 
havins  recourle  to  them  for  defence,  and  for  aid  in  all  their  under-  ti>cfineofa. 
takings.  Hence  the  inhabitants  of  a  city  muft  contribute  to  pay  the  /«huths  or  «- 
fine  of  an  inhabitant  of  the  fuburbs,  in  confideration  of  being  his  ""'"''' 
neighboui^  and  coadjutors. 

.  If  a  perfon  be  refident  in  one  city,  but  enrolled  in  another,  his  In  impofing^ 
^(^j/<w  are  thofe  with  whom  he  is  enrolled,  and  they  muft  pay  his  ^jkH^,^^^ 
fines,  not  his  townfmen,  the  former  being  his  coadjutors,  not  the  ga«ii»pai<i' 
latter.  In  flicHt,  aid  by  regifler  is  of  a  forcible  nature, — whereas  aid  mherchant* 
by  reiidence^  family,  rclatiohfliip,  patronage,  or  manumiflion,  is  of  'v^*'^' 

a  weak 
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a  weak  nature ;  and  no  attention  is  paid  to  the  weaker  during  the  ex- 
igence of  the  ftronger.  It  is  to  be  obferved  tihat,  next  in  order  after 
aid  by  regtftery  regard  is  had  to  aid  My  family  and  relationjhip }  and  diis 
is  a  ground  upon  which  are  built  a  variety  of  cafes. 

The  inhabi-  If  an  Inhabitant  of  a  city  cothmit  a  fineable  ofience,  and  he  have 

sKiiaUcfora  HO  pay  af^inted  to  him  in  the' public  re^fter,  ahd  the  inhabitants  of 


the  defart  *  be  mm-e  nearly  related  to  him  than  thofe  rf  the  city,  IliH 


fine  incurred 
bran  aore- 

giftcredrefi-    his  fine  mufl  be  paid  by  the  enrolled  inhabitants  of  the  city.    Some 
deiaitj  have  alleged  that  the  enrolled  citizens  are  to  pay  his  fine,  although 

there  fhould  exift  no  relationfhip  whatever  between  them ;  becaufe 
the  enrolled  give  aid  to  all  the  inhabitants  of  a  place  indifferently,  and 
do  not  confine  it  to  thofe  who  are  in  pay.  Others,  again,  fay  that 
this  relationship  is  a  necef&ry  cdndition  to  paying  the  fincj  as  aj^Man 
from  the  ilatement  of  the  cafe,  which  fays,  •*  and  Ihc  inhaHtanta  of 
**  the  pbin  be  more  nearly  related  to  him  than  thofe  of  the  cky,"— 
lince  from  (bis  it  is  to  be  inferred,  that  the  inhabitants  df  ^e  cityfft 
T^ted  to  him,  bat  in  a  more  diibnt  degree.  Tlie  fine>  morcowr, 
in  this  inilance,  is  impoled  in  virtue  of  ivlatittiilhip ;  but,  as  the  uihi- 
lutants  of  the  city  are  more  immediately  conneAed  with  the  offinder 
by  vicinity  of  refidence,  and  therefore  better  ^oalified  taalvrd  him 
aid,  the  fine  is  levied  on  them  ;-.in  the  iarae  maimer  as  where  m  in- 
^t  has  two  guardians,  one  conne£ked  with  htm  in  a  nearer  and  die 
other  in  a  more  diflant  degree ;  in  which  cafe  the  right  of  contrading 
the  infant  in  marriage  appertains  totheneareftofriie  two; — but,  if  he 
be  abfent,  the  right  then  devolves  to  the  other  who  is  prcfent,  as  being 
beft  qualified ; — and  fo  here  likewifc. 

bot  not  un-         If  an  inhabitant  of  the  delart  conte  into  a  city,  but  have  no  dwell- 
"'    ing-place  there,  the  enrolled  citizens  iu*e  not  liaWe  for  a  fioe  incurred 

*  Ar^,  Ba^i^  I  genenj  term  for  all  ^  fdaitn  or  ddvtttf  ^A-cM*. 
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bf^hkat  33  the/  are  not  fuppofed  to  aid  any  but  rtfdeiUi.   -  Iii  the  ^•Jf^  ** 
iaine  manner  tlfo,  and  ibr  the  fame  reason,  the  inhabitants  of  th« 
<leieit  IK  not  liable  i<x  the  fine  iacarred  by  a  citizen  who  may  happen 
to  come  among  them. 

It  a  Zimmte  kill  any  perfon,  Ac  fine  falls  upon  his  Akilat,  (ftand-  zimmm  an 
iitg  in  the  fame  relation  to  him  as  Mujfulman  Akiias^  provided  he  ^"''J"^ 
pofleia  fcnown  Akihs^  who  are  adciiflomed  to  pay  fines  for  each  other ;  themfclves) 
for  Zmmees'haiye  iubitaifcted  td-aH  the  M^^wwortlinanceg  which  form  nie'u  Mi/- 
thc  temporal  la\V,  Init  more  elpeciatty  to  Aofe  of  a  rejirainmg  naturcj  f-^'^^^^* 
■fiich  as  puaiftimcnt  for  theft  or  Jlandtr,  retaliation,  and  fine.    Zini' 
intes,  moreover,  are  the  coadjutow  of  each  other  ;  and  conftq^entl^ 
the  jliJ/as  of  a-  Zhrmee  are  liable  t6  the  fine  incurred  by  him.    If,  on 
the  contrary,  he  have  no  known  ^itlas,  -the  fine  is  payable  from  his 
property,  within  threeyearsiVam  the  datcof  the  JCiwtf-s  decree,  (in 
tbe  iame  manneras  iialcls  with  refpc&.  to  MM^imatu  O^—^iecaule  the 
fine  is  due  from  the  flayer  in  thefirft  iiiftance,  and  cannot  devolve 
npdn  his  JikHas  unlefs  iuch  arc  to  be  found;  and  where  they  do  not 
€xift,  it  muft  remain  doe  from  the  offender  himiclf;—^n  the  famfe 
manner  as  where  one  of  two  Mujuhnsn  traders  flays  ahothcr  in  a  fo- 
reign country ;.  in  which  cafe  the  fine  fells  upon  the  flayer,  as  the  xe> 
lidoits  "xa.  tlie  Mujithnan  territory  cannot  be  fubjeiled  to  it,  fince  from 
them  be  could  not  derive  iid. 

An  infidel  is  not  liable  forthe.  fine  incurred  by  a  jVfte^/waff,  nor  a  ji/„^./««„ 
Af«^^w«  for  the  fine  incarredby'art  infidel;  becaufe  A/if^/maaj  and  *JJf^*f^, 
infidels  are  not  confidered  as  the  coadjutors  of  each  other.     Infidels^  lo  pay  the 
thetefore,  pay  the  fines  incurred  by  infidels,— and  this,  tiotwithftand-  oUwr." 
ihg"ariy  differ'entiedf  feit. — Lawyers,  however,remark  that  where  any 
Kiety/efenfiaf'dl^chnce  fabfifts  Wween  feds,  (fuch  as  between  Jeitrt 
and  €l>rf/iiaits,)  they  are  not  liable  for  the  fines  incurred  by  each 
other. :       -   '  ' 

.   ynfitfbAtr'  N  o  n  If 
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If,  «aw<n         Uaainb^bitsptof  KafiLt  ha«inghis  yi,y  aypomlKd.lii^ii*  laJSitf*, 

2i^r*,    KiB  aiperfon,  wd  be  he  after  that  regiflMed  ajj4,  \»n  b»;IWjr<«(>|iai!>«fl4 

'SiStM-  "^^ "W "? ■B«/"'V'(. anfl  tte toaKor beroferrod jo Xa«:tUiim\. fee^jaaft •*- 

^  bechan^-  .pofc  tbc  fincupon  thc  j^ii/m.v/ho  9reo( Bafi[a.-^r^ftf;,T09g]Ji^9fi^tiKi^ 

cri'mViir-  Iwi mi^ft  .ipipof?  it  upon  the  ^Ar/ai  who  aff  of  X<e/i>;:!(w4j6rd><Ui> 

to'»5S«.  R ^'PJSniW ?':;4A» r»e<y()  *»c»"ft  a?;thf<>fliBE<!j,iKi»«h.ij:rfte 

pccsfHWipf,  th«  fiofCt  was  committed  at  a  tims  wfamitkou  pedftctf 

Jitffayrp:^  theo9fre.(>det'%^4(/<u.  it  ii  C9a(e<i«eac)]r.jdiai:^x^  Obm^ 

jiot  tf^aiiit  tint  ptoplaii>f  Sii/J'jt:  ia  Che  iamt  maniur  IS  if  J^e.iicgifliji<tf 

tbf  .P^der;  iw.^biecreUs.of  Safra  had  taken  place  f«h£lqne|tt  to.  (he 

JCiiz«Vdncf4^) , The^rgumeot  of.  our  doAorsi^.that  tbaiij>ci«sdae 

pnl^  in  coaleW°$">°  M  <if>'K4'ut'i  decree,  and  aoc^rdin^)! r61Je,«fda 

fh°fewhqaicthf;^i,jjuAtl)etiaFofpaffiagthedccree.  itii«oitifS)»t 

where,  t^oftnder.becom!;s^cgiihKdiji;B^<>  afur  paiSfig:  th«.^R!^ 

for  then  ^  fiH(:,fi^.\)pptt.thqlc  vrho  wej^c  the  jitilgs  at  Jthevtii^.of 

.iffliiBg,it,,.aamfljr,.tlte.ji9jpleof/6>(|^;;.  bocaufe^  a»jt waa^i^ (Je. 

.cre^rciidefed.,c^ligft(fiy.,vippR/^!>p>.  it  ca^ot  afterwards  dcy<>)vf^>im 

9tl)crs^  fmix^t  fine  cannot  devolve  a&er.he>ng.oiice£fta^!iat^    iX^ 

qSeni^r'^  progoitiqn,.  however,  is  Fakeu  iron)  jtif.pajr,^^  MsfivsfH 

his  (hare   is  deijited  froqi,  his .  pfy,  .whicfe  ,!((;  tW  «((»»«■.« 

Ba/ra. 

OBjECTioH.-^If,  after  the  decree,  a  diminution  were  to  take 

'    flaee  in  the  number  ef  the'./4ii/<ir,'thofe  would  be  affdciattd'witb 

'.  \  them-whoartf-iieareftiti  point  of  connexion,  notwithfianding  fhis  be 

a  dKvolntion  of  tiw  floe,  from  the 'yMi7<K,  as  the/- Rood  M  the  tjffife  of 

tbeJecrec^  upoo  ethers; — Now,  if  the  cafe  be  as-  here-i^tod^,'^{r 

can  fuch  a  devolution  take  place  ?  '"  '■  '      -  ' 

Reply. — ^The  aflbciating  of  others,  as  here  mentioned,  is  a  con- 
frmattM  of  the  decree,  not  an  etmulnunt  of  it. ;  fo£  i^  (»vi((;qu|^^ce  of 
^gc^a0bciatioa  the  number  of  thofe  who  are  to.  pay  the-ififi&ipipslnl 
by-thedccrae  is  increaled.  It  is  otherwiie  in  the  cafe-  m  i^^liididn^ 
for  there  the  devolution  would  amount  to  ad  aniiulmeht'  c^  the 
decree* 

-rAcqoofingly, 


,y  Google 


Sj;otD'ifiL  ■■^iF'I'N'E-S.-  ^^ 

toip*^  ap|X)ibtii4 loliiih;' a(ia KB'tike op his'KiHdtftciJsi-Bo^^iilfelbft  b8i»iiftH»» 
iln  !»».«!$'  iJ»We«>of-fil!»  Ifts  ilRle8j-Hfejr«Amoft  ih^tflat  cjfe'*'-  iyS|,,S  ,1 
»rtfc*l*brjfaMb^th<!ii)eo^e'df Bn/J'At'-^Aihereiisi  'ifKfhaa  riWeri'ii'Ji  -"i; ",..' '," 
■hi»Bfide(M»ti.lh«41alMfnb(^i(e«tothe'aebf4eBav!K^«ruM,"tlfe    i.  e"i~" 
•dtt«e:w«»UMir««trt*erti  "to  Ao'ftafchl'itiot^dfo';^if'<inriHafchin<  of  .,.!,'i^^^^^^^ 
Uidltfsrtciiitisithnitileids^  and  tliit1i»«teig)V'aA!M>tt'a#tll  a|)ti<»ltBS& 
fqiiklaicf^tatkid^»g)lter-pevUMs<te'tfe-iifiiM^6'ain»t»dfffi^ 
iMMn^BuaiJe^ce  ihsifinB  vpm  tlMfitwith -«%<!».  h{»J9  ft^ritir6a>u;; 
wk««n«r'>fj>l*lngifU]|tiioic  t>lMe.6ih<i^uBiit>ta>a«)eirW  [lalffid^bylh^ 

Ib««t(^lijbit»'«  *!(«■«!  of -fine,'  ■tb'he  'piAl'<fi*Wta>-J*(^rtj^ft 
ttf«;5re*fti-«ri'iR«h»3fdi  th«'lbreltlJft''«aTt<*''ffiertl4rl*o' Ms'aVi^ 
afid4pt)<i&U'fhiitfp^ri<tain*B'cife'tJ»i3^4tfefeait*!rffoVt6i!'<^^ 

faipe-fi^  pajrisiaUH  tBw  jsr^wr^,  anS-"  ths?  pifttiiaft''  ffctf^af' f» 
4m(K&««fy«flfe«Wtthin*Bn»th4ufl&d'p<ff^9<)ibK-'-"  "^"'^  '"' 

.'    ,Ti^;,<j(^i»:rjofM<;wa*i{«t?dflare«ejJw-AteU)hao*kWaAbf  ■^^  • 

jiis  em«)f^Mrj'^e}rr.bc(tig:$»qlidered  as  \m.<iU(i:-!iiiBA»Jijl<mti\t^  mtii,  orcii- 
j!n4..in  !h«  :ftpae'pwnber,  th« ji/f/to of  a  cljent'iK*!*  skicianfraiSbof  Si„"p',.'"' 
^«fii^*iaEfJ)is.)>atij)a:t^  and  the  kindred  of  his  rjnfuoi^  as  jUmft  ""'"."Jfli" 
are  his  aiTifiants.     '  i     -'•..,•, '/;j /,.-!..,;  i;i.j 


^el;fr■aj'xd«|»ietf|^tb«tl«rfe■>w)Kimhe'oweshis«onvufimWihr&dth^'kJl^ 
*)»jfjmtid^  Ji^'^Vt  *  I*  S"ii*.uii«ii|ieat<t  «rith  tig  Jfjjiim^camiiiitfM^ 
wifcthmbytheopntniaof^Wiiw#/B(.    .,  ,•.   ,,,  . jj   ^^-j 

t  The  peribmAohM  adopted  hiin.'v    -  ..•...'  .■,.!-/_;',' 

,■l:~^nlb^a--.h-~•  .     N  n  n  J  AxY 


db,  Google 


4&>  liE  VYING  Bom  LB 

Tb«  juu.  Aim-fine  flunt  of  the  twentiabfvt  <>f  Ac  Jffa'i,  or  mj^Am-^M 
Hd^dl^'  isnocduc  ffomtfaeyMu^^bntativeiitictb,  ortojfippattiaitikat^ 
e^tiikon     ^t    f^),  „Bon  tiumt-~^r.l6itj1iiiift  bat  recoiiM  <~6ying  <^  tin 

of  a  ivia^i-  ■>      M 

«i,  fvophet,-  **■  A^n;A&  frtJtot  to  ^  a.^^Jsr^wiffki'  mff^A^,  »»  mt^ 

"  tbi^  insmfci  ^  the  offenct  €f  u  fiayey  vr  m  cot^fi^ak^  ^  a  at^ 
**^tion,  or  by  t^e ^ackn^vfieitgmep*  ^  ti^.^e^^tr^  .or  (b  ftoct)  a^ 

tw«f>tifith'i9^if:bjC  ^«r»i  or  .CDn^cte  j6iic    Befidcc^  ^facfiaeis  »* 

ofit  lA^btpnivisclabioas.ta  the  cCcnder  liiiilfclf;.:«ludl,  bowmri 

ia  &&t.taibeb^rabended'ii)aEi-aay  thing  flnrt.of  .abftreaticdi«f.tfatt 

wtwAe*  afithotiiev  domparatlrefy,  but  a  6iuil  iutftiv'i'Oti^cbBFaAMe 

wtt likdf -to- ^roVracftiaitAllf  i^unoua  tohkB;-^(TlittiiiiQAiiMBnii»  in 

tibis  futicKJai't  tp  a^CWeMHth^ '  ie  upoa  the  autibodtf  df  tbeKonjliii.) 

Wh«^»bMii  i|lMKloiuAiap|^tc»-ij^ljP  to  the  6n6  llDr'afieaees  lli«t  c^ 

■oleftUbe     i^;-T^  where /j^' is  eoikoemcd,  dibjfiiAtr  lnttft'pa7'ttK^-^e;''IU]t•> 

^r^fM-''  wi<^aBil^g'k-  ^-aoft  of' a  twenEieth.  of  the  tdtfiett  ^ne^j^OJdS 

''•^>  where/ ^r inftaat:^  a'per&n  kills aflsre,  whoie-^aiucr^'ii-lilifs'tfiiift 

a  twentieth  of  the  eomfkte  Hue ;  in  wfaich  cafe  the  anirderer*6  J^as 

are iiableforth&valoe,'thit'fcMUig this  finefor'tiAiv*.  ■   ^ i:  ■:  -I 


.wImitUb 


■  If,  by  any  offeiice  ijot  affcdting  life,  afiucbc  idcurred  fliortc^a 
ibctfiwir.  twentieth,  it  is  due  from  the  property  of*  die  offender,  upon  V^voud- 
able  conftru£tion.,.  Analogy  would  fuggefl  that  it  is  tj^c;  fapic  ^ing» 
in  this  particutar,'  Whether  the  fine  be  more  or  Itfsi  in  other  ivordsf  iif 
'  it  be  /r^  than  the  twentieth,  Aill  it  falls  upon  the  Aktlas  in  the  iame 
manner  as  if  it  were  more ;  (and  fuch  is  the  opinion  of  Sbafe'i ;)  or  elfe 
nothing  whatever  falls  upon  them,  whether  it  be  more  or  Ufi,  '  'The 
Ktfibn,  however,  for  a  more  fevourable  conftrtiftidn  Is,  "that *the  pro- 
phet decreed  that  the  fine  for  an  embryo  in  t^e  womb  flioiilcl  bc,fasud 
by  the"  Aiilas ;  and  the  fine  for  an  emlryo.i&  a  twcntieth-of  ikts'^oib  for 
a  mifni  (as  was  formerly  mentioned.)-i-Any  thing,  tfaertAwSj'^tt 

..    .  .        .  .  .,■....:■.     ^■\v.  ■■■^i 


vGoogle 


.gl, 


BjkwU,  ef  fin  e  s.  /  «»* 

pmpcrt^,  as'-faomg;  aiL.eqah«faU!.ai^uilgnieat«..iMndBicd  :obdi2ada[gr.tiy. 
«a  arhiCratkm»-T-4a  the  l«ne  inanii£r  as  fl  coiopeiriatuin  fiir-pc^pcrt^.dt 
na^xed  obligator)!  by.apprai&meat ;  and  accQi<diagl/',:.k  it'diio'fccai 
thefvoperty.of.^o&Bder.  .     '■■•:,  ,•    '* 

AkilM  kit  ink  liable  fcr  any  thing  lrieun«<l'%><t^  aBSioji  df  a  cfa  !• 
ftive,  orinconfeqtKnceofaconipDfitida,  orb^(tieaeltnowlMgiM(t(  ^S^imtcim 
«f  tbeogeddcii;  becaufo  of  the  traditiao  of /i«>&^^iinie'qijit«t't  i>iU<ti>iM 
aitdaMb*  bafeattfea  Hare  does  'aot-ootntt-'Withiiit'tlKi  description  oTr* 
ocadjiiMirr  iKwdoes  be  leoeira  ou/fnxB'  iis^  ad<;tJ^and  adiatnvledg' 
BKnt  or  csmpofitioa  cannot  be  admittad  in  proof  agtinfl  the  i^iiii^; 
the  adtaowJMger,  or  compounder  oot  being  pofisScd  «f  any  Mjthbiiiy 
fvttlheHh    Miui  thsKiiic„mi  oot  iMef»tm^ti^mgiatmrtei 
by  the  aijlMi»lwJ<i|}ge»4-r-»»l«ft,  haw»iie»,  tlmji  viifify  hi  .atlmoiW 
Mgtneftt;;   io.whicb  cafe. -tbcy are  liaUe  ^r  ^ £<>ei  ^M  they-bM  .  h  n  ,w.  j 
jt^mjtjtjiF  |iJ«nflf<bc  >r«i)gnrs  off  Uk  ei^aa*;  iMi.Mi  xitoiflicta »  '  :^,l'^'J^^ 
j|Cpof;Maiflft.t))(aB,  ..  ,      •  .  ;  ,  ,i 'i,.-  ^  .'..■.■  ,;w 

If  a  perfon  make  an  a<!kiKml«dgai«t'af-hoi>iicids'^ialbiira» 
ture,  and  the  avengers  of  the  offence  negle£t  applying  to  the  KdiUe 
until  ■t'K^  two  years,  the  £iMrmqAtheo  awwdrthe  6neto  b^paid    /", 
in  three  years  from,  tile  date  of  his  decree ;  for  m  a  delay  of 'payment       .•■'\:<ijl 
ipr  tl)reey«arsfroa)  thedateoftbe.dccfet  isailtsiittedin.a  c*leofhsr     "•"■"'" 
mipi^  cftai^jhed  upon  proof,,  it  is  ccm&qiieuly  aUomed  in  a  caft  of  '  , 

.  -|I»  the  mnnJeier  and  the  mnger  of  o^nee- coincide,  and  agree 
that"  {aA  sl  KdaKt  c£<fucli  a.  place,  bas  decreed',  npon  the  teftim?- 
,"  hy  of  witnefles,  a  fine  againll  the  Mi/as  of  him  [the  flaycn]  ^efi- 
?:  Sing-«».*5!95fii".-r«i4  t^.Mhi  deny  .(his,  they  are  not  li4tt  fct       '  >   : 
^)h'''^'.J^*^:"S^-K*'T'**iing.ttB^ciihe»'»al6i»i684^i»»p.orf     i.,'       ... 
j^tpinftihon.  .JKeither,  i«  liie  jnbidenr  bimftllf  liable  for  any  thing';  ,rji' 

....  5  for 


d  by  Google 


4<i»  L«rV;YiIN«  .SloBia'. 

(mk  appc^n  tlwttba  Sf»  vfs  iiereei  agunfttli[»^itjto'fi>lpl^0Bith< 

gers  of  blood,  which  confirmation  is  a,pnip(^i^fnA"lh#li4AriWfKlbat 

not.againft  the  murderer,  himfelf.    Nothing,  therefore,  faJis  upon 

^>,.  .,  ,  Ji,im;rTTU<Jefs,,hoji'ever,  he  he  enrolled  aiidbaxfpj)ria{>D<>i^«^fi{;him 

<\-V x'l  !fV>if^,{!i^,P,  regiilcrwith  the  Jiilas;  in. which. c»i'6.1w.jsj(«i,||fyj)if 

.,'.■,,  i';..s  .„  ,pfsjjerti}^ai;e, (if'thp  fiijw  ■  hefiaufa  with.rn4Ka,  t9  ;4«,.#ivfi  °f<-W\li«  tet 

. .  ..■.;u..,i-  j'i^|^,asiti  (»)ft<ly,9il^  hiittfelt  .oi«ftbe, ad!oi«e(l.i9,jroftf'i,^9»iBl(J 
jiitp..;  t«uij  wit|),te^ea;to,Jheijh^es,of  th<;4*'ta.,l«e,lMi%,nyi4s(ji« 

..#*..''^P'^*^?P''f  ?4«)fB=^...  -.   :  ■■'•■  ■  :■■:  ;.::a.,.,L  irarll  )i  jluiO 

.;n  .i-^i   .    .1      ■"    ;":!(",:  ::.";d   .:;.''.  V'-r  ;t;^    • 't*-::-Ji,(i:  3(ij  ni'-il  *-J 

InVrfc'rrf'i'  '  •  ■.*  ':FS<(«B-'«fti».t»liy.l'i.l!»(l»l^r  (tefee,.  <IWwly,rt)«!,wauo.of 

ik»,"i>»-  t))fs,|]|ivy,.».ti.49.(mv.t)tei<f$«i«f'Of!th<))Uy<rt.iiE«ibfs'i«i»aieaa£d» 

i^fa^tt,  a.»<iii)fi()i^TB(bn/oft^><''0!l  .»'h«»cs;4»»  jJ»in9«ij*ufi^.  On 
j);]W  ie !  f  erpq<iGM4  iix :  the>i]a»6'!9.  rtlw.  to  -»Jutc««>  jipitniiit^  .uTIb 

^ipfHUpioipaiWlWprOSiKtiJluv..  ,.'  m  ;.,!!--,  il:;  ;i;l  t.iirjdliL  ysflj  ij. 
-OJ.  1.  V.  ,■.■.:    ^.'.'3::!.;iJ  r-aij-'i!  nil  .It---    ,)'..!;  ;'-.^^'uA■J,'^J  ':o  3j:liilji  i  jq  nl 

nSt?"    1.  "jJra-fi«omaK<lotapii<iatitaftB(3irap«.!hj>]iwr-yi3<W»*^<Alb^ 

ewi  for  uy    lb«  Unnement  &r  fiicfa  dfitnoe'dixs^noC  f^li.njxml  thciiMJi)^;  Yoi<ii) 

^%'u"'r-  4^d>Fdii>g'tp.:irir doBois)  xbt  nieaiti<!re:Df4ll!i4aiia«t.f)Mi«d^ij)Wl 

5|J«^|_^^    perty*  )t.is'th«i«^<*eTitieaf«Dai«iieipiDpa«y  of  ithe<>fli>nd«r;',:<»>iiB«l 

ofalUK.       atfbAinginjiatJiets^  lagcccabljl  to  the  argulneatsilrcg^AI&nbittpell 

lltat^head.   .Aocdrding  toanopihion6fi;i,yW,  am  tfae^coHtrary,;  k^ 

iat  (n>initliei>MiVi»,  iH.the  {une  inMncrts  tvhsrea<fimiliri(iKiiSil%' 

comsoinedaqKiaa  fi^taaa,   ^Tbe-iihynei!  apimoati»/at>pccnJtdi>'.>'').>inov 

;•.«;  tj-.;;;.-.-.  .:    ■    ...■,,      ^  :;      »';    ,  .■;    ■■■';l?.-'      \.  I  i  ^'v><i:.:i  "it'l; 

Utktnbe     JJiOlfiC  doaors  teith  thit,  ij  a  cife  ^herethsftiyefiifdiliWitifSf 
SL'u'Jiid'"  ^</«r.ittiefineisdl«fi-om.khcpnbHcti!«ifory,  thf  whole  Afe^/wm 


^^tk«      community  beiug.htlditgibd  the  udccs^'a'perfoa  lb  fituated.    As, 

moreover, 

db,  Google 


Blocia.  V  fines;'  ^ 

inhe»i«4ilci,  ttf  the  public  treifury,  it  «:«#*«  «hat  any  Amg-itiSahtii!d 
bfiitativ&bcpeiSthcrtfrom.         ..;;-::  .    <•     :j    i^j 

'•■'■'Ty*i!HlM'laf'a  Woman  divoreol  by  JEfejij  [afKveraUonJ  Kas,"ftr  CifeofSne 
JiUiS/TiA.hfe  maternal  kindred,  his  deftent  bdtig  eBablilhidfroA  '."Sto^„ 
KiS  mitHer-i'  nrt-ftom  his  father*. '  If,-  however;  His'  maferflal'iiUjSi  "."'"•!'"- 
H»WS*gifiaia"fhe  fine,  his  father  flimild  aRei'viiiitds'  daiiit  Or  afcknavir-  ejiyii- 
IteS^hihf,  IiisriiSternaly«/7«are-entiBed  to-tikcjvfi'diii  His  paterAal  '""''"'■ 
iWAfefj-irttllree  years  fioai  the  tiine  of  the  iSJiinr  faffing  a 'decrie  tif 
WiaB^tfehient'ia'tAeirfiiTOuf,  whatever'threymayhave  fapiid;  1*- 
caufc  it  then  appears  tliat  the  fine  was  due  irorii'  thb'patertiat'  'AkVas, 
not  from  the  maternal ;  for  the  father,  by  claiming  him,  falfifies  him- 
Islfv  '^Q'^tthet'vt^ords,  acknowledges  that  he  bad'afieVefatedfallely;)  \\  _  -J  '\ 
wbdmce ii  is  evident  that  the  child's  defeelM  Abod  eflahUthed  infihe'A^   •'  >  .     ' 
thef 'from'theb*giniiiDg,'hi9  aflbveratiori'  being  rendcteS  riuU  ByihiS  .,,v.  !<■  I'.- 
ftibfcqoifflt.fUSIkatibn'j-^aHdulKm-its'tlJis'a^peafhig  th«r-t1itfrti««i     .,'!'.?,,.'' 
od  ^jiutawa'paid  wbat  Was  in  faft  da«^froin  tto^wittnl,  the'?c»- 
mlft'arc  noidaquently  Mtitled  Co  reimbunTe  tfaentfeinis  fretti  this  luteH, 
as  they  difburfed  the  fine, — not  in  a  grat>iilautsi:ifiatti;\Mffef/mii 
in  purfuance  of  the  Ai&s«f*s  decree. — Inthelame  manner  alfo,  ifajtfff- 
^^\  ^  .k«ving:prDtKrty  juScieiit  ito-idifchkrgcuhia  ran£itn,  dnd  a    "■  <;  ' ';; ;' 
J90v  a:&««6ai»«-:(^r^'°g  bom  of :  his  wife  ifrhn  vais  &oe^).and«U4     .-  /,-'--.■ 
io^^egleiftdi/charging  the  ranieca  until  at  length  beiJui^ieps'Coi^itt  a    ^  .'."''"  i.-. 
ptldlHl  .'by  miiadventurs,  and  hii.maternal  ikindred  pay^the  fine,^  tm)      ,' . .'  ^  '^  '\ 
be.jthf»t:dilbh^cgl^:tbe  ranfom,  they(tiie  mteroallnidredlitreJM  -  'i 

^^  c^.  entitled  to  recover  from  the  fiithec's  tribe  nhat^er  Haef  eaalf 
ti^YS.^patdj-nbecavfe;  -upon  theibadifcharging^&ranlbm,  -hwlieb 
comes  coonefted/with  his  fiitherV  fiimily  from  the  laft'^aftant  cf:  juft 
[the  fiither*s]  life,  wherefore  it  appears  that  the  maternal  kindred  have 
pai4,wlwi;  ,wjis  jfi  faS  due  from  the  paternal,— ;iat  in  n„%r^ffiioui     .,-  „,..  , 

,-.  .,;:y\^ -iv'.t.'.  v., .-  -.-.■■^     ■'■■•-'■■:-;:■•>■'-*.  "LV^;-..^ 
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jaaaaner»  but  per  f&rfc^  in  puffvcncs  of  a  judicial  decf^.  Id  tbo  fione 
maaaer^  .alfp,  if  a  ma^  ii^^g^ts  a  boy  to  flay  any  perim,  and  be  fli^ 
the  pcrfon  accordingly,  and  his  Akilas  pay  the  &iw,  they  .we  after- 
wards entitled  to  recover  the  fame  from  the  Akilas  of  the  tnftigator, 
upon  the  indigatioa  being  eAabHfhed  by  proof;  or,  ^f  the  inftigatiaa  be 
eftabliihed^  not  by  pnxf.,  but  by  the  acknowledgment  of  the  inftiga- 
tor,  they  rccovw  jc  from  his  property.  It  is  to  be  obferved,  however^ 
Uiat  the  boy's  Akilas^  ia  this  iuftance,  take  their  retmbur&avnt 
(From  the  inftigator,  or  his  Akilas^  in  three  years  from  the  time  erf"  th* 
Kdsee^s  palHug  a  decree  in  their  favour,  this  indulgence  in  poiat  ^ 
time  being  allowed,  ia  the  payment  of  fines,  in  order  .that  diftreis  may 
be  avoided. 


Fourprimary 
exunplei, 
which  give 
nilei  for  de- 
termining 
cOBcemiiir 
the  inpou- 
tienornne 
vaimJiiUt. 


.  Thb  comfnlerof  theH»2|^ii  remarks  that  here  follow  a  great  variety 
of  cafes  and  examfdes,  ftated  by  Mo&ammed,  the  primary  of  whic^  ore 
four.— I.  Where  the  ftate  of  the  flayer  is  changed^  and  hb  ff'tiia  tiW* 
ferred  to  others  by  (bme  fupervenient  dccurreoce,  (fubh  as  muni- 
miflion;)  in  whicK  (iafe  his  oStnce  is  not  traosfbrred  from  his-ibnacr 
AiJiaSr  whether  the  Kdsue  ifliie  a  decree,  or  not^-^Ftn-  inAaace  :— 
the  male  flow:  of  ibmc  perfoa  marries  the  female  (Uve  oT  fome  other 
peribn  j  and  her  moAer  ctnaacipates  ber ;  and  within  £«  months  thore- 
tflerihe  brings  fofitb  a  child  ;  and  this  child  committing  manflaugtMer, 
the  fine  falls  upon  the  AHUasoitht  motherf-^atid  the  -mdi^ flare's  maAer 
afterWQ/ds  emaacipatefe  him,  in  confe^vence  of  which  the  ff^/la  of  the 
child  appertains  to  him:-^n  which  c^the  fine  incurred  by  tb«  child's 
'^ofience  ilill  nsfts  upon  the  mother's  AkiiMSf  and  ^oes  not  dert^ffe  upm 
dw  father's  Akifas,  whether  the  Xosw  have  ifliied  his  decree  oS  £« 
for  the  ofieocc  or  not. — IL  Where  fame  unlodced  for  cucumlknce 
occurs  (fuch^  a  claim  laid  to  a  child  bora  of  8  woman  divorced  by 
LdoK ;)  in  which  cafe  the  matter  is.  transferred  firom  the  Akiias  on 
the  one  fiije  to  the  AkUas  on  the  other ; — as  has  been  eKplained  m  the 
example  before  ftated.  '  (The  cafe  of  the  Mokitib,  there  mentioned, 
alio  proceeds  on  this  ground ;  becauie  upoithe  payment  of  the  ranfbm 

he 


,y  Google 


Book  LI.  LEVYING,    &c.  465 

he  appears  to  have  been  free  from  the  inilant  (rf*  hU  demife ;  and 
hence  it  does  not  reft  upon  the^^rm^r  ground ;  for  here  the  caule  is 
altogether  unexpe&ed^  and  is  therefore  not  merely  zfupervenUnt  occur- 
rence.')— III.  Where  the  ftate  of  the  offender  is  not  altered,  but  his 
Akilas  changed,  in  this  way,  that  his  regiftry  was  at  Koafa^  and  was, 
afi«r  his  of^nce,  transferred  to  Bafia ;— 4n  which  c^  regard  muftbe 
paid  to  the  decree  of  the  K^e  \  in  other  words,  if  be  hare  decreed 
the  fine  againft  the  fcvmcr  Akilas^  and  the  Akilas  be  then  changed; 
the  matter  does  not  devolve  upon  the  latter ^<^'i£ii ;.  but  if  the  Akiioi 
be  changed  previous  to  the  KAsee*%  decree  of  fine  agatnft  the  firft  AAHas^ 
he  muft  in  that  cafe  decree  it  againft  the  latter  AJkHm.—W.  Whore 
the  Akilas  ftill  continue  the  fame,  but  obtain  an  increafe, .  (by  there 
having  been  among  them  an  ittfant^  who  in  the  interim  attains  to  ma- 
j(Hity,  w  by  (bme  of  tbein  dying,  and  others  of  the  neareft  l^be  being 
conjoined  in  the  fine ;) — in  which  cafe  the  additional  Akilas  are  affg- 
ciated  with  the  original  Akilas  in  the  payment  of  the  fine,  whether  the 
Kdxst  have  decreed  a  fine  againft  the  Akilas^  or  not, — excepting  only 
with  refpe£t  to  inch  part  as  may  already  have  been  paid  by  the  former 
^ttSiM.— Whoever  pays  due  attention  to  thefe  four  primary  examples,  ^ ,  " 
as  grounds  of  proceediiig  in  tb'S  particulu^  will  be  enabled  to  form  a 
judgmeoti  and  determine  upon  almoft  zvcry  cafe  which  can  occur. 
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Of    WASATA,      or    WILLS. 


Definition  of  T'^'-^^A  TA  IS   the  plural  of  Wafeeat.—W(^eeat  means  an  cn- 
'w^'trilli  dowment  with  the  property  of  any  thing  after  death, — as  if 

one  perfbn  fhould  fay  to  another,  *'  give  this  article  of  mine,  after 
**  xxiy  death,  to  a  particular  perfon." — The  thing  fo  given  is  termed 
the  Moofee  bi  bee,  or  legacy ;— the  perfon  who  wills  that  it  be  given 
is  denominated  the  Mawfee,  or  tetlator ;  the  perfon  in  whofe  ^vour 
the  will  is  made  is  called  the  Moofee  li  hoo,  or  legatee ; — and  the  per- 
fon appointed  to  carry  the  will  into  execution  is  called  the  fVafee^  « 
executor. 

6  Chap. 
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Chap.     I.      Of  Wills  that  are  legal,  and  WiHa  that  are  laudable ; 
'  '■■  and  oftheRetraaation  of  Wills. 

Chap.    n.      Of  the  Bcqueft  of  a  Third  of  the  Eftate. 

Chap.  lU.  Of  Emancipation  upon  a  Deathbed;  and  of  WiMs  re- 
lative to  Emancipation. 

Chap.  IV.  Of  Wills  in  favoui  of  Kinfmen,  and  other  Con- 
nedlions. 

Chap.    V.      Of  Ufufrufluary  Wills. 

Chap.   VI.     Of  Wills  made  by  Ziwww. 

Chap.  VII.     Of  Eiecutors,  and  their  Powers. 

Chap.  VIII.    Of  Evidence  with  refpea  to  Wills. 


CHAP.    I. 

Of  Wills  that  are  legal,  and  Wills  that  are  laudable; 
and  of  the  Retraiaation  of  Wills. 


AV ILLS  are  lawful,  on  a  favourable  conftruilion.  Analogy  would  wi]]<  i 
fuggcft  that  they  are  unlawful  j  becaufe  a  bequefi  fignifies  an  endow-  ^^' ' 
inent  with  a  thing  in  a  way  which  occaHons  fuch  endowment  to  be 
referred  to  a  time  when  the  property  ha(  become  void  in  the  proprietor, 
[the  tellator ;] — and  as  an  endowment  with  referenaa  to  a  future 
period,  (as  if  a-  peribn  were  to  fay  to  another,  *•  1  conllitute  you  pro- " 
O  o  o  3  "  prictor 
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"  Jjrietor  of  this  article  o«  the  fnerrow,**")  is  unlawful,  fuppofing, 
even,  that  the  donor's  property  in  die  article  ftiU  continues  to  eiift  at 
that  time,  it  follows  that  the  fulpenfion  of  die  deal  to  a  period  when 
the  property  is  null  and  void,  (as  at  the  deceafeof  the  party,)  is  un- 
lawful, a  fortiori.  The  reafons,  liowever,  ka  a  more  fovouraMc 
conftruftion,  in  this  particular,  are  twofold.— First,  there  is  an  in- 
difpenfible  neceflity  that  men  Ihould  have  the  power  of  making  be- 
qucAa ;  for  man,  from  the  deluflon  of  his  hopes,  is  improvident, 
and  deficient  in  pra^ice  %  but  when  licknefs  invades  him  he  becomes 
alarmed,  and  afraid  of  death.  At  that  period,  therefore,  he  flands 
in  need  of  compenfating  for  his  deflciencies  by  means  of  bis  property ; 
—and  this  in  fuch  a  manner,  that  if  he  fliould  die  of  that  iUnefs,  his 
objects  (namely,  compen&tion  for  his  deficiencies,  and^nerit  in  a  fu- 
ture ftatc)  may  be  obtwied, — or^  on  the  other  hand,  if  he  fliould  re- 
cover, that  he  may  apply  the  faid  property  to  his  wants  ; — and  as  thefe 
objeds  are  attainable  by  pving  a  legal  vaUdity  to  wills,  they  are  there- 
fore  ordained  to  be  lawful*. — Secondly,  wills  are  declared  to  be 
lawful  in  the  Koran  and  the  traditions  ;  and  all  our  dodors,  more- 
over, have  concurml  in  this  opimoiu 

to  (b  extent         I?  a  perion  make  a  will  in  favour  of  a  ftranger,  to  the  amount  d 
tSTtSiS  '  ^^^^  °^  ^'*  property,  it  is  valid,  although  the  heirs  of  the  teftator 
pnpcnyi       fliould  not  be  confenting  thereto ;  for  it  is  To  recorded  in  the  tra- 
ditions. 

batiottoujr        A  BEQUEST  to  any  amount  exceeding  the  third  of  the  teftator's 

*  In  this  place  are  ftated  ui  atjtBtOH  and  rtpfy^  whidi  the  traoflator  has  <nnitted  in  die 
text,  in  order  to  avoid  an  interruption  of  the  fuli^ed.—^^ 

"  Objsction. — If  the  right  of  pn^rty  in  the  proprietor  become  extinft  at  htf  deeofc* 
**  how  can  his  a£k  of  endowment  be  then  valid  i 

"  Reply. — Hii  right  of  propertj  it  accounted  to  endure  at  that  time  from  neoeffit^— ■ 
*'  in  the  fame  manner  ai  holds  with  rcfpe£t  to  executing  the  fimetal  ritei,  ordifcharging 
"thcdebti  of  dw  dead," 

property 
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properQris  not  valid.  In  jH-oof  of  this  the  following  tradition  is  furthera- 
quoted,  as  delivered  by  AbteVtkifs.  "  In  the  year  of  the  conqueft  '*'"* 
"  qi  Mecca^  being  taken  fo  extremely  ill  that  my  life  was  defpaired 
*'  of,  die  prophet  of  Gob  came  to  pay  me  a  vifit  of  confolatioD.  1 
**  told  him,  that,  by  the  blefliiig  of  God,  having  a  great  eftate,  but 
'*  no  heirs,  except  one  daughter,  I  wifhed  to  know  *  if  Imgbt  difpofi 
•*  of  it  ALL  by  WILL.'  He  replied,  *  No  .''  uid  when  I  feverally  in- 
.•*  tcrrogated  him  *  ^  I  might  leave  two  thirds,  or  one  half  ;' 
**  he  alio  replied  in  the  negative ; —but  when  I  aiked  jf  /  mght  leaw 
**  A  THIRD,  he  anfwered,  5>j,  you  may  leave  A  third  of  your  prO' 
* '  perty  by  will :  but  a  third  part^  to  be  difpofed  of  by  willy  is  a  great 
*'  portion  j  and  it  is  better  you  Jhould  leave  your  heirs  rich,  than  in  a 
**  Jlate  ^poverty,  which  might  oblige  them  to  beg  of  others^'' — Befides, 
the  right  of  the  teftator's  heirs  is  conne£ted  with  his  property ;  for 
when  he  is  in  his  laft  illnefs  he  has  no  further  ufe  for  it ;  and  as  this  is 
the  caufe  of  the  title  to  it  becoming  null  and  void  in  him,  and  vefting 
in  the  heirs,  their  right  therefore,  at  that  period,  becomes  conneded 
with  it  accordingly.  This  right,  however,  is  not  recognized  by  the 
LAW,  with  refpeft  to  a  ftranger,  to  the  extent  of  one  third  of  the 
eftate,  in  order  that  the  teftator  may  be  enabled,  by  bequeathing  a 
third  of  his  property  out  of  his  family,  to  atone  for  his.  paft  deficiencies, 
as  before  mentioned.  With  refpeifl  to  the  heirs  tbemfehes^  on  the 
contrary,  this  connexion  of  right  is  recognized  to  the  extent  of  the 
whole  <ii  the  teftator's  property ;-  (whence  it  is  that  if  a  perfon  Jhould 
difpofe  of  a  third  of  his  property  to  a  part  of  the  heirs,  it  would  not  be 
valid ;)  for  if  no  regard  were  paid  to  the  connexion  of  their  right  with 
the  whole  of  the  property,  with  refpeft  to  themfelves,  fo  as  to  legalize 
the  bequeathing  a  third  of  it  to  a  part  of  them,  in  that  cafe  theobje'tft 
of  a  will  (namely,  a  compcnfation  for  deficiencies)  might  not  be  at- 
tended to,  as  it  is  pollible  that  the  teftator,  inftead  of  including  the 
whole  of  the  heirs,  might  leave  the  third  only  to  a  feleft  part  of  them ; 
and  this  would  be  an  injury  to  the  others,  and  would  confequently 
induce  %  breach  ef  the  ties  of  kindred,  which  is  unlawful.     It  is  to  be 

obferved. 
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uniefi  by  the  obfervcd,  howevcf,  that  although  a  will,  beque^hmg  more  than  a 
he^"'  '  ^hird  of  the  teftator's  property,  be  not  lawful,  yet  if  the  heirs,  being 
'  arrived"  at  the  age  of  maturity,  ftould  ^ve  their -confent  to  it,  after 
the  death  of  the  teftator,'  it  then  becomes  yalid ;  for  the  objeftion  to 
its  Validity  is  founded  merely  on  a  regard  to  their  right,  and  therefore 
does  -not  operate  any  longer,  after  they  themfelves  agree  to  forego 
fuch  right.  ■  Their  confent,  indeed,  during  the  lifetime  of  the  teftator, 
is  not  regarded;  for. as  this  is  an  aflent  previous  to  the  eftablifhment 
of  their  right,  they  are  therefore  at  liberty  to  annul  it  upon  the  death 
of  the  teftator.  It  is  otberwjfe  where  the  confent  is  given  t^Ur  that 
ev&nt ;  for  as  this-is  an  aflent  fubfequent  to  the  eftablifhment  of  their 
right,  they  are  not  afterwards  at  liberty  to, annul  it. 

A  betjueft  to  Where  a  perfoii  makes  a  will  in  favour  of  part  of  his  heirs,  the 
valid  uniefs  fame  rulc  holds  as  in  the  cafe  of  bequeathing  more  than  a  third  to  a 
^ew'hS''''  ftranger;— in  other  words,  the  deed  is  not  valid,  unlefs  the  other 
heiti.  heirs  give  their  confent  to  the  difpofition  after  the  death  of  the  tefta- 

tor ;  and  their  confent  previous  to  his  death  will  have  no  cffeCt.  It  is 
to  be  obferved  that,  in  every  inftancc  where  a  will  is  rendered  valid 
by  the  confent  of  the  heirs,  the  legatee  derives  his  property  from  the 
teftator,  not  from  the  he'tn.  This  is  the  opinion  of  our  doftors.  Sba- 
fe'i  maintains  that  he  derives  his  property  from  the  heirs.  The  ofn- 
hion  of  our  doftors  is  approved  ;  for  the  will  of  the  teftator  is  the  oc* 
cafion  of  the  property,  the  confent  of  the  heirs  being  only  the  removal 
of  a  bar;  and  as  the  law  has  regard  to  the  caufe,  not  to  the  removal 
of  a  bar,  the  property  is  therefore  derived  from  the  teftator,  not  from 
the  heirs ;—( whence  it  is  that  feizin  is  not  requifitc*;  for  if  the  pro- 
perty were  derived- from  the  heirs,  feizin  would  be  requifite  ;  bccaufc 
the  transfer  of  property  from  a  living  proprietor,  without  receiving 
any  thing  in  return,  is  in  eiFea  a  gift,  to  the  eftablifhmcHt  of  which 

•  Meaning,  "  the  trflator's  taking  pofleffion  of  the  btqiicft  is  not  lequifite  n  (he  efta- 
t  blUbmentofhisrightinit." 

•       ■     •  the 
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the  feizin  of  the  don.cc  is  a  neceflary  condition ;) — in  the  fame  manner 
as  where  a  pawner  fells  the  pawn,  in  which  cafe  the  ratification  of 
the  deed  of  fale  refts  entirely  on  the  pawnee,  and  if  he  give  his  con- 
fent,  the  fale  is  valid,  and  the  purchafcr  derives  his  property  in. the  - 
articled  ibid  from  the  pawner,  not  from  the  pmmee. 

If  a  perlbn  make  a  bequeft  in  favour  of  another  from  whom  he  has  a  bequeit  to 

received  a  mortal  wound,  it  is  not  valid ;  whether  the  murderer  be  'Kra^the'"" 

one  of  his  heirs,  or  a  ftrangcr,  or  whether  he  may  have  wounded  J.^crivea'^a 

him  wilfully  or  by  mifadventure,  provided  he  be  the  a£lual  perpe-  mmtai  wound 

^     /      ,      ,      .  -     .     .  ,    .     .        ,  ..  .  f  iinoi  valid} 

trator  of  the  deed ;  becaufe   it  is   recorded    m  the  traditions,  that 

**  there  is  no  kgaey  Jhr  a  fmtrdertr  ;'*  and  ^Ifo,  becaufe,  as  the  per- 
fon  who  gave  the  wound  has  haftened  the  death  of  the  teftator,  he 
is,  by  way  of  puniffiment,  excluded  from  the  benefit  of  the  will,  in 
the  fame  manner  as  a  perfon  under  fimilar  circumflances  is  excluded 
from  inheritance.— So  likewife,  where  a  man,  having  made  a  bequeft  andifalega- 
in  favour  of  a  particular  perfon,  is  afterwards  killed  by  that  perfon,  teftator,  the 
fuch  bequeft  is  invalid.— If,  however,  ih  thefe  cafes,  the  heirs  ftiould  S'^t',''(,S']| 
give  their  confent,  the  bequeft  then  becomes  valid,  according  to  Ha~ 
neefa  and  Mohammeet.—AbM~Yoofafxs  of  a  c«itnry  opinion ;  becaule 
the  offence  of  the  murderer,  which  is  the  caufe  of  the  invalidity  of 
the  will,  ftill  exifls.— The  arguments  of  Hantefa  and  Mofjdmmid 
upon  this  point  are  twofold. — First,  the  defeft  in  the  validity  of  the 
will,  w'tth  rtjpeSl  to  the  murderer,  is  on  account  of  the  right  of  th» 
heirs  ;  becaufe  the  advantage  of  fuch  defed:  refults  to  them,  as  in  the 
cafe  of  exclufion  from  inheritance. — Secondly,  the  AeSc&  in  the  va- 
lidity of  the  bequeft,  as  made  m  favour  of  the' murderer,  is  owing  to 
the  heirs  withholding  their  confent,  in  the  fame  manner  as  in  the  cafe 
of  a  will  in  favour  of  part  rf  the  heirs  ;  and  confequently^  as  the  con- 
fent of  the  remaining  heirs,  in  that  inftance,  eftablifhes  the  validity  of 
the  will,  it  follows  that  the  confent  of  the  heirs  af  large  niuft  have  the 
fame  effefl:  in  the  cafe  in  queftion. 
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t  ^'Vohhe  ^^  ^  "^^"  ^^^^  *  bequeft  in  favour  of  a  part  of  hJs  heirs,  it  is  not 
heiriii  not  valid;  becaufe  of  a  traditional  faying  of  the  prophet,  **  God  basal- 
'  '  ■  *'  lotted  to  every  heir  bis  particular  right  •"  andalfo,  becaufe  a  wiB  in 

favour  of  a  part  of  the  heirs  is  an  ir.jury  to  the  reft ;  and  therefore,  if 
it  were  deemed  legal,  would  induce  a  breach  of  the  ties  of  kindred.— 
Belides,  it  is  fald,  in  the  traditions,  **  a  bequeft  to  particular  beirs  is 
*'  un/'uft"— -It  is  to  be  obftrved  that  in  judging  whether  the  legat« 
be  an  heir,  or  otherwife,  regard  is  paid  to  the  time  of  the  teftator's 
death,  not  to  the  period  of  makin_g  the  will ;  becaufe  the  efficacy  of  the 
will  is  eftablifhed  after  the  death  of  the  tcftator. — (The  gift  of  a  dy- 
ing perfon*  '»  in  this  refpeft  of  the  fame  nature  with  a  legacy,  both 
being  the  fame  in  eSc€c,  and  is  therefore  executed  to  the  amount  of  a 
third  of  the  property.) — If,  on  the  contrary,  a  dying  perfon  make  an 
acinowlejgmertt  in  favour  of  a  part  of  his  heirs,  regard  is  paid  to  the 
.  time  offuch  acknowIedgmei^F;  becaufe  the  acknowledgment  of  a  dy- 
ing perfon  is  an  immediate  and  complete  a£t  of  his  own,  and  has  not 
any  reference  to  a  future  period  ;— and  fuch  being  the  cafe,  it  follows 
that  it  is  n6t  valid  in  favour  of  any  who  were  actually  heirs  at  the 
time  of  making  it, — and  that  it  />  valid  with  refpe£t  to  fach  as  were 
not  heirs  at  that  time;  although  they  (hould  become  fo  afterwards; 
—4$  where,  for  inftance,  a  perfon  makes  an  acknowledgment  in  b- 
Tour  of  his  child,  who  is  a  Have,  and  the  child  recovers  his  freedom 
.before  the  death  of  the  fiither  ;  in  which  cafe  the  acknowledgment  fo 
made  is  valid^  notwithftanding  the  child,  by  the  recovery  of  his  fre^ 
dom,  became  oat  of  his  Other's  heirs ; — for  as,  at  the  time  of  Ae 
ackntywledgment,  he  was  not  an  heir  f ,  any  acknowledgment  made 
~  in  his  favour  wis  virtually  made  in  ^vour  of  his  matter,  who  was  a 
ilranger ;— and  the  validity  of  the  acknowledgment  being  once  efta- 
blifiied,  it  does  not  afterwards  admit  of  being  annulled  from  the  ca- 

*  Arab,  Mtrttx.    Literally,  ^i,—bat  aimcp  (in  die  language  of  the  tAw)  nxaaii^ 

t  A  Have  caanotpc^bfi  toy  right  jctfinheritaocc.      . 

cumftance 
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cumftanco  of  the  child's  becoming  an  heir.— It  is  to  be  obferved, 
-however,  that  although  a  bequeft  in  favour  of  a  part  of  the  heirs  be 
not  valid,  yet  it  is  rendered  fo  by  their  confent,  as  was  already  men- 
tioned.— If,  moreover,  a  part  fliould  give  their  confent,  and  part 
withhold  it,  the  bequeft  then  becomes  valid  in  proportion  to  the 
amount  of  the  ihares  of  thofe  who  confent,  and  invalid  in  proportion 
to  the  amount  of  the  ihares  of  the  others. 

The  bequeft  of  a  Maffuhnan  in  favour  of  a  Zimmegy  or  of  a  Zimmee  Be^udb  «n 
in  favour  of  a  Af^ttJj'naff, '  is  valid ;  the  former,  becaufe  God  has  faid,  M-M/mnr 
in  the  Koran,,  **  Ye  are  not  prohibited,  o  believers,  from  «>aZ*«w**. 

**  ACTS  of  benevolence  TOWARDS  THOSE  WHO  SUBJECT  THEM- 
"    SELVES    TO  YOU,    AND    REFRAIN   FROM  BATTLES  AND  CONTEN- 

**  TION8;"— and  the  latter,  htcaviCe  Zimmegs,  in  virtue  of  their  compact 
with  the  MuffulmanSt  are  confidered  in  the  fame  light  with  them  in 
all  temporal  concerns ;  and  as,  on  this,  principle,  an  intercourfe  of 
good  offices  towards  each  other  is  held  lawful  during  life,  they  arc 
therefore  in  the  fame  manner  permitted  to  extend  beyond  the  grave.; — 
It  is  related  in  the  Jama  Sagbeer  that  a  will  in  favour  of  an  ^loftilc  in- 
fidel is  not  valid,  as  God  has  prohibited,  in  the  Koran,  the  exercife 
of  benevolence  towards  them. 

The  acceptance  or  rejeflion  of  a  bequeft  is  not  eftabliftied  until  The  «oce|>t- 
after  the  death  of  the  teftator;    for  as  the  bequeft  does  not  take  don  of  then 
effefl  before  that  event,  thofe  cannot  be  prcvioufly  regarded- — Heoce  w^^^^edon- 
the  acceptance  or  rejeftion  during  the  life  of  the  teftator  has  no  effe<S,  ^  «fter  the 
in  the  feme  manner  as  an  acceptance  declared  before  the  exiftence  of  uftttor. 
a  contrafl. — If,  therefore,  a  legatee  accept  a  bequeft  after  the  death  of 
the  teftator,  it  is  vahd,  notwithftandiug  he  may  have  rejected  it  during 
his  lifetime. 

It  is  preferable  and  moft  advifable  not  to  leave  legacies,  if  the  heirs  it ;,  itadaMe 
be  poor,  and  their  particular  portions  not  fuch  as  to  enrich  them ;  "J'^'^u^ 
Vol.  IV.  P  p  p  •  bccaufe        '"'    " 
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when  ths      bccaufc  this  tnanifeAs  benevolence  to  the  heirs,  who  have  »  fupfffior 

betnarepoor.  ^^^:^^  j^  -j  £j.qjjj  jj^^  relation  in  which  they  ftand,  God  havipg  dcdared, 

in  the  Koran,  '*  The  exertions  of  generosity  towards  r»- 

**    LATIONS  IS  MORE  LAUDABLE    THAN    TOWARDS    STRANGERS." — 

Belides,  in  this  an  obferyance  of  two  cUiips  is  maintaioed,  ntmcl/, 
that  of  poverty  and  confanguinity.  If,  on  the  contrary,  the  heirs  be 
rich,  or  the  particular  portipjis  affigered  to  them  be  fuch  as  to  enrich 
them,  it  is  moft  advifable  ta  teave  fomething  fliort  of  a  third  of  the 
eftate  in  legacies,  as  a  legacy  toa  ftranger  is  an  aft  of  charity,  where- 
as the  beftowal  of  the  whole  upon  the.  heirs  is  a  gift ;  and  the  formM 
is  more  laudable  than  the  latter,  being  calculated  to  gain  the  favour 
and  good  will  of  God.  Some  have  faid  that  in  fuch  cafe  the  propri- 
etor is  under  no  reftraint,  but  |s  perfe£lly  at  liberty  to  make  a  will  in 
fiivour  of  ftrangers,  or  to  fuffer  the  whole  to  pafs  to  the  heirs,  as  each 
has  its  particular  merit,  the  firft  being  an  a£b  of  generofity,  ,and  the 
fccond  an  obedience  to  the  dilates  of  natural  affedliop.        ..     _ 

The  legatee  The  property  of,a  legatee  in  a  legacy  is  eftablifiied  by  hi.».accspt- 

prietorofihc  ancBofit.  2r^ir  is  of  opinion  that  a  legacy  is  like  an  inheritanoei  be- 
hgacjr  by  tui  caule  the  legatee  acqXiire^  the  property  by  tranfltion  from,  arid  fucc^- 
•f  itj  fion  to,'  the  teftator,  in  the  fame  manner,  .as  an  heir  acquires  jt.by  fuc- 

cefficm  to  and  defceut  from  the  lafl:  pofleffor;  and  therefore  his  accept? 
ence  is  not  neceHary  towards  the  eflablifhment  of  the  property^  in  the 
fame  manner  as  holds  in  the  cafe  of  inheritance. — Our  doftors,  on  the 
contrary,  argue  that  a  legacy  cftabUfhes  the  property  lu  the  legatee  Je 
nevoy  and  docs  not  veft  by  fucceffion  and  defcciit  as  in  the  cafe  of  in- 
heritance ; — (whence  it  is  that  a  legatee  cannot  rejeft  the  legacy  o^  ac- 
count of  any  defeft  ;  in  other  words,  if  a  perfon,  having  pjirchafed  a 
/iavef  for  example,  Ihould  bequeath  him  to  another,  and  the  le^teie, 
after  the  death  of  the  teilator,  difcover  the  flave  to  have  fome  fault  or 
defeft,  it  would  not,  on  this  account,  be  in  his  power  tb  return  him 
to  the  feller,  as  an  heir,  in  a  fimilar  cafe,  would  be  entitled  tb  dd";— 
and  likewife,  that  nothuig  caii  be  returned  to  a  legatee  on  account  of 
8  adefeft; 
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a'  dcfcft';  in  othef  words,  if  a  perfon  (houU  bequeath  his  whole 
«ftate  by  will,  and  afterwards  fell  fomething  belonging  to  it,    and 
the  buyer  difcoVer  a  defeft  in  the  iame,  ftiU  he  would  not  have  the 
power  of  returning  it  to  the  legatee,   whereas  he  might  to  an  heir;) 
-*^andfuth  being  the  cafe,  it  refts,  therefore,  entirely  on  his  accept- 
aiice,'  as  noperfon  can  W  made  proprietor  of  any  thing  againft  his  will. 
Inheritance,  on  the  contrary^  is  a  fucceffion  ;  (whence  it  is  that  the 
rules  above  mentioned  have  effeft  in  it ;)  and  an  heir  is  therefore,  as.it 
v/tx&t  Jhrci&lj  put  in  pofieffion  of  his  inheritance,  by  the  efpecial  or- 
dinance of  the  LAW,  the  validity  of  it  not  being  ftifpcnded  on  his  ac- 
ceptance or  confent.     It  is  to  be  obferved  that  acceptance,  in  cafes  of  which  may 
bequeft,  is  of  two  kinds. — I.  Exprefs,  which  needs  not  to  be  ex-  f„fiotim- 
plained. — IT.  Implied,  which  is  where  the  legatee  dies  without  having  /'"'• 
either  declared  his  acceptance  or  refufal ;  for  this  alfo  is  an  acceptance 
in  effe£t ;  becaufe  the  bc^ueft  is  rendeced  complete  on  the  part  of  the 
teftator  by  his  death,  (in  other  words,  it  cannot  be  refcinded  after 
that  event ;)  and  as  it  was  fufpended  in  its  effect  purely  in  deference      , 
to  his  right  of  rejeftion,  it  of  c'ourre  falls  into  his  property  upon  his     ■ 
dfemife ;— iii  (he  lame  marihtfr  as  hold's  in  a  cafe  of  fale  with  a  referve 
of  bptioti  to  the  purcha(*er  j  rn  which  inftance,  if  the  purchafer  d|c  , 

withbiit  formally  fignifying  his  affent  to  the  fale,  it  is  then  regarded 
as  complete,  and  the  article  fold  is  confidered.as,partpf  his  cftate. 

If  a  pei-ipn  deeply  involved  in  debt  bequeath  any  legacies,  fuch  BequeHbytn 
bequeit  is  unlawful  and  of  no  cfFefl  ;  becaufe  debts  have  a  preference  ^°'i];"i§^'* 
"fo  bcquerts,  as  the  difcharge  of  debts  is  an  abfolute  duty,  whereas  be- 
<juefts  arc  gratuitous  and  voluntary;  and  that  which  is  mofl:  indifpen- 
fable  mxA  be  firft  confidered.  If,  however,  the  creditors  of  the  de- 
cealed  reUpquifh  their  claims,  the  bcquefl:  is  then  valid,  the  obftade 
to  it  being  removed,  and  the  legatee  being  fuppofed  to  iland  in  need 
of  his  legacy. 

P  p  p  2  Beotest 
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and  fo  like-  Beclvest  by  fln  infant  is  not  valid.   ShafH  maintains  that  it  is  Y^id; 

infant;  pTOvidcd  it  be  made  to  a  difcreet  and  advi^Ue  purpofc ;  becaufe  Omar 

confirmed  the  will  of  a  Yaffaiy  (that  is,  a  boy  who  has  nearly  reached 
tiic-age  of  maturity  ;)  and  alfo,  becaufe  in  the  execution  of  it  &'  degree 
of  advantage  refults  to  the  infant,  inafmuch  as  heacquires  thie:merit 
of  the  4eed/— whereas  in  the  annulment  of  it  he  is  deprived  of  all  ad- 
vantage. The  arguments  of  our  dolors*  in  fupport  of  their  opinion 
Upon  this  point,  are  twofold.— First,  a  will  is  a  voluntary ^£1,  con- 
cerning which  an  infant  has  not  a  capacity  of  formiog  a  proper  judg- 
ment. Sbconolyv  the  declaration  of  an  infint  is  not  of  a  binding 
nature ;  but  if  the  validity  of  a  bequefl  by  fuch  were  admitted^  that 
cfFeft  would  follow  of  courfe. — With  regard  to  the  tradition  of  Osmr, 
the  term  Taffai^  there  ufed,  mufl;  be  underftood  to  mean  apcr&n  JuH 
arrived,  at  the  age- of  maturity,  or,  **  the  will  of  the  T^a£*  rdates 
merely,  to. the  cclebcatiou  of'his  obfequies,  which  is  lawful  in  tbeopi? 
nion  of  our  doctors.  Befides,  the  annulment  of  the  williB  ^dvanti^ei^ 
ous  to  the  infant,  fince  in. allowing  bis  property  to  pafs  tothe-  htirs 
the  rights  of  natural  affeftion  arc  maintained,  as  before  mentioned, 
With^refpeft  l;q  the  aflertion  of  Shifeu  that  ,'*  in  the  cxecuti^  of 
**  t|ici  ivill  an  advantage  refults  to.the  infant,"  it  may  bp  rc;fj^  that 
the  point  to  ,be  atteuflqd  to,  ip,  ^afqs  of  advantage  or  lofs,  is,  ^the,  jm- 
mediatp  tendency  o^f  any  a£l  or  deed,  a»d  not  :what  may.e^vfptua% 
refult  from  it ;  in  other  words,  if  the  deed  itfelf,  in  its  immediate 
tendency,  produce  advantage,  the  execution  of  it  on  account  of  the 
infant  is  preferable;  ,buk  in  the  cafe  here  confidered  the  deed,  (tl^ptis, 

^^   ■  the  bequeft)  in  its  immediate  tendency,  leads  to  a  lofs  of  property,  al- 

though eventually  the  infant  have  an  advantage,  the  bcqt^eil  ^vi()g 
been  made  with  a  view  to  obtain  merit  in  the  eye  of  God^  and  fince 
the  bequefl  of  the  infant,  in  its  immediate  tendency,  occafions  a  Ififs^ 
it  is  not  valid'; — in  the  fame  manner  as  holds  in  cafe  of  a  divorce  ;  in 
other  words,  if  an  infant  divorce  his  wife,'  or'  his  guardian  do  fp  on 
his  behalf,  it  is  not  binding,  notwith  (landing  a  divorce  may  on  many 
occafions  be  attended  with  advaiitage,"^as  where  an  infant,  having  a 

wife 
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wifi>:VvhQ^p(>or»w!Jhe6todivorce  her,  and  marry  her  (tfter,  who  13  rich 
aodvltan^forac— In  fliort,  bequeft  by  an  infant  is  invalid,  accordiug, 
Q>.fhtrdo«ftof&;-'»id  iathe  fame  manner,  if  an  infant  Ihould  make  a 
will.  And  dieaftcr  he  had  attained  to  maturity,  the  will  is  not  valid,  ae 
having-boeo  made  at  a  time  when  he  was  unqualified  for  luch  an  a^ ;. 
aiibd  ia  l^ewiic*  if  an  in^t  ihould  fay,  '*  It  is  my  will,  wbeoerer 
**  I  reach  the  age  of  maturity,  that  a  third  of  my  eftate  be  coulidcred 
'*  as  a  legacy  in-^vour  of  a  particular  perfonj"  the  will  is  not  valid; 
h^caufc  an  infant,  beinguflqualified,  is  nut  compBtent  to  make  a  wilt  that 
fhall  be  deemed  valid  immediately,  or  that  can  be  rendered  fo  by  beitig 
fufpended'toa  future  period  ;  in'  the  fame  manner  as  he  is  incapabteof: 
divoccb  or  eoiaacipation.  It  is  otherwife  with  refpeA  toa  (lave  or'a 
MtJidiiki  foe  they  poflefs  a  complete  competency^  obArudled  merdiy 
by  tbe  tight  of  their  maimer ;  and  therelbrc  all  their  a€t3  (fu(^  as 
divom,  baqaeA,  or  lb  forth)  are  perfe^y  valid  if  re&rred  to  a  perioi 
wiien  thalt  bar  no  longer  exifts;  as  where  a  flave  (6)r  iilAance)  fayt' 
**^  Ideclaremy  wifeto  bcdivorced  wj6CTKwr-/«»^tf^"  i     '. 

■Bfi<i»EBT  by  a  Mokdt'ib  is  not  valid,  notwithftandihghe  leivc  ef^  taniackm. 
fe£ts  ^fttdeht  to  dilcharge  his  covenanted  ranfom ;  becauft^  the  pl-o- 
perty  of  a-  MoAuiib  is  not  a  fit  fubjeft  erf"  ^tuitous  a^.  ■    Storrie' 
jtfierf  that  this- is  w:cording  Xo  Haneffa\    but  thaft  the  twodifciple*" 
hdld  ft  oitttniry  opinion.  '■.:.■ 

A  ■*itL  in  favour  of  a  foetus  in  the  womb,  and  a  will  bequeath-  Abeoueii  f 
ing  a  foetus,  are  both  valid,  provided  the  birth  happen  in  Icfs  than  fix  («in/«^ 
montWs  frotti  the  date  of  the  will.     The  ground  on  which  the  firft  Aewo^iT 
cafe  proceeds  is,  that  a  legacy  is,  in  a  manner,  a  fucceffion  to  pro-  '"'^' 
perty ;  and  as  a  foetus  is  capable  to  fucceed  in  the  cafe  of  inheritance,' 
it  is  fo  likewife  in  the  cafe  of  a  legacy,  that  being  analogous  tb  in- 
heritance.   If,  however,  the  legatee  fliould  rejeA  the  legacy.  It  is 
rejected  accordingly,  as  a  bequeil  bears  alfo  the  fenfe  of  an  endownUKt^ 
which  may  be  declined'.    It  is  difierent  with  mit-nVtmc^,  as  that'll 

purely 
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purely  Af$tcc^on,  and  U  not  annulled  by  the  rejeifUoii  of  the  hciFv— 
Gift,  moreover,  di&rs  from  bequeft,  ic  not  being  (like  bcquift)  ad- 
mitted in  &vour  of  a  fcetus ;  for  gift  is  purely  an.  emdawnuHt  j  and  no 
perfon  can  endow  a  foetus  with  any  thing.  The  ground,  oa  the  other 
band,  on  which  the  fecond  cafe  proceeds  is,  that  the  exiAence  of  the 
fcetus  is  underftood  at  the  period  of  making  the  will ;  and  as  the  Icgticy 
of  things  not  yet  in  being  (fuch  as  the  fruit  a  tree  may  henaftsr  yield) 
is  valid,  it  follows  that  a  legacy  of  a  thing  adnaliy  exi^g  is  valid 
afortiori' 

A  female  If  a  perfon  bequeath  a  female  flave,  and  except  the  offiprmg^  of 

beque«Ae4     her  womb,  both  the  bequeft  and  the  exception  are  validi     The  ie<- 
wiihiheex-  n  •    yjju    bccaufe  thc  words  **  female  flave"  do  not  incldde' Ac 

ceptionofhcr    i     J  ' 

progeny.  ofBpring.  .  As,  however,  in  the  bequeft  of  a  female  flave,  her  off* 
fpring  is  included  dependantly,  where  the  bequeft  is  abfotute,  it  fel* 
lows  that  where  a  flave  is  bequeathed  with  an  exception  of  her  off- 
spring, fuch  bequeft-is  valid.  The  txceftion  alfb  is  valid}  btddtaie  as 
'  it  is  permitted  to  bequeath  a  fcetus  in  the  womb,  it  is  al&  aUbvfable^ 
'  .  . '  to  ex^ccpt  it  from  a  legacy ;  for  it  is  a  rule  that  whatever  is  in  ilfetf 
capable  of  being  the  fubjed  of  a  deed  may  alfo  be  exoe^ed^skniohfl^ 
deed  ;  and  vice  verfa,  Beiides,  the  acceptance  of  the  kgiatae  k  fttf-, 
pei>ded  until  the  death  of  the  teilator;  and  the  annulment  of  the  {de- 
claration, previous  to  the  acceptance,  is  valid,  as  in  a€a&>i^y^.(for 
inftance. 

AiMqiMftu  U?0N  the  teftator  either  exprefsly  refcinding  bis  bequeft^  (as  if 

wfcindcdbf    jjg  were  to  fay,  **  1  retrail  what  I  had  bequeathed,")  or  performing' 
deciirationof  any  2.€t  which  argues  his  having  refcinded  it,  retractation  is  eilabliOKd.- 
or  by  any  »£t  It  is  eftabliOied,  in  the  former  inftance,  evidently ;  and  fo  likewife  in 
?"  ''i"j'^^i,    the  latter ;  for  as  a£ts  are  demonftrative  rfthc  inclinati<m  m  much  as 
(ctraflauon,    exprefs  words,  they  are  consequently  equivalent  thereta— It  is-to  be 
obferved,  that  if  the  tefl:ator  perform,  upon  the  article  h«  had  be^ 
queathed,  any  z€t.  which,  whai  performed  on  the  pBopesty  of  an- 
other, 
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oilier,  is.  the  canfe  of  terminating  the  right  trf"  the  proprietor,  (fiicH 
93  (he  Qaugbtcr  of  a  goat,  or  the  fleain'g,  roafliiig,  or  boiling  of  it, 
the  fabricatiui  of  a  veiTel  from  a  piece  of  copper,  the  grinding  wheat 
into  flour,  or  the  fabrication  of  a  fwprd  from  iron,) — fuch  aft  is  a  re- 
traiSfttioa  of  the  bcqueft.  Jf,  alfo,  he  perform  upon  it  any  aft  cre- 
ating an  addition  to  the  legacy,  and  this  addition  be  fo  coiinefted, 
that  the  legacy  cannot  be  fcparately  delivered,  (as  where  a  perfon 
bequeaths  the  flour  of  wheat,  and  afterwards  mixes  it  with  oil,-— or  a 
piece  of  ground,  and  afterwards  crefts  a  building  on  it, — or  undreft 
cotton,  and  afterwards  drefles  it,— or  a  piece  of  cloth,  and  afterwards 
lines- pr covers  a  gown  with  it,) — fuch  aft  is  a  retraftation  of  the  be- 
qt^ed.  :  It  is  othcrwife  with  rcfpeft  to  plaiftering  the  wall  of  a  be- 
4}U4atbp4  houfcj  or  undermining  the  foundation  of  it ;  for  thefe  afts 
d9..oot;4ndic;ate  a  retraftation  of  the  bequeil,  as  they  a£k&  the  le^y 
in  its  ^fen^mcies  only. 

Every  aft  or  deed  which  occafi{»is  an  extinftion  of  the  property  or  wiucii  a- 
of  the  teftator  is  a  retraftation  from  his  bequeft, — (as  where,  for  in-  pr^ny*in" 
fhtnce,  a  teftator  f<^  the  article  he  had  bequeathed,  and  afterwards  ^  legacy. 
purcbaiesit,^— or  gives  it  to  fome  perfon,  and  afterwards  retraftsthe 
gift*)— and  «)nfequently,  the  legacy  does  not  go  to  t^e  legatee  after 
his  [the  teftator's]  deceale  ; — becaufe  a  will  can  hold  good  only  with 
reipeft  to  the  teftator's  property ;   and  therefore,  upon  his  property 
being  extinguiOied,  the  bequeft  becomes  null  of  courfe.     (It  is  to  be 
obferved  that  the  wafting  of  a  bequeathed  garment  is  not  a  retrafta- 
tion from  the  bequeft  ;   on  the  contrary,  it  is  rather  a  confirmatioQ 
of.itv  as  it  is  a  cuftom  to  waft  garments  before  they  are  given  to  any 
pprion.) 

:  Ira  teftator  deny  his  bequeft,  and  the  legatee  produce  witnefles  iiiewftatot'* 
to  prove  it,  there  is  in  that  cafe  a  difiercnce  of  opinion  among  our  ^ue-^^'not 
doftdrs;— for  according  to  Mobammed  this  is  not  a  retraftation; —  aretriaatioa 
whereas  .Mw  Tcofaf  maintains  that  it  ts  fo,  bccaufe  retra^aiion  fig- 
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niiies  the  teftator  negativing  his  bequeft  at  the  prefenl  time ;  and  as 
the  denial  is  a  negative  applying  both  to  the  prejenf  and  toihcfa^,  it 
therefore  amounts  to  a  retraftation  a  fortiori.  The  argument  of  Jlfo- 
hammed  is,  that  the  denial  of  a  bequeft  fignifics  the  putting  a  negative 
upon  it  with  refpeft  to  the  paft.,  of  which  its  being  negatived  with 
Tefpeft  to  the  prefent  is  a  confequence ;  and  upon  the  bequeft  bein^ 
proved,  by  witnefles,  to  exift  at  prefent,  the  denial  is  of  no  cfiect. 
Another  argument  is,  that  as  a  retraftation  implies  the  former  ex- 
iftcnce  of  a  will,  and  the  prefent  annihilation  of  it,  and  denial  (on 
the  other  hand)  dilavows  both  the  former  and  the  prefent  exigence 
of  it,  there  is  therefore  an  evident  difference  between  a  retraftatioii 
and  a  denial ;  whence  the  latter  ought  not  to  be  confidered  in  die 
li^t  of  the  former ;— ^nd  accordingly,  denial  not  being  a  retra^atioi, 
if  a  hulband  deny  his  marriage,  and  the  wife  bring  witnefles  to  prove 
it,  flill  a  feparation  does  not  take  place  between  them. 

nor  %!s  de-  Jp  a  teftator  declare  the  will  he  has  made  in  &vour  of  a  particular 

U-Kfrfv  perfon  to  be  ualawful  or  ttfurioui,  this  is  not  a  retractation,  bccaule 
**"'"'  the  "fpecification  of  it  under  the  defcription  of  illegality  or  ufury  is  a 
plain  proof  that  the  fubje£t  of  the  defcription  (namely,  the  will)  does 
aftuaUy  cxift.  The  cafe  would  be  different  if  he  (hould  declare  the 
.  will  to  be  nu//i  for  that  is  evidently  a  retradation ;  becaule,  as  a 
thing  which  is  null  is  non-exiilent,  the  defcription  of  nu/l  evinces 
that  the  thing  lb  defcnbed  no  longer  exifts.  It  is  otherwile  with  the 
defcriptiim  of  unlawful ;  for  that  indicates  a  continuance  of  the  ex- 
iftence,  as  illegality  cannot  apply  to  a  nonentity. 

or  defirioi  If  a  tcftatof  fhould  defire  that  the  execution  of  bis  will  be  fuf- 

pended  for  fome  time  after  his  death,  this  is  not  a  retra^ation.  If, 
on  the  contrary,  he  fay  **  I  depart  from  my  wiU,"  he  is  then  held  to 
have  retraced  it. 
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If  a  perfoa  iay,  *'  I  will  that  a  particular  flave,  which  I  formerly  *  *»q>»eft  *? 
**  bequeathed  to  Z^^»  be  given  as  a  legacy  to  ^mroo,  m  that  cale  annnUedbya 
•*  a  retradation  from  the  firft  will  is  eftabliflied,  as  the  tenor  of  his  ^^"^itlf'the 
fpeech  evidently  ihews  that  it  was  not  his  intention  they  fhouM  both  Juoe  article 
partake  of  the  legacy.    It  is  otherwife  whece  a  perlbn  iirft  leaves  a  ' 

particular  article  to  one  man^  and  then  leaves  the  fame  thing  to  an~ 
other; — as  if  hofbpuld  fay,  *'  I  will  that  this  thing  be  given  to  2^<y," 
and  afterwards  make  a  bequeft  of  the  lame  thing  in  favour  oiAmroo  \— 
for  in  that  cafe  a  retraflation  of  the  firfl:  will  does  not  take  place ;  the 
fubjc£t  being,  capable  of  divifion,  and  the  fcparate  fentences  bearing 
that  conftrudion. 

If  .a  perfco  lay,  '*  the  flave  which  I  formerly  left  to  Zfy*^  I  now  uoidi  tint 
**  bequcfith  to  jimroot'  and  at  that  time  Jmroo  be  not  alive,  the  firft  Sl^i^^^*"*- 
will,  in  favour  of  Zeyd^  holds  good;  for  that  was  annulled  only 
on  account  erf"  the  legacy  having  been  completely  devifed  to  Atnrooi 
find  upon  this  no  longer  remaining  in  force,  becaufe  oiAmroo^s  death, 
the  firft  will  reverts. — If,  on  the  contrary,  Amroa  be  alive  at  the  time 
of  the  bequeft  in  his  favour,  and  afterwards  die  before  the  tcftator, 
the  legacy  [the  flave]  m  that  cafe  paflcs  to,  the  heirs,  both  bequefts 
being  void, — the  firft,  becaufe  of  the  retraftation, — and  the  laft, 
"jjecaule  of  the  death  Qf  the  legatee  previous  to  that  of  the  teftator. 
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C  H  A  P.      II. 
Concerning  the  Bequeft  of  a  Third  of  the  Eftate. 

Caft  of  *      If  a  perfon  bequeath  a  third  of  his  property  to  one  man,  and  a  third 

^^Mridnj       to  another,  and  the  heirs  refufe  their  CMifent  to  the  execution  of  both 

^othird«of   i^uefts,  one  third  is  in  that  cafe  divided  equally  between  the  two 

totwoperibnj  legatees;  for  where  the  will  exceeds  a  third  of  the  eftate,  and  the 

^'^^'y*    heirs  refufe  their  confent  to  the  execution  of  the  whole,  it  is  then  rc- 

Ari£ted  to  one  third,  as  has  been  already  exf^ined ;  and  as,  in  the 

prefcnt  inftancc,  the  right  of  both  claimants  is  equally  good,  and 

the  third  is  c£^aUc  of  divifion,  it  is  thercf<we  divided  equally  betweea 

them. 

mt  a  durd  to  If  a  man  bequeath  a  third  of  his  property  to  one  peribn  and  2 
fijtth"  the  fi*t^  *o  another,  and  the  heirs  refufe  to  confirm  the  whole,  in  that 
cafe  one  third  of  the  property  is  to  be  divided  between  the  legatees  in 
three  equal  lots,  two  to  the  legatee  of  the  t&irjf  and  one  to  the  le- 
gatee ofthe^xth ;  becaufe  the  bequeft  does  not  hold  good  for  any 
thing  beyond  one  third ;  and  as  both  the  legatees  lay  their  claims  on 
equally  good  ground,  and  it  is  impoilible  to  difcharge  their  demands 
(namely,  a  third  and  a  fixth)'  with". one  third  only,  that  is  therefore 
ihared  between  them  in  proportion  to  their  refpeftive  claims,  in  the 
fame  manner  as  is  pra^ifed  with  creditors,  in  difcharging  the  debts  of 
a  perfon  who  dies  infolvent.  Here,  moreover,  the  right  of  one  lega- 
tee is  to  a  fixth,  and  that  of  the  other  to  a  third;  and  as  a  third  is  twice 
the  amount  of  a  fixth,  the  third  is  therefore  divided  between  the  claim- 
ants 


other. 
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ants  in  three  ih«-es»  two  fliares  going  to  the  ooe,  md  one  thare  to  thtf 
other.  '        ■•  , 

[*  A  WILL  by  way  of  Mohahdl^  on  a  deathbed,  is  the  fame  in  Csfei  of  M:- 
«fFcft  as.abequeft  of  property,  and  is  therefore  executed  to  any  amount  **""*'^' 
not  exceeding  a  third  of  the  teftator's  eftate.    {I^ohabdt^  literally  figni- 
fies  ^$ift'     In  the  language  of  the  law  it  means  a  gift  interwoven  in 
Come  compact  or  deed,  as  if  a  perfon  fhould  fell  part  of  his  property  to 
another  at  an  inferior  value.) 

Ib  a  perfon,  having  two  flaves^   one  eftinuted.  at  thirty  dirmsy  ''' 

and  the  other  at  fixty,  fliould  On  his  deathbed  yvill  that  the  fhtve 
woitth  thirty  liirm!  be  fold  to  Zeyd  £cx  tea,  and  that  the.other  worth 
fixty,  be  fold  to  Omtfr  for  twenty, — in.thfltcafe  Z'rj'^ obtains  a MiAzi- 
^/  of  twenty  dirms,  and  Oin^  i  Ma&ai^  of  ■forty  £rmj^  arid  this  is 
what  is  denominated  a  will  by  MohabAt.  But  if  the  teftator  fhould  not 
be  policfiedof  any  other  property  than  thele  tvto  llsves,.  and  the  heirs 
refufe  to  ratify  the  will,  in  that  cafd the,  Mohab^ is  executed  onlyil 
the  proportioli  of  a  third.  Now  the  whole  of  the>property  is  ninety 
i/iT-mf,. that  bebg  thcjaggregate  valfieof  the;  twoflaves: -^ane  third  of 

that,  therefore,  (bfiingtlurty-ii'nnr,;)  isJiiddedintothwciiharcs,  two         

of  whidi  ate  gireii  in  ilifu^^z^^/toOffwr,  and  oneto  ZtfV;'tbat  is,  the 
flavew^orthfixty  dirmt'is  fold  to  Omar  (ok  forty,  and  the  other,  worth 
thirty,  to  Ztydj  for  twenty. 

If  a  perfon,  having  two  flaves,  one  valued  at  thirty  dirmr,  and  the 
other  tA  fixty,  fhould  on  his  deathbed  emancipate  both,  fuch  manu- 

*  The  whoIefmUkge  wttbin  the  crochets  fcetmtobean  interpotadon  of  the  Mobvut 
eoiployedio  tbewapofdiDn'of  tfaePnj&nivsiaBancf  ttteHsDAZA,  a&llieaut/litQr  hat 
conAilted  various  Jrabie  copies,  without  iinding  it  in  aiiy  of  them.     It  may  poffibly  have 
heen  inferted  in  fome  copiesof  the  worlcinthemannerof  ffwr^tW  iBaftrationff  whichin-    . 
duced  the  Mihvut  to  give  it  a  place  in  the  text. 

Qjl  q  2  ,  miiSon 
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no  other  prc^erty  than  thefe  two  flaves,  and  the-hei/s  refuic  tboircon^ 
ienl'to  the  emancipation,  it  takes  eHe£t  in  the  proportioa  of  oiieitfain}:p 
that  is  to  fsy^  each  o(  the  flav«s  is  rendered  free  in  one  third  of  his  va- 
lue, and  nauil  earn  the  freedom  of  the  reonaHiiag  two  thirds  b^  eoojui^ 
cipaCory  labour.  'j:.~^  ■ ..: 

■ndbeqneiu  If  a  perfon  bequeath  a  particular  numberofttfrwu,  without  fpcd-' 

ftin?  of'*^      fyhig  the  relative  proportion  they  bear  to  his  eftate,— fuch  ass  a  half,  i 
mmey.  third,  a  fourth,  or  the  like,— it  is  valid,  but  is  executed  onlyto  the  ex- 

tent of  a  third  of  his  wholffftfbpcrty,  unlefs  the  heirs  be  wilHng^to' con- 
firm the  wliole.  THusifa  pcribn,  having  only  ninety  dSrsw,' fliotdd 
'  bequeath  thirty  to  Ziy^J,  and  ilxty  to  OmoTf  and  the  heirs  rtfiife  their 
aflent  to  it,  irt  that  cafe  thcfutftofthe  two  legaciesis  reduced  to  thirty 
Srm^f  of  which  Zfyi/reteivea  ten,  and  Omiz/'twenty,]  '    '-    "^' -. 


Cafe  of  »  Ilf  a  perfon  firft  fcteqneath  the  \»^ole  of  his  eftite  to  one"  raani"  and 

perfon  be- 
.  queachiDgthe 
«iMt  of  nu 
eftate  to  one. 


^chi^'the  **n  » tl»i'^  of  it  to  anothfe^,-  and  -the  heirs  refufe  their  aflent,  in  that 
'  ^  ^  ""    cafc  one  third  of  his  tftate  is  divided  into  foor  (hares,  of  which  three  are 


givwi  to  the  legatee  of' the  whole,  and  one  to  the  legatee-  of"  the 
H^iu^.""'  third.  This  is  according  to'the  two  difcipks.  ^Mf{^  allegi»'^that 
the  third  of  the  tftate  muft  be  divided  equally  bet  ween  the  two  le- 
gatees; for  in  his  opinion,  when  a  legacy  is  extended  beyo^  al 
third,  the  excefs  is  of  no  weight  in  the  determination.  ?^e 
argument  of  the  two  difciples  is,  that  the  teftator  has  two  c^jefls  in 
view ;  for  ^firfif  he  deHgns  that  each  of  the  legatees  (halt  received  the 
vhole  of  his  legacy  ;  and  fecmdly^  that  a  fuperiofity  of  the  one  over 
the  othn-  (hall  be  maintained.  Now  the  attainment  of  the/*;^  of  thefc 
ot^e£ts  is  impoffible,  becaufe  of  the  right  of  the  heirs,  atid  is,  indeedj 
JQ  itfelf  imprafticable  ;  but  as  there  is  no  bar  to  the  full-a6?otnj^nh« 

•  This  fiippofei  the  teftafor,  firft,  to  iky  « I  bequeath  fte  wMt  of  tc^  ^Tope^^^tjif 
(for  iiAuwe,]  am]agaiii>Ufi»DeiutiiretitBe,  "Ibe^ueathaf^iRitf  AiyproptaKy^aL^ff;" 
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iamt€£ the JiamJa}:^e&i  the  fuperidrlty  o£th^  oht  over;tiie.:otfa^i8 
pieforved,  in  the  fame  maDner  as  in  the  cafes  nf .  bequeA  by  'Ma&tditi  _ 
or  emancipation,  or,  of  legacies  of  a  ipecific  number  of  /£rfffH-'<1ib3 
argument  of  .f£2ffn$/a  is,  tbatawillis  nuU  and  void  in  whatever  dsgccb 
»t.  BM-y  oxcaed  a  third  of  the  cftate,  where  the  heirs  refofc- their  afleotS 
and  cannot  on  any  fort  of  pretext  be  executed  in  that  amount,. A3 
being  repugnant  to  the  ordinance  of  the  L  aw  in  this  particular.  Since, 
therefore,  the  witl  is  rendered  null  in  the  exccfs  above  a  third,  one 
9bje£l  oftheteAator  (namely,  to  eftabUih  a  fuperiority)' is  alfo  ren^ 
dered  ,null,  as  being  comprehended  in  it ;  in  the .  lame,  manner  as  at 
Maiiaiiii'  h  rendered  null  when  interuroven  in.  a  conCrad:  of  fale. 
vchich)  is  afterwards  invahdated ;  as  where,  for  infbpce,  a  perfon  fells, 
tiy.M'Ai&j/,  a  flave  valued  at  thirty  Jinm  for  treaty,. and  the  fale 
afterwards  becomes  vend  in  confequenc&  of  the  lofs  of  the.  fubje£l  ofit 
previous  to  the  dehvery,— in  .which  cafe  the  Mobt^  alCj  becofpei, 
void.  It  is  otherwife  in  the  cafes  of  bequeft  by  MohcAk  or  emanci- 
pation, c^  of  legacies  c^  a  fpecific  number.of  <&rm  \^  £^t  ,t:hefc  Xhfl  va-  ,  .  .  , 
lidity  does- not  teflon  the  confcnt  of  theheirs;  it , being, cveji^^alij: 
poffiiJe  that  the  bequcfts  may  Ixfome  valid  notwithjl^ 

ihauld  refufe  to  ratify  them,  by . the . teftatw,  {^yrinftaacc^  a£tj^^   '  [,l 

9)a|tin,g tbeboqMcO,  increafinghispvoperty toadegfee tbatJCivght'T^n>>  "■■'  '  ' 
^cr^agipuntof  the  bequeft  no  more,  than  equal  to^  oirlc^  thao^cuiq 
third  of  the  whole.  Since,  therefore,  in  thefe  cafes,  tjif  ^>pqucft  is  not  tu 
itielf  nu^i^b)^  rather  ftands  vvithin  the  poflibilUy  of  being  valid,a  rqgard 
muft  cofiieqiKntly  be  paid,  in  fuch  inftances,  to  thefuperiority  of  one  of 
th&partips.  It  is  otherwife  in  the  cafe  here  confidcred;  for  it  is  in  this  in- 
fl»ice  im^ifitde  that  the  will  fhould  be  valid,  as  has  been  already  (hewn, 
It  is  alfo  otherwise  where  a  perfon  bequeaths  a  [Articular  flave,  valued 
at  one  thpuland  f£rrmr,  to  ZeyJy  and  another,  valued  at  two  thoufand 
dinast  to  Bicker t  and  has  himfelf  i^o  other  property  than  thefe  flaves ; 
for  although,  in  this  cafe,  there  be  a  poflibility  that  the,teftator  may 
lb  increaie  bis  property  as  to  render  the  amount  of  the  tvo  flajires 
eqivd  to,-  4ir  Icefs  than,  a  third  of  the-iwhole,  yet  BifAer  wo^Mjeceive 
..  a  proportion 
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a  proportion  according  to  the  third,  not  according;  to  the  dmoaht  of 
the  legacy,  (viz.  two  thoufand  itfr/)U';)becauie  here  the  right  of 
the  legatees  is  coniiefted  with  the  fubftance  of  the  flaves,  on  this 
gromid,  that  if  theflave  Ihould  be  deftroyed,  the  will  wOdM  be  ren- 
dered void,  notvvithflanding  the  teflator  might  have  acquired  other 
property.  Hence  the  apprchcnfion  before  ftated  is  of  no  weight  ia 
this  iiiftance,  as  the  right  of  the  legatee  is  here  connefted  with  the 
very  article  with  which  the  right  of  the  heirs  has  a  connexion.  In 
the  cafe,  on  the  contrary,  of  a  legacy  of  a  fpecific  number  of  Jintis, 
if  the  property  of  the  teftator  be  deftroyed,  and  he  afterwards  acquire 
more,  the  legacy  would  be  valid,  and  executed  by  means  of  the  newly 
acquired  property;  whence  it  is  plain  that  the  right  of  the' legatee,  ih 
the  cafe  of  a  legacy  of  a  fpecific  number  oi  Jirms,  is  nctf.connefted 
with  the  fubftance,  and  confequently  is  not  annulled  on  account  of  ii^ 
dcftruftion. 

The  bcqneii  If  a  pcrfbn  bequeath  to  another  **  his  fort*  s  portion  of  inheritance^ 

"'^xix^li    '"^^  bequeft  is  nufl ;  whereas,  if  he  bequeath  **  an  equivalent  to 

"inheri-        ti  ^Is  fon*  s  portion  "  fuch  bequeft  is  valid  ;  for  the  firft  is  a  bequeft  rf 

void,  but  not  what  is  the  property  of  another,  whereas  the  iecond  is  merely  a  be- 

In'JSlf  queft  of  fomething  fimilar;  and  the  femblance  of  a  thing  is  different 

'""•  from  the  thing  itfelf,  notwithftanding  its  rate  be  determined  thereby* 

Ziffcr  is  of  opinion  that  a  hequeft  of  the  former  nature  is  likewife  var- 

Hd ;  becaufe  at  the  time  of  making  it  the  portion  belonged' evidently  to 

the  teftator.     In  reply  to  this,  however,  it  is  to  beobferved,  that  the 

legacy  does  not  take  place  until  after  the  death  of  the  teftator,  when 

the  property  does  not  belong  to  him,  and  hence  his  bequeft  of  his 

fon's  portion  is  a  bequeft  of  property  not  his  own. 

•  In  this,  and  kvctiX  fubftquent  examples,  the  effcft  depends  entirely  upon  Ae  ttrms 
in  ^)ch  the  bequeft  is  conceived,  and  which  muft  therefpie  be  pankaltrljr  atunded  to.— 
Thus,  in  the  prefent  inftance,  the  teftator  is  fuppoTed  to  fay,  **■  I  biqutaO}  to  such  an  out 
**  my  Jin's  pertiait  ofinhiritancf"  and  fo  of  the  reft, 
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■Is  a  perfon  bequeath  **  a  portion  of  his  eJlatSy^  the  legatee  is  in  ^bequeftof 
that  cafe  entitled  to  the  fmalleft  portion  allotted  to  any  of  the  heirs, —  of  the  efiate 
provided,  however,  that  fuch  portion  be  not  lefs  than  a  fixth,  for  JheMKn^to'f 
then  a  complete  fixth  muft  be  given  to  him;  and  if  it  fliouW  exceeds  ^^-^n'^^? 
jixth^  in  that  cafe  alfo  a  fixth  is  given  to  him  ;  for  he  is  in  no  wife  to  heritable 
get  more  than  a  fiith.  A  cafe  xn  which  one  of  the  inheritable  por- 
tions is  lefs  than  a  fixth  is  where,  for  inftance,  a  perfon  bequeaths  to 
another  **  a  portion  <f  his  ejiate"  and  leaves  heirs,  at  his  death,  a  fen 
'  afid  a  wife ; — in  which  cafe,  although  the  fliare  of  the  wife  be  only 
ancighth,  y^t  the  legatee  receives  a  (ixth,  and  the  remainder  is  then 
divided  between  the  wife  and  fon  [the  heirs]  according  to  the  ordi- 
lunces  of  the  law.  A  cafe,  on  the  contrary,  in  which  all  the  in- 
heritable portions  exceed  a  fixth,  is  where,  for  inftance,  a  perfou 
makes  a  bequeft  in  the  terms  here  {lated,  and  dies,  leaving  heirs  a 
full  brother  and  wife  ;  in  which  cafe,  although  the  fmalleft  portion 
be  a  fourth,  yet  the  legatee  is  only  entitled  to  a  fixth  ;  and  that  being 
paid  to  him,  the  remainder  is  then  divided  between  the  brother  and 
wife,  agreeably  to  the  ordinances  of  the  law.  This  is  according  to 
Htmeefa^  Aboo  Toofcf  and  Mo/jamnted  zic  of  opinion  that  the  le^tee 
is  entitled  to  the  loweft  fhare,  whatever  be  its  amount,  provided  it  do 
Qot  exceed  a  third  ;  but  if  it  exceed  a  third,  an  exaft  third  muft  be 
giv^  bim,  and  not  more,  unlefs  the  heirs  be  confcnting  thereto. 
The  argument  on  which  they  ground  this  opinion  is,  that  the  word 
Sehm  [portion,]  both  in  its  literal  and  received  fenfe,  means  abortion 
allotted  to  an  heir ;  and  as  the  fmalleft  fhare  is  a  matter  of  certainty, 
it  is  therefore  adopted  as  the  ftandard  ;  except  where  the  fmalleft 
portion  of  inheritance  exceeds  a  third,  in  which  cafe  the  bequeft  is 
executed  in  the  proportion  of  a  third,  as  a  legacy  exceeding  a  third  is 
not  valid,  unlefs  confirmed  by  the  heirs.  The  argument  oi  Haneefa 
is,  that  &ebm.,  according  to  the  interpretation  of  the  law,  means  a 
fixth  ;  a  legacy  of  a  Sehm  having  been  left  in  the  time  of  the  prophet, 
■who  ordained  that  a  fixth  of  the  property  of  the  teftator  ftiould  be 
given  to  the  legatee.     In  its  literal  fenfe,  moreover,  it  bears  the  fame 

meaning, 
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meaoingr  becaufe^i^,  a  mzn  ikiMcA  iatht  Ara^u!  language,  who 
was  Kdzee  of  Bagdad^  declared  that  Sehm  literally  fignified  a  fixthw 
Since,  therefore,  Sehmt  both  ia  the  pradiceof  the  law,  and  the  li- 
teral iigiuBcation,  means  a  fixth,  the  legatee  in  caies  of  this  kind  is 
always  entitled  to  it,  and  to  no  more.— (Several  lawyers,  however, 
remark,  that  although  this  was  the  received  fenfe  of  ^i&n>  in  thofe 
days,  yet  in  our  time  it  means,  indefinitely,  a^r/jon,  ov  partJ) 

^**S"^2f  ^^  *  perfon  bequeath  •*  apart  of  bis  propertf*  to  another  without 

*'  e«ue'*ua.  fpccifying  to  what  amount t  the  heirs  are  at  liberty  to  give  whatever 

be  confti^  *^*^y  p^cafe  to  the  legatee  ;  for  here  the  amount  of  the  bequell  is  un- 

toaf^ijrio  known;   but  as  the  uncertainty  with  refpeifl  to  that  is  no  bar  to  its 

rfoy  part- 

validity,  it  is  therefore  valid  ;  and  fuch  being  the  caic,  and  the  hdrs 
being  the  reprefentatives  of  the  teAator,  it  Js  confequently  at  their 
difcretion  to  fix  the  amount,  in  the  fame  manner  as  the  tefiator  him- 
felf  might  do  if  he  were  living. 


Cireofaper- 
fonbeqnatk- 
ing  Grft  % 
fixib,   and 
then  a  third, 
to  the  lame 
peribo} 


If  a  perfon  bequeath  *'  a  Jixtk  of  his  property**  to  auotber,  and 
afterwards,  before  the  fame  or  another  company,  bequeath  *  *  a  third 
**  ^ bis  proptrty"  to  that  lame  perfon,  in  this  cafe  the  legatee  is  ai- 
titled  to  a  third  of  the  teflator*s  eftate,  whether  the  heirs  be  cooieot- 
ing  or  not,  the  fixth  being  included  in  the  latter  bequeft  of  a  third. 


or,  firftm 
-third,  and 
then  a  (ixth, 
to  the  (iuoe 
pcribo. 


If  a  perfon  bequeath  **  a  third  of  bis  property''*  to  another,  and 
afterwards,  either  before  the  fameor  another  company,  bequeath  "  a 
"  Jixth  ofbii  property'^  to  the  fame  perfon,  in  that  cafe  the  legatee  is 
entitled  only  to  t|ie  fixth.  (The  proofs,  in  this  inftaiice,  are  draWn 
from  the  j^rabic.') 


A  perfon  be-         If  a  perfon  bequeath  to  another  "  a  third  of  his  dirms,"  amount- 
three  thoufand,  or  *'  a  third  of  his  goats ^*^ 
all  to  three,  and  afterwards  two  thirds  of  the  Srms  or  ; 


Siirdorwiy    i»g  '"  ^^^  ^'^  three  thoufand,  or  *'  a  third  of  his  goat s^^  amounting  m 

»oats  l^  loft  or 
deflroyed, 


particular 
property,  if 
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deflrovfd,  ib  that  only  o»e  third  remains,  aod  the  renajuiiiti^  third  do  *°  '^"J»  °f 

•'      *  -^  '  ,  °  it  be  loft,  and 

not  amount  to  a  third  of  the  whole  of  the  te.ftator*s  property,  (he  the  remain, 

having  been  in  poffeflion  of  o/Afr  things  be£des  the  £rnis  or  goats,)  Jithba'third 

the  legatee  is  entitled  to  the  complete  remaining  third;,  that  is,  to  a  J^-'|'^jj"*"" 

thoufand  <£rms  in  the  firft  cafe,  and  to  one  goat  in  the  fccond.    Zifer  t^c-  legatee  ii 

,  ,,  .  ■I,         1  i-.>i  entitledtothe 

maintains  that  the  legatee  is  entitled  only  to  one  third  of  what  re-  whole  of  fuck 
mains, — that  is,  in  the  firft  inftance  to  one  third  of  one  thoufand  ""*"  "' 
<^«w,  and  in  the  fecond  to  the  third  of  the  value  of  the  goat ;  be- 
(catile  the  heirs  and  the  legatee  having  had  proportionate  clainas  to  .the 
whole  iti  an  indefinite  manner,  are  to  participate  in  the  lols  according 
to  the  proportion  of  thdr  claims ;— in  the  lame  manner  as  holds  where 
<he  effe£te-arc  of  different  kinds,  fuch  as  a  gown,  a  flave,  and  a  houfe; 
.for  if  "  Me  9fthefe  three"  be  bequeathed  to  a  particular  perfoa  in  an 
-indeSnite  manner,  and  two  of  them  be  afterwards  deftroyed,  the  re- 
maining one  is  divided  between  the  heirs  and  the  legatee;  and  fo  like- 
wife  in  the  ftfefent  inftance.  Our  doSors,  on  the  other  hand,  argue 
.that  it  is  poilible  completely  to  maintain  the  right  of.iHie  of  two  part- 
ners (fudfe  as  the  legatee^  in  the  prefent  inftance)  in  one  of  three  ar- 
ticles, where  they  are  all  of  the  fame  clafs  ;  (whence  it  is  that  the 
'he4der  of  a  partnerftiip  property  may  be  compelled,  if  it  be  of  a  homo- 
gsncMM  nature,  to  make  a  divifion  of  it  among  the  partners ;  the  divi- 
fiott,  with  'rdfpeft  to  any  uniqoe  and  fpecific  article,  'being  -the  right 
of  each  partner  refpeftively ;) — and  as  the  bequeft  precedes  the  right 
■serf"  the  heirs  *,  the  right  of  the  legatee  is  therefore  completely  main- 
tained with  refpeft  to  the  thou&nd  Smts  in  queftion ; — the  cafe  being 
in  fa£t  the  fame  as  where  a  perfon  bequeaths  another  three  dirmsf  two 
of  which  are  afterwards  loft,— when  the  remaining  dirm  goes  com- 
pletely to  the  legatee,  according  to  all  our  dolors.  It  is  otherwife 
where  the  effeOs  bequeathed  are  of  different  kinds;  for  there,  after 
the  lafs  or  dcftrudion  of  two  of  the  articles,  neither  the  complete 

-*  7>e  debts  and  bequed*  due  from  an  cAate  Hcilifdiarged  previous  to  Hxt  diAribution 
of  xhe  portions  of  inheritance. 
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rig^t  of  the  whole,  nor  the  complete  (rarticular  right  of  any  one  (rf" 
the  parties,  can  be  muntained  by  means  of  the  remaining  article ;  and 
therefore  the  diviiion  is  not  fet  afide  in  favour  of  the  legatee  on  ac- 
count of  the  priority  of  his  claim;  on  the  oxitrary,  the  remaining  ar- 
ticle is  divided  among  the  parties,  according  to  the  nature  of  their  rc- 
ipe£livc  claims. 

Abequeftof      '   ^F' »  pcrfon  bequeath  to  another  •*  a  third  of  his  clothing**  of 

'"'^'mu-    which  two  thitds  are  afterwards  dcftroyed,  and  the  remaining  third 

tick,  pari  of   excecd  in  value  a  third  of  the  whole  property  of  the  teftatw,  the  lega- 

tenwrib  do-    toe  is  iu  that  cafe  entitled  to  coily  oixe  third  c^  the  veflments  that  re- 

^^^^^  .main.     Lawyers,  however,  have  obferved  that  this  is  only  vrtiere  the 

to  a  tUrd  of   veftments  are  of  different  kinds ;  for  othcrwlle  they  are  confidered  ia 

der.  the  iame  light  as  iia-ms ;— and  fo  likewife  of  all  articles  of  weight,  or 

.mcafurement  of  capacity,  as  it  is  poffible,  in  thc^e  alfo,  to  maiortaui 

coroplete.  the  right,  of  .particular  partners  to  piaiticular  portioosi— 

wheoDce  it  is  that  A  divifion  of  fuch  among  partners  maybe  coid- 

pcUed. 

If  a  perfoa  bequeath  to  another  "  the  third  of  his  ihregjlavts^ 
and  two  of  them,  afterwards  die,  the  legatee  is  oititled  only  to  a  third 
'  of  the  value  of  the  remaining  flave ;  and  the  fame  rule  alio  holds  with 
Tcrpe£t.to  dificrent  houles.  Scxne  ia.y  that  this  is  according  to  Hxmeeff 
only  ;  and  others,  that  it  is  the  opinion  of  all  our  dodorsi.  l^Jiie  com- 
piler of  the  HeMya  remarks  that  it  is  approved,  proceeding  upon  the 
general  rule  before  ftated,  that  '*  in  all  articles  which  admit  of  the 
**  rights  of  the  partners  being  united  in  them»  it  is  practicable  to  unite 
"  the  right  of  the  legatee," 

A  Jegicy  of  ,  Ip  3  per£>n  wh(&  cflate  confifts,  partly  of  ready  money,  ^id  pait- 
te'^5  infuii  ^y  "^  ^tht%  due  to  him  from  others,  bequeath  to  another  on^e  thouland 
with  the  pro*  dffmSt  and  that,  fura  exceed  not  a  third  of  the  exiftent  property,  it  is 
^^oghaii'  paid  to  the  legatee  without  any  deduction.    If,  on  the  contrary,  it 

exceed 
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exceed  a  third  of  the  ready  property,' he  is  only  to  receive  a  third  of  th»  the  reft  of  the 
adiount  in  hand  ;  and  afterwards  a  third  muil  be  paid  him,  of  what*-  tc  amended 
ever  fums  may  occafionally  be  recovered  by  the  heirs,  until  in  this  >nd«ou. 
manner  the  amount  of  the  legacy  be  completely  difcharged.     The 
reafon  c^  this  is  that  the  legatee  is  (as  it  were)  a  partner  with  the  heirs ; 
and  therefore,  if  his  claim  in  particular  were  difcharged  with  the  ready 
property  (by  its  being  applied  to  the  payment  of  the  whole  of  his  lega- 
cy,) an  injury  would  be  occafioned  to  the  right  of  the  heirs,  as  ready  ,    , 
mtHwy  is  allowed  to  be  preferable  to  money  that  is  due. 

Ip  a  perfixi  leave  a  third  of  his  property  **  to  ZBYD(m^OMAK,"and  Alega^kft 
Omar  be  at  that  time  dead,  the  whole  of  the  third  is  given  to  Zeyd^  fco^oSTrf 
whether  the  teftator,  at  the  time  of  makinff  the  will,  have  been  a^  themtaiBg« 

_  uutK  une- 

quainted  with  the  death  of  Qmi^  or  not ;  for  as  a  defun<f^  is  n(^  capable  dead,  goei  -< 
of  becommg  a  legatee,  he  therefore  cannot  prevent  a  living  parfoa  from  iiril[|kg»-" 
being  fo;-— in  the  fame  manner  as  where,  for  inibooe,  a  perfonbe-  *^ 
4{aeatlu  fomething  *■*  io'L^x'^  and  to  a  wall."  According  to  ooe  tra- 
dition from  AboQ  Tooft^'it  is  faid,  that  if  the  teftator  w'cre  not  acquaint- 
ed with  the  death  of  QmoTt  Zeyd  is  then  entitled  only  to  one  half  of 
the  third ;  for  on  fuch  a  fuppofition  the  will  in  favour  of  Omar  was 
valid  in  the  opihion  of  the  teftator ;  which  fufficiently  indicates  liis  will 
and  intention  to  have  been  that  Zeyd  Ihould  receive  only  one  half  of 
the  third.     But  if,  on  the  other  hand,  he  was  acquainted  with  the 
Circumftance  of  Omar's  death  it-  is  evident  that  he  intended  that  Zeyd 
^ould  receive  the  whole,  as  a  will  in  favour  of  a  dead  man  is  *ain  and 
iifelefs. 

If  a  perfon  will  that  one  third  of  his  property  **  bedwidedf  mak-  AleMcyte- 

^acy^  between  Zeyd  and  Omar,"  and  Onw/-  be  at  that  time  dead,  q1ila,hed  to 

Zeyd\%  entitled  to  only  one  half  of  the  third;  for  the  words  ufed  by  ^l^^^^ 

the  teftator  clearly  denote  his  intention  that  each  Ihould  have  an  half;  ifoneoftium 

but  Oinar  being  at  that  time  dead,  the  willNvith  rcfpc£t  to  him  is  ^\\^y^a 

-void.     '  totheoihu. 
R  r  r  2                                         If 
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A  b«j(teft  If  a  perfon  who  is  poor  bequeath  to  another  '*  the  third  afiajfro' 

/Mr  man  is     fffly"  and  aftcrwards  become  rich,  the  kgacee  is  in  that  caie  entitled 

afJrwardi*"  to  a  third  of  his  cftatc,  to  whatever  amount ;  for  thebeqaeftdoestwt 

hicomcricb.    take  effeift  until  after  the  death  of  the  teftator ;  and  therefore  the  ccn- 

dition  of  its  validity  is,  his  being  pofleflcd  of  property  at  the  t'me  of 

h'isdtceaft.     The  law   is  alio  the  famcincdfe  the  teftator,  bciag 

rich  at  the  time  of  making  the  will,  (hould  afterwards  become  poor»  aud 

again  acqturc  wealth. 

^bequeft  of  If  a  perfon  bequeath  **  a  third  of  bis  goats"  to  another,  and  it 
"f  *J'ft"g  happen  cither  that  he  has  no  goats,  or  that  fuch  as  he  had  worede- 
in  the  pof-  ftroved  before  his  death,  the  bequeft  ia  null ;  for  the  condition  of  ita 
pofai  of  the  vahdity  is,  the  teftator  being  poiieued  of  the  property  ai  tbe  tinu  ofhii 
dcceaft''is"  deceafe^  which  is  not  here  the  cafc.  If,  on  the  contrary,  having  no 
■""'  goats  at  the  time  of  making  the  will,  he  Ihould  afterwards  acquire 

goatSy  fo  as.tQ  leave  fonoe  at  lus  death,  one  third  of  them  goes  as  a  le- 
gacy to  Zeyd  (accordiag  to  the  Raivdyet  Sabeeb ;)  for  here  the  condi- 
tion of  validity  (namely,  that  the  teftator  die  pofleflcdof  the  property) 
exifts^ 

unief)  it  WM  Ip  a  perfon  bequeath  **  a  goat  <f  his  property"  to  Zeyd^  and  af- 

^fnttrtj,°m*  tcrwards  die  without  leaving  any  goats,  the  price  of  a  goat  mull  in 
TOuft b^rfff''    ^^^'  '^^^^  ^  P^'*^  *°  Zeyd;  for  the  teftator*s  expreffion  *'  a  goat  /A« 
charged  1^  a  **  property*^  denotes  bis  intention  to  bequeath  the  worth  of  the  aninwL 
^»^M.        ^^>  °"  the  contrary,  he  neither  bequeath  **  a  goat  ^  bis  property"  nor 
**  one  (^  his  goats"  but  fimply  **  a  goat  "  (to  Zeyd)  y/ixhoMt  any 
relation  to  his  property  or  herd  of  goats,  in  that  cafe  there  is  a  difier- 
ence  of  opinion,  fome  iaying  that  the  bequeft  is  not  valid,  as  the  ab- 
solute expreilion  of  the  teftator  denotes  his  intention  to  have  been  a  le- 
gacy of  the  animal  itfelf,  of  which  he  had  none,— whilft  others  main- 
tain it  to  be  valid,  for  this  realbn,  that  the  teftator  having  ipeciiieda 
goat,  of  which  he  had  Bone,  muft  be  fuppofed  to  have  intended  the 
worth  of  it.    If,  on  the  other  hand,  the  words  of  the  teftator  were 

**  I  bequeath 
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**  I  iefueatb  OMe  of  my  goats,"  in  that  Cftfe  the  bequcft  is  evidently  in- 
valid ; '  becaule  the  relatioa  to  his  herd,  of  ^ts  4et«rmi(ies  the.  legacy  .. 
to  Hve  been  reftri^ted  to  the  animal  itfcifi    (A  variety  of.  ca£b  Oifthb 
nature  occur,  and  are  deteraiined  on  the  principle  now  ftated.)  .  .  , 

If  a  perfon  bequeath  "  a  third vf  his  frofer/y  iehis  Am-Walids,  Diibibudon 

"  fo  the  difirejedy  and  to  heggars^^*  and  the  Am-HTaiids  aoioUnt  to.  madiTS- 

thrce  in  all, — in  that  cafe,  according  to  the  two  Elders,  a  third  of  his-  niwlytothrw 

t.  -  different  de- 

property  is,  after  his  death,  divided  into  nve  fliares,  of  which  three  fcriptioni  of 

arc  given  equally  among  the  Am'Walids.,  one  to  tl^e  diftrefied,  and  ^  ""' 
one  to  beggars.    Mohammed^  on  the  contrary,  fiiys  that  it  is  to  be  di- 
vided into  feven  fhares,  of  which  three  are  diftributed  in  equal  por- 
tions among  the  Am-Walidsy  two  given  to  the  diftrefied,  and  two  to 
beggars  *. 

Tf  a  perfon  bequeath  "  a  thirdof  his  property  to  a  certain  perfan  and  or.uuia- 
io  the  difreffedy'*  in  that  cafe,  according  to  the  two  Elders^  tlie  third  fV^^^ 
is  divided  into  two  equal  parts,  one  of  which  is  given  to  the  pcrfon  cUftof  peo- 
named,  and  the  other  to  the  diftrefied  ;  whereas  Mohammed  maintains, 
that  it  muft  be  divided  into  three  fliares,  one  to  be  given  to  the  faid 
perfon,  and  two  to  the  diftrefied. 

If  a  pcrfon  bequeath  "  a  third  of  his  property  to  the  dt/irejed**  the  ortoapir. 
two  .£/iin  are  of  opinion  that  the  executor  may  in  that  cafe  give  the  rf^JLJr^ 
whole  of  the  third  to  one  diftrefied  perfon  ;  whereas  JWo;6(iWffK^  holds  ■*^** 
that  it  caimot  be  given  to  fewer  than  two. 

If  a  perfon  bequeath  one  hundred  £rms  to  Zejd,  and  one  hundred  Cafe  of  a 
to  jimroot  and  afterwards  declare  Bicker  to  be  a  participator  with  them,  w^'^S. 


*  Tlie.arguoie^arebcreQmitted,  as  (in  this  and rotnef^yriiigiidUiices)  they  tur^ 
a  certiunpcwliariuesinthegniiiimaTof  tb«  Arable  \3H^aa.g<s. 
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ted.bythe     Tsy  faying  "  I  have  made  thee  Bicker  a  fliarer  with  Z/y^and  Ctowr," 

pmicipition  Bicker  is  in  that  cafe  entitled  to  a  third  of  each  of  their  porttoDS,  ia  or- 

oth^  [**       der  that  he  may  be  put  on  an  equality,  as  the  words  of  the  leftalor 

teei.  evidently  imply  that  intention,  for  the  term  ufed  by  him  [Slairiuu] 

literally  means  equality,  whichit  is  here  poflible  to  preferve,  uid  there 

is  no  impra^icability  in  the  execution  of  the  bequeft.   It  is  btherwife, 

where  the  portions  of  the  legatees  are  unequal,  as  if  thelegacy  of  2(y^ 

were  four  hundred  dirms  and  that  of  Omar  two  hundred,  and  Bicker 

were  declared  by  the  teftator  to  be  a  (harcr  with  them ;  for  in  that  cafe 

the  edabliniment  of  an  equality  is  impradicable,  and  therefQre  ^ktr 

is  entitled  to  receive  a  moiety  of  each  of  their  fhares,  that  they  zqaj'  be 

brought  as  i^axly  oa  an  equality  as  poflible. 

An  xcknow-  Ip  a  perfon,  on  bis  death  bed,  fay  to  his  heirs,  **  I  am  Indebted  to 

debl"upona  **  Zeyd^  and  you  muft  Credit  what  he  fays,"  in  that  cafe  the  claimrf 
<'!?')'*»*^' "  Zjsydf  to  any  amount  not  exceeding  a  third  of  the  eftate,  muft  be  ad- 
theeitentof  mitted* .  ^thoug^  tbelieirs  fhould  ^fify  it.  This  proceeds  on  a^- 
cftite.  °  voorablc.  conftrudion.  Analogy  would  fuggcft  that  the  declaradoa  of 
Xeydia,  not  to  be  credited;  for  although  an  acknowledgment  concerning 
^  thing  undefined  be .  approved,  flili  its  efFe£t  depends- upon  the  afcer* 
tainment  o(  it ;  and  as  that  cannot  be  had,  becaufe  of  the  death  of  the 
acknowledger,  it  would  follow  that  the  declaration  of  Zeyti  is  of  no 
weight. .  The  rcafon,  however,  for  a  more  favourable  coaftruaion, 
in  this  particular,  is,  that  the  objeifl  of  the  acknowledger  is  evident- 
ly to  give  ZeyddL  preference  over  his  heirs ;  and  it  being  poflible  to  ex- 
ecute his  defign  in  the  way  of  a  bequcft,  and  men  being  (moreover) 
defirous  of  difchargiug  themfelves  of  obligations  where  they  may  know 
of  the  debt  itfelf,  but  are  uncertain  as  to  the  amount,  (as  having 
forgotten  it,)  the  acknowledgment  is  therefore  confidered  equiva- 
lent to  a  bequefl  of  which  the  amount  is  left  to  the  determination  of 
the  legatee, — whence  the  matter  is  regarded  in  the  fame  light  as  if 
the  acknowledger  had  faid  to  his  heirs,  "  if  Zeyd  come  and  claim  any 
**  thing  from  you  on  my  behalf,  pay  him  the  fame,  to  whatever 

"amount," 
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"  amount,"— which  declaration  would  be  recognized  and  complied 
with,  to  the  amdunt  of  one  third  of  the  ei^ate  ;  and  the  acknowledg' 
menC  being  thus  equivalent  to  a  bequeft,  the  declaration  of  ^ry^muft 
be  credited  to  the  amount  o(  one  third  of  the  acknowlcd^r's  6ftatc, 
and  no  more.  If,  therefore,  belides  the  acknowledgment  in  queftion, 
the  during  peribn  had  made  various  bequefls  in  favour  of  others,  one 
.  third  of  his  eilate  muft  be  fet  apart  for  the  legatees,  and  two  thirds 
for  the  heirs,  when  both  parties  muft  be  required  '*  to  verifythe  de- 
*'  claration  of  Ztyd  to  fuch  extent  as  they  may  thitlk  proper."  Now, 
if  both  parties  acknowledge  that  there  is  ibmething  owing  to  Zeyd,  it 
is  evident  that  there  reils  a  debt  upon  the  eftate  ai^£ling  the  Ihares  of 
each  refpeftively ;  and  accori^ngly,  a  deduditm  is  made  from  the  le- 
gatees, to  the  amount  of  one  third  of  what  they  acknowledge  to  be 
owing  to  ZtyJ,  and  from  the  heirs,  to  the  amount  of  two  thirds  of 
wbfjC  they  have  fo  acknowledged,  in  order  that  the  acknowledgment 
of  each  party  may  be  carried  into  executiou  in  proportion  to  his  right 
ia:tbe.wh(lle~eil»te.  If  Z<?7(/ fhould  claim  Aill  more  thaa  what  talis  ' 
to  hiiaia  virtue  of  this  acknowledgment  of  the  parties,  each  patty 
[thqheiiis  and  legatees]  mail  be  refpe^vely  requiiledto  jn^e  oath,  to 
the  i^  ■■  of-  their  htowkt^ei  or,  in  other  wor^ls,  to  tbis  efie£t,  thfit 
'< .  they  do  not  Jbtaw  of  any  more  being  due  to  ZtyJ }"— -fiv  they  caanoG 
be  required  to  i^Nvax.pofitivtfy,  as  thdr  oath  regards  a  manor  between 
the  claimant  and  the  acknowledger  merdy ,  and  in  which-  they  are  aotf 
princqials*    ■     ^ 

If  a  perfpn  bequeath  any  article  jointly  tto  one  of  his  heirs  and  a  Ajobt  ie- 
ftranger,  in  this  cafe  the  bcqueft  in  favour  of  the  har  is  not  admitted,  g^*^" 
and  a  moiety  only  of  the  legacy  is  given  to  the  ftranger ;  becaufe,  as  ftnngv  » 
an  heir  poflefles  the  capacity  of  being  a  legatee*,  he  therefore  ob-  riToorefth* 

*'  The  incapsrity  of  an  heir  to  rucceed  to  a  Jegicy  doei  not  arilefrom  any  natural  tr  ari~ 
giiul iekStiahim^  but  isoccaConed  Iblely  by  the  ordiiuace  of  the  LAW  inthii  pntkulac, 
which  fu%cnds  it  upon  the  confent  of  his  co-heirs. 
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Utter  only,    .  Aruds  the  ftfflQger  in  the  title  wluch  he  would  othierwiie  fatve  to  die 

•foaebiofi     complete  legacy.     It  is  not  lb  where  a  logicy  is  kftbetwecnone  per- 

fon  hvtng  and  another  dead,  for  here  the  who^  goes  to  the  iiviag 

legatee,  Ance  as  a  dead  perfoa  is  Incapable  of  ioooeediiig  to*  beqiieft, 

there  is  no  obAmdion  in  this  ioAaoce. 

and  fi>  like-        '  If  a  peHbn  make  a  will  jointly  in  ^voar  of  im  Mwflerer  and  a 

beqMft  w'die  Granger,  in  that  cafe  *he  murderer  is  not  entitled  to  any  thing,  and 

T"^^^^**     the  ftrangcr  receives  only  a  moiety  of  the  le^y,  for  «he  ma&ui  af- 

and  >  figned  in  the  foregoing  cafe,  to  wit,  that  the  murderer  ^IHce  an  heir) 

*"'        poflcflfes  -the  capacity  <i£  being  a  legatee,  and  ^thcrefiwe  obArwAs  the 

ftranger^  title  to  (he  whole,  as  there  Aated.     It  is  othcrwife  wbew  a 

perfon,  <^  his -deathbed,  m^es  a  declaration  of  any  ipectfie  thing  <v 

fuin  dne  by  him  to-t>ne  of  his'heirs  and  a 'ftrangn*  jointly;  for  there 

the  declaration  is  invalid  as  well  with  refpeft  to  the  ArangBr-w  Ae 

■  heir.     The  rtafftnctf  this  drftinftion  is,  that  a  will  orbequeft  h  m 

'ilidieation  «ff  endowment ;  and  as,  by  it,  a -joint  omcern  is  eftaUiflKd 

'bnwecn-the'two 'legatees,  the  bequeft  is  therefore  valid  with  >i«fped 

to'him,  ofthle  two,  who  is  not  under  Q'legal  inc^acky,  fiMMlyi'the 

'Arawger;— whereas  a  deblara^norackBowledgnfedt  ie^anoaiuuiOB- 

tion  tifihe  right  oif  ^'parties  in  whdle  ftvour  k  >&  nalte,  Kfenndio 

a  pad:  time,  'under  'the  deicription  -ef  junt  concern,  a  thing  -«ihich 

cannot  be  etln^Uflied;  for  the  edabli ihtneilt  of  it  with  Kf^eft-tethe 

{hunger  only,  independant  of  the  defcription  of  joint  concern, -jftcoo- 

trary  to  the  tenor  of  the  dying  perfba's  declaration ;  and  the  eft^il^- 

moit  Df;)t.(on  the  other- haiid)  intbe^niBROcar-of  j<untioiMcera,\occa- 

•fions  the-eftabliAimeiK  of-a  deckmtion  in  £tvour  of  aa  heir,  iqn  a 

deitthbed,  which  is  unlawfol. 

Anyaccident         If  a  perfon  bequeath  three  garments  of  different  prices,  leaving 

uncerJbty     the-beft-ibja?)-*/,  thenftxt  hwrfae'ttfOWftw,  snA  tht'vf^fft t&Bit<ier^ 

w'thc^fe^  '  ^^^  ^"^  of  thefe  garments  be  afterwards  loft,  without  its  being'known 

ceeimnnuii      which  of  them  it  was,  and  the  heirs  of  the  teftator  declare,  to  each 
the  will.  ' 

4  legatee 
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legatee  in  particular,  that  "  his  fhare  is  loft,"  the  bequeft  is  null  in 
totQy  as  it  is  in  this  cafe  uncertain  who  are  the  legatees,  and  fuch  un- 
certainty occafions  an  annulment  of  the  will,  iince  the  fCdzee  cannot 
pais  a  decree  concerning  a  thing  unknown.  If,  on  the  contrary,  the 
heirs  make  over  the  two  remaining  garments  to  the  legatees  the 
bequeft  is  not  null,  but  ftill  continues  in  force,  and  thofe  two  gar- 
ments are  divided  among  them,  by  two  thirds  of  the  beft  being  given 
to  Zeydt  two  thirds  of  the  worft  to  Bicker^  and  the  remiining  third  of 
each  to  Omar, 
i        ■ 

'  .  Ip  Zeyd  bequeath  to  Omar  a  fpecific  apartment  of  a  houfe  held  in  Bequeft  of  an 
{Nirtaerfliip  between  him  and  Bicker,  it  is  requifite  that  a  partition  be  a'^SiJ 
nladeof  the  houfe;  and  then,  if  the  apartment  fo  bequeathed  ftiould  '"»"'^'' 
fell  within,  the  ftiare  of  Z^</,  it  muft  be  given  to  Omar  as  his  legacy, 
acQsrding  to  the  two  Elders',  whereas,  according  to  Mohammed,  he  is 
entitled  only  to  one  half  of  it.  If,  on  the  other  hand,  the  apartment  fo 
Iiequeathed  ihould  not  fall  within  the  ihare  of  Ze^dy  then,  accor^ling 
to  the  two  Klders,  a  number  of  cubits  equal  to  the  fize  of  the  bequeath- 
ed apartment  muft  be  given  to  Omar  from  the  ihare  of  Zeyd,  where- 
as, according  to  Mohammed,  he  is  entitled  only  to  ha^  that  number. 
The  argument  of  Mohammed  is  that  in  this  cafe  the  teftator  has  be- 
queathed p^utly  his  own  property,  and  partly  the  property  of  another, 
inafmuch  as  the  houfe  was  ftiared  equally  between  him  and  Bicker  in 
all  ks  parts.  The  bequeft,  therefore,  takes  effe^  with  refpeft  to  the 
former,  but  remains  fufpended  with  refpe£l;  to  the  latter;  and  if, 
upon  the  partition,  (which  is  a  fpecies  of  exchange)  the  apartment  fall 
within  the  ftiare  o£  Zeyd,  ftill  that  part  of  the  bequeft  which  had  re- 
maned fufpended  does  not  take  cSe&,  any  more  than  where  a  perfon 
bequeaths  to  another  fome  article  which  does,not  belong  to  him,  and 
afterwards  purchafes  that  article.  Where,  moreover,  upon  a  parti- 
tion of  the  houfe,  the  apartment  inqueAion  falls  to  the  ftiare  of  the 
teftator,  his  bequeft  takes  effecl  with  rcfped  to  the  adual  legacy. 
Vol.  IV.  S  f  f  namely, 
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namelj,  an  half  of  the  apartment ;  whereas  if,  on  the  contrary^  it 
fall  ta  the  lot  of  Bicker^  ^mroi  (the  legatee)  is  to  receive  from  tbft 
ihare  of  Zr^</,  a  number  of  yards  equivalent  to  half  the  ap;fftment  $ 
becaufe,  upon  the  a&ual  legacy  filing  the  bequeA  muft  be  executed 
by  means  of  the  confi<krBtion  rcceivel  in  exchange  for  it ;  in  the  famo 
mraifier  as  wh^e  a  perfbn  bequeaths  a  flavc  who  is  afterwards  killed  %. 
in  which  caf^  the  legacy  muft  be  executed  from  the  compeafation  re^ 
ceived  for  hte  blood:  (contrary  to  where  the  flare  isjb/ei;  for  in  thitf 
cafe  the  bequeft  has  no  connexion  with  the  price  received^  faut  is  com' 
pletcly  annulled  by  the  Ikle ;  whereas,  a  bcqueil  is  not  annulled  by  a 
partition,  as  that  is  alio  a  fpecies  of  Jiparatim  o(  property,)— *The  ar- 
gument of  tbe  two  E/ders  is,  that  the  teftatOT  has  certunly  ncieant  to 
bequeath  an  article  in  which  his  prqierty  may  be  firmly  and  iolidfy 
^ftabliflied  by  means  of  pffrtition ;  for  his  ^parent  objcA  is  to  b»^ 
qiwatb  an  article  which  in  every  refped  may  be  prodoftireof  ufe;  and 
that  can  be  accompliftied  only  by  partition^  as  the  ufe  of  a  thing  of 
which  tixe  property  ii  Ihared  in  common  with  another  is  defe£tiwe.-» 
Where,  thei^ore,  the  apartment  bequeathed,  upon  a  partition  being 
made,  falls  to  the  fliare  ^  Zeydj  and  his  property  in  It  is  fitmty  e^- 
bU(hed  m  totb^  his  bequeft  oi  it  takes  complete  effect.  With  refpe£t 
to  what  is  ur^ed  by  Mobemimed^  that  •*  partition  is  a  fort  of  emciua^i^^^ 
it  may  be  replied  that  the  quality  of  exSartgft  in  partition,  is  merely 
fecondary,  the  original  defign  of  partition  being,  that  each  may  enjoy 
the  complete  ufe  of  his  own  fliare,  (whence  it  is  that  the  parties- 
may  be  competed  to  a  partition  of  it ;)  according  to  which  original 
defign  the  apartment  maybe  faid  to  have  been  in  the  poiftffion  of 
Zeyd  from  the  beginning.  Where,  on  the  other  hand,  it  fells  to. 
the  fliare  of  Bicker^  in  that  cafe  the  bequeft  of  Zeyd  takes  effcft 
from  the  {hare  allotted  to  him,  to  the  quantity  of  cubits  of  the  whole 
apartment ;  becaufe  that  quantity  is  the  confideration  for  the  apart- 
inentj  as  has  been  already  ftated ; — or,  beCaufe  the  bequeft  muft  be 
thus  conftraed,  that  the  teftator,  by  the  apartment,  merely  meant 
a  fum  of  raeafurement  equivalent  thereto,  in  order  that  his  defign 
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goay  be  anrwer«d  as  fzr  as  the  nature  of  the  cafe  admits  *;—oreUe>  be-, 
eauCe  the  teftator  may  have  meaat  that  the  apartment .  fhoiJd  go  to 
Omar,  provicled  it  fell  to  his  ihare  upon  a  partition,  or  othcrwire  a 
film  of  meafuiemeiit  equiv^nt  to  it  }-i-this  cafe  being  analogpus.  jtp- 
^1^  of  a  man  .fafpeoding  the  freedom  of  a  child  born  of  his  female  flftveu 
3ad  the  divorce  of  his  wife,  upon  the  circunoflaQce  of  bis  iemale.davc: 
beariog  the  child,  (by  laying,  **  upon  my  female  flav»  being  de,liy^N 
^*  ed  of  Iwr  £rft-bom  child,  fuch  child  is  free  and  my  wife^diviorcfid}"), 
wJkioh  is  coDftnied  to  mean  atty  child,  to  produce  the!  divorce^  and  A 
/ruiii^ .child  to  produce  the  emancipatioo.— "j:  It  ia  to.  be  ohferved  thiU 
y/hct<  tfa«  aputraoit  does  not  fall  to  the  ihare  ofZfydt  i£  the  extern^ 
of  thC'Wh^e  hovfe  be  one  hundred  cubits,  a|i4  that  oC  the  apartmeut 
teo»  A^hfwDmt4 m  that  cale  is  of  Qpinipn  that  the  ^re  of  Zeyd'ts  to  t}^ 
divided  into  ten  parts,  of  which  ninp  rauft  be  givw  tQ  the  hei^i^  acyi 
one  ta  Omarvr-^whcfta  the  two  E^tlers  hold  thatitjbe  Jth^ffi  of  ^^jf^ie 
p3  ^  divided, into  five  parts,  of  whjch  one  i$ipA  l^e^.^yen  tq,Qfjfar, 
And  {biK  to  the  teftator's  heirs.  (With  relp^  to  .vvhajt  i^  mencio^d 
uixiic  l^pJ^,  that  [according  to  the. t>v.o.£^/<:^/'fi}  *'- t^eihareo^,{t^e 
•*  tpi^S&t  is  divided  uHtoekveti  parts,  of  which  tWR  are  giye«Sp,0!W(V 
*<  4nd  nine  ^o  the  heirs/'  it  is  a  mifbke»  for  this  mode  of  dWjf^pn 
obtaios  only  in  cafes  of  4ec/aratioH  Qveck^npkt^nteitf.')  It  is  h^e  pro- 
per ^(Temaj;!'^  tl^  '^  za  acifloytfle^ment  be  made  lender  ^e  fame  cir- 
cnrnfiapi/es  ^s  are  here fbted,  as  if  Z(y4  Ihould  declAreau ,Qpartmeut  of 

'^  Aa  odjoffion  tnd  nn^pre  bare  ftatedt  whitdi  ttt9  tntnlUfor  pttfju*.  infertlng  ina 
niti  ifi  or^  to  avoid  an  iotcmiption  of  the  context. 

'*  Objection.— .If  fuch  be  the  teftator's  ntcaning,  why  is. the  particular  ^rtment  given 
**  to  Omar  when  it  fells  to  the  fliare  of  Zejif"  "• 

■*'  Reply. — ^T<he  AputmonC  in  queflion  iioiade  tbe  l^wy,  irtwie.it  ^b  to  the  fluK 
**  of  Zeydy  fyrthis  jfcafon,  xbat  in  thus  fettling  die  nutter  a  regard  is  paid  to  the  tfn  chief 
"  diAioguUhing  circumftanccs  of  the  cafe,  namely,  the  quantity  or  fum  [of  the  thing  be- 
**  queathed,]  and  the  inveflilure  [of  the  legatee]  with  the  ai5^ual  apartment:'— and  as, 
**  Whem.thc  BpartmtHt  fells  tO'the  lot  d  Bidar^  it  is  tmpofliblcio  payattentiop  to.iMi 
^  pnwmtW-Ch  it  .Wif  oidiqgl;^  in  tbfit  calc  fuffices  to  pay  attention  to  the  firft." 

Sff  a  the 
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the  extent  of  ten  cubits,  in  a  houfe  of  one  hundred  cubits,  which  \af 
poflefled  in  common  with  another,  to  be  the  property  of  Omar,  fome 
fay  that  in  this  calc  alfo  a  difference  of  opinion  obtains  between  the  two 
EJ^h■sznd  Mohammed;  whilft  others  maintain  that  there  is  no  difference 
ofdoftrine  in  this  point,  A/Moflwwialfo  holding  (in  common  with  the 
.two  Elders)  that  in  cafe  the  faid  apartment  fall  to  the  fliare  of  Z^d^ 
it  goes  complete  to  the  acknowledgee  [the  perfon  in  whole  favour  the 
acknOwledgffKnt  is  made,]  or  otherwife,  that  the  fliare  of  the  acknow- 
ledger is  divided  into  eleven  parts,  of  which  two  are  given  to  the  ac- 
knowledgee and  nine  to  the  acknowledger.  The  rcaibn  of  this  laftadjoft- 
ment  is  that  the  acknowledger  here  makes  his  acknowledgment  to  this 
purpofe;  **  the  houfe  which,  exclufive  of  that  apartment,  meafures 
**  ninety  cubits,  is  the  joint  property  of  me  and  my  partner, — ctf  which 
"  forty-five  appertain  to  me  ;"  and  the  acknowledgee  claims  ten  cubits 
from  the  fifty  which  fall  to  the  fhare  of  the  acknowledger.  The  fifty 
cubits  therefore,  which  .conftitute  a  moiety  of  the  houfe,  are  divided 
between  the  acknowledger  and  acknowledgee  in  this  way,  that  the 
acknowledgee  takes  in  the  proportion  of  ten  cuKts,  and  the  acknew- 
ledgerin  the  proportion  of  forty-five,  and  accordingly  that  moiety  of  the 
houfe  is  difpofed  of  in  eleven  Diares.  It  is  otherwife  with  refpeft  to  a 
bequeft,  as  before  ftatcd ;  for  there  this  mode  of  divifion  cannot  otaoD, 
as  the  teftator,  in  making  his  bequeft,  cannot  be  fuppofed  to  havftfaid 
•*  this  houfe,  except  fuch  an  apartment,  is  in  common  between  me 
**  and  my  partner,"  fince  if  he  were  to  fpeak  thus  his  bequeft  would  be 
null,  as  the  bequeft  of  another's  property  is  not  approved,  Moham- 
med further  remarks  that  the  difference  between  a  bequeft  and  an  ac- 
knowledgment is  this,  that  an  acknowledgment  affecting  the  property 
of  another  is  approved,  (infomuch  that  if  a  perfon  were  to  declare 
that  **  fuch  a  thing,  held  by  Zeyd^  is  the  property  of  Amroo"  and 
thia  perfbn  ftiould  at  any  time  thereafter  become  proprietor  of  that 
thing,  he  ts  directed  to  deliver  it  up  to  j^mrooy)  whereas  a  bequeft  of 
the  property  of  another  is  utterly  null  and  void,  inlomUch-that  if  a 
perfon  bequeath  any  thing  belonging  to  another,  and  afterwards  be- 
come 
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come  proprietor  of  that  thing,  and  die,  (Uli  the  bequcA  is  of  no  ^ 
cffea*. .     . 

If  a  pcrfon  bequeath  a  thourand  cSrms  that  belong  to  another,  the  Thcvaiidtty 
execution  of  the  bequeft  refts  entirely  on  the  confent  of  the  proprietor,,  of^^^b^, 
and  it  is  optional  in  him  to  confirm  it,  or  not,  as  he  pleafes.  If  he,-  '""P^K'^*"*- 
therefore,  after  the  death  of  the  teftator,  give'his  confent,  the  bequeft  u[>on  the  pro- 
is  valid,  and  the  money  paid  to  the  legatee  accordingly.  This  confent,  fJilt.  '^*""" 
however,  is  purely  voluntary  and  gratuitous  ;  whence  if,  after  having 
fignified  it,  the  perfon  refufe  to  pay  the  money,  it  is  lawful. 

If  two  fons  make  a  partition  of  their  fether*s  cftate,  and  one  of  Anheir,«fifr 
them  then  declare  that  "  his  fether  bad  bequeathed  a  third  of  his  pro-  th^SaK.^. 
•*  petty  to  Zeydt**  he  [the  declarer]  muft  in  that  cafe  make  over  a  third  '«no*''^B|''S 

•  There  being  here  a  confiderable  deviation  from  the  original  text,  and  alfo  fome  con- 
fuftoninthe  ful^e^t,  (owing  to  the  quantky  of  wtrancous  matter  introdiicedbjrtbePrrAnt 
oommentatots,)  the  tranllator  thinks  it  his  duty  to  give  the  whole  paflage  literally,  from  X 
to  •,  as  ftatcd  in  the  Jraiic  copy. — "  Where  the  apartment  falls  to  the  other  partner, 
"  not  the  teftator,  the  houre  mcafuring  one  hundred  cubits,  and  the  apartment  ten  cubits, 
**  the  teftator's  (hare  is  divided  into  ten  lots,  nine  for  the  heirs,  andoneftir  the  legwBe.— 
"  Thisisafccording  to  Aftia/MnA^i  for  he  fuppofes  the  legatee  tomuUiplyaoioictyof the, 
'*  aptrtm^jit  bfi  Aye,  (the  number  of  cubits  it  meafUres,)  and  the  heirs  the  half  of  the  re- 
**  mainder  of  the  houfe  by  forty-five ;  and  thus  the  whole  will  compofe  five  lots  [of  ten 
«  cubits,]  which  makes  ten  [lots  of  five  cubits.]— But  according  to  the  two  [E/deri}  it  is 
"  divided  into  eleven  lots ;  bccaafe  Aey  foppofe  Ae  l^Mee  to  multiply  by  ten,  and  the 
*•  heirs  by  forty-fi«  i  aioi  thus  the  whole  compofcs  eleven  lots,  two  for  the  legatee,  and 
**  nine  for  the  heirs. — If  declaration  [aciwwitdgmtnt}  be  put  in  the  place  of  bequeft,  it  is 
»  faid  there  is  a  difference  of  opinion : — hut  it  is  alfo  faid  that  there  is  no  difFcrence  on  the 
"  partofA/fJ^jfiiflUd^— theonlydiflerenee,  accix^ingto  him,  being  that  an  acknowlei^- 
**  ment  affeflfng  the  property  of  aootber  is  valid, — infomuch  that  be  who  makes  anackoow- 
*'  ledgment  concerning  property  poflcfied  by  another  in  favour  of  a  different  pcrfon,  and 
"  afterwards  obtains  pofTelTian  of  the  fame,  muft  be  direded  to  give  it  up  to  the  acknow- 
*"  ledgee; — whereas  a  bequeft  affefling  the  property  of  another  is  null}  infomuch  that  if 
**  the  teftator  fhould  by  any  means  afterwards  become  poilelled  of  that  property,'  and  then 
**  die,  ftUI  lus  bequeft  does  not  pals,"  [is  of  no  efied.  J 
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fivouroran.  ofhU  portion  to  Zeyd.    'Hiis  proceeds  upoaa&vourftUecooftni£tio&. 

My  thc"^-    Mohammed^  on  the  contrary,  maintains  that  the  declarer  is  to  make 

knowiedged    ^ygr  ^^  halfof  his  portion  to  Zeyd\  (and  fuch  is  what  analogy  wooU 

praportion  of  fiigge(l  \)  bccaule  wbeo  this  ion  made  the  declaration  th^  Zeyd  was 

^        entitlei  -to  a  third,  he  then  in  faft  declared  Zeyd  to  be  entitled  to  as 

oluch  as  himlelf,  whence 'it  is  requiflCe  that  he  make  over  a  mnctyof 

hiS'  portion  to  him,  in  order  that  both  may  be  placed  on  an  e^oaljty. 

^hereaibti,  however,  for  a  more  JavouraUe  conftru^ou  in  this  parti* 

cular  is,  that  the  ion  has  here  made  a  declaration,  in  faroyr  ^  Ztyif 

o^onethird,  aSefting  the  whok  eftate  indefinitely;  and  as  the  wh<de 

ei^ate  has  goiie  in  two  portions,  each  falling  to  each  iba  refpedivdj, 

it  follows  that  the  fon  has  made  his  declaration  in  favour  of  Zeydvii^ 

refpe£l  only  to  a  third  of  his  own  portion. 

Bequeft  of  a  If  a  perfon  bequeath  a  particular  female  flavc  to  Zeyd,  and  after 

who  (previ-  his  death  the  faid  flave  bring  forth  a  child,  the  legatee  is  In  that  cafe 
pi^tiSw?tf  entitled  to  both  the  mother  and  child,  provided,  however,  that  theit 
the  eftate)  added  valuc  do  not  exceed  a  third  of  the  eftate,  for  then  Zeyd  is  to  re- 
child,  ceive  the  female  flave,  as  far  as  a  third  of  the  eilate,  and  if  her  value 
be  ihort  of  the  third,  the  reiidue  muil  be  made  up  to  him  from  the 
value  of  the  child.  This  is  according  to  Htateefa.  The  two  disciples, 
on  the  contrary,  maintain  that  in  this  cafe  the  legatee  is  to  receive  to 
the  amount  of  a  third  of  the  property  from  both  the  mother  and  child, 
in  proportion  to  their  refpe£tive,  values.  Thus  if  the  val  w  of  the  mother 
be  three  hundred  dirms,  that  of  the  child  the  fame,  and  the  other  cfiWts 
amount  to  fix  hundred  dirmst  the  whole  forms  an  ei)atc  of  one  thoufaod 
two  hundred  dirms,  of  which  a  third  is  four  hundred.  Now  Hant^a 
holds  that,  in  this  cafe  the  female  flave  mufl:  be  made  over  to  the  l^atee 
in  payment  of  three  hundred  diiftUj  and  he  alfo  receives  one  hundred  de- 
du6:ed  from  the  value  of  the  child  ;'— whereas  the  two  diibiples  m^- 
tain  that  he  is  entitled  to  a  deduftion  of  two  thirds  from  t3ie  value  of 
each.  The  argument  of  the  two  difciples  is,. that  the  child  is  vir- 
tually included  in  the  bequeft,  from  its  being  (as  it  were)  a  dependant 
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iM  the  original  fubje£t  of  it,  and  that  therefore  the  bequeft  muft-b«  exe- 
cuted proportionally  from  both,  without  preference  or  diftin^ion,.— 
The  arguineot  of  ifisiw^  is,  that  the  mother  i&  the  original  fubje^  of 
the  bequeft,  and  the  child  only  a  dependant;  and  the  dependant  can* 
not  obftfuA  the  original..  If,  moreover,  the  bequeft  were  executed 
equally  from  both',,  it  induces  this  conCequence^.that  a  part  of  the  le-^ 
gacy  is  fptit:  oSt  fr(Mn  the  original  fubjed,  which  is  unlawful.  AU^ 
that  ia  here  advanced  proeeeds  on  a  fuppofitioaof  the  birth  of  the  child 
happening  prior  to  the  partitim,  and  the  acceptance  of  the  legatee  ^ 
for  if  it  jhould  take  place  afterwards,  the  child  tnconteftibly  belongs  to 
kim».  as.  bung  the  ofi^ring  of  his  property ;  for  his  right  in.  the  flare, 
wssfiillf  aodoompletely  eftablilhedby  the  partition.. 


S  E  C  T  I  O  N, 
Of  the  FerM  gf  making  Wilh,. 


Iv  ij  to  be  obierved,.  as-  a  generd  rule,  that  where  a  per(bn  per-  onuutou* 
fen  per^mns,.  with  his  property,,  any  gr^uitous  deed,  of  immediate  »a».of>ni- 
^eration,  (that  is,  not  reftrided  to  his  death,)  if  he  be  in  health  at  mio'n/if  «- 
the  lime,  fuch  deed  is  valid  to  the  extent  rf  all  his  property, — or.  If  Tde'Sib^'* 
hebelick^,  ittakesaffe^to  the  extentof  one  ttunl<^hi$  propei'Cy;  "iteeffeato 
and-  where  a.perfon  performs  fuch  deed,  with  his  property,  reftiiAed.  om  thini  of 

*  Arab.  J/tw^n.— This  tem  [u  hu  been  akady  oUerved)  literally  tncms  fic^.  In 
tbe  language  of  the  law,  however,  it  is  always  ufed  to  lignify  a  dj'mg  perfon,— diat  is, 
**  fick  ef  a  mtrtal  illntfs ;"  and  ia  that  fenfc  it  it  invariab^y  to  be  undcrftood  ihcoughout 
diis  book,. 

to 
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the  property    to  the  circumftanee  of  his  deceafe,  it  takes  effcA  to  th,e  e3U«it  of.a 
*"'*''  third  of  His  property,  whether,  at  the  time,,  he  bt  iick  or  jn  health. 

If,  on,  the  contrary,  a  perfon  make  aii  acknowledgpierit  of  dpbt,  fuiA 
.acknowledgment  is  of  eff^Q.  to  the  whole  extent  of  his  propertyi  oo^- 
withibnding  it  be  ma,de  during  fickuefs,  as  this  is  not  z.,gr(ituitau 
deed-.,  StilJI,  .hqwever^  a  declaration  of  this  nature,  male  in  health, 
,prcped?8  .a  declaration  pf  the  fame  nature  made  in  licknefa..  It  .is  alii) 
to^,r£Epark5^,..jtljat  a.,6claiefs  of  which  a  perfon  after ward$-,^ecoycB 
is cpnfiflere^i,, in  ,i.aw,,«  health *. ,  -■  _  . 

.  AnacinMv-  :  iFj^-ftck  p^fijivqiake  an  acknowledgment  of  .liebtifttfMfojtfpf.  a 
d«(hb:dT»'  Grange  woman,  or  make  a  bequeft  in  her  fewour,  oq  b^fljjjw^ai.gift 
valid  la  fa-  upon  her,  and  afterwards  marry  her,  and  then  die,  the  acknowledg- 
pcrfbn  who  qicnt  is  valid ;  but  the  bcqueft  pr  gift  is  void ;  for  the  ouUi^y.  ^  aa 
becomes  an  acknowledgmoot  io.favourof  anheir  depends  on  the  perloAh^vi^h^ 
hciri  but  not  ^p  bfi;'  ftt  ^5  tipe  of  making  it, ,  whereas,  the,  nuUity  pf  a.h^u^  ip 
fif*;.  ■  ."  !favpur.qf  an  heir  depends  on  the. legatee  being  (bat  th«^-):ij[t»^  .pfitbe 
tfiftator's  death„,asiias  been  alrea.dy expired;  an4 *s.the ^95paj^.W8s 
•  .  ■  j^ot^i)  heir;atthe-tifn£of  theacltnowledginent,  b^t  l)adhM^9j*a[by 
;.,'..■  .  .mar^iagej.at  the;  tipie  qf. thc.tcftator's  death,.  the.^)cnojw4q^g3«at  is 
'  . therefore  y^liji',.bo|jtlw.lK^eftisvoid;  andib3il5ew^q^tl?l^^ 

•     futje'J^ito^tiiQ.fanne.fvle^s, thq  I>cqueft.  ;■:■'(■>•.■:■:  j,i  ;.:  • 

neither  u  an  :  !  If  ;a  fick^pcntba^maks/ati  acknawledgioent «(  debt  duQ^^^iibim  'to 
j^'J^'^^H-^  .hisifon,  or  mak^k^biiqueii  in  hifi  favour,  or  beftowa  glfo  li|»a  .him, 
valid,  if  the  ata.time  when>tbclfon^as.aChnAian,  and  he.{tfae:f6n}  afterwards, 
inheritance  previous' to  jiis  &ther*s:  death,  becopie  a  A6i^roaM4"aBi  iboArdccds 
!ir<h"pSL  .of  acknowledgment,  gift,  or  bequeft,- are  void:  <hc  i^eqlipft^BDd  .tfcc 
previous  to  mft  bccaufc  of  the  foQ  bcioff  an  heir  at  thcdeadi  ■ofias'fttitf*,  as 
above  explained;  and  the  acknowledgment,  bocaofeji  ghaniiyir*PC 


the  deed. 


.'  y:  c  I- 


*  This  pafTagc  has  no  place  in  the  Jrahic  copy.     It  has  been  introduced  in  At  PtT' 
ftan  verfion  as  ji,prmifs  ncceflary  to  the  completeiy undefjtitfiding  of  what  f«iUows\ 

fOD, 
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-fin,  on  account  of  the  bar,  (hlmely  difierence  ofVeligioh,)  was  not 
air  heir  at  the  time  of  making  it,  Aill  the-  caufe  o(  inheritance'  (name- 
ly conianguinity)  did  thai  exifl;,  which  throws  an  imputation  oa 
the  father,  as  it  ingenders  a  {ufptcton  that  he  may  have  made  ^faife 

"'declaration,  in  order  to  fecure  the  defcent  of  part  of  his  fortune  to  his 
ion.    It  is  different  in  the  cafe  of  marriaige,  as  above  ftated  ;  for  theft 

•  the  caufe  of  iaherilanc«,  (namely,  marriage,)  occurred  pofteribr  to  the 
acknowledgment,  and  had  no  exigence  previous  thereto  ;  for  fuppof- 
ing  the  marriage  to  have  exifted  at  the  period  of  making  the  acknow- 

Tledgmcut,  and  that  Hie  wife,  being  then  a  chriftian,  fhould  after- 
wsirds,  before  the  hufl)and*s  death,  become  a  Ahijfufmany  in  that  caibk 
[the  adcnowledgment]  would  not  be  valid. 

.   If  a  fick  perfon  make  an  ackncfwledgment  of  debt  due  by  him  Va  Snchacknmr- 
■his  fon,  who  is  an  abfblutc  fiave  or  Mokaiih^ — or  bcftow  a  gift  upon  «£*  w  te- 
'  him,  ormake  a  bequeft  in  his  favour,  and  the  ion  fhould  afterwards,  S^S.  in  ft- 
;before  the  death  of  his  father,  obtain  his  liberty,  in  that  cafe  none  of  beinstflavc, 
thefe  deeds  are  Valid,  becaufe  of  the  reafbns  explained  in  the  preced-  JJ^'  \^ 
ing  example.    It  is  related,  in  thcMabfootj  under  the  head  of  j4d-  <»"«•*«• 
■  knswtedgineniSt  that  •*  the  acknowledgment  "of  a' fick' perfon- in  fevour  thefiwho^i 
'*'  of  his  fon  who  is  a  fiave  is  valid,  provided  the  flave  be  hot  in  debt ;  »entdid^ 
**  for  in  that  cafe  the  acknowledgment  is,  in  efled,  in  favour  of  the  ™^ 
'*  maftef,  who  is  a  ftranger ;  and  an  acknowledgment  in  favour  of  a 
•*  ftranger  is  valid ;— whereas,  if  the  flavc  were  involved  in  debt, 
**  his  f«theil*a  acknowledgment  in  his  favour  wpuld  not  be  valid,  as 
**  in  fuch  cafe  it  could  not  be  conflrued  to  be  in  tivourof  the  mailer, 
**  Ance  an  indebted  (lave  is  the  proprietor  of  his  own  acquifitions.'*-~ 
The  btfu^  i&>  however,  invalid,  becaufe  to  eflablifh  it  regard  mufl 
be  paid  to  the  time  of  the  teAator*s  death,  and  the  fon  is  at  that 
time  an  heir,  as  bong  then  free.  With  refpe<5t,  indeed,  to  the  ^^,  it  is 
faid  to  be  valid*,  provided  the  flave  be  not  indebted ;  becaufe  a  gift  is 

•  Probably  meaning  "  in  die  Mahfoiu" 

Vol.  IV.  Ttt  an 
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on  immediate  ttftns&r  and  iav«ftUur«)  ^  m  (^9  fyn  if  St  tl^t  ppncd 
»  flftvc,  the  gift  15  ia  e£^  in  ftrour  of  bis  ma(^ ;  f»t}t  if  hp  bp  i^vo^Vr 
cd  ID  debt  the  g^  is  invalid, -^e  io  that  (»&  h^  |^  IDaAsr  pf  fol*  0W 
ilftrquifititias,  aod  a  gift  is  <oa(idefed  »8  fech*  According  tp  th^  rrtorp 
ComttKxily  received  authonties*  however,  the  gift  is  yojd  on  either 
JuppotitioD ;  for  as  a  gift  during  a  mortal  Ulnefs  is  equiyflept  to  a  be- 
queft,  it  is'thei'efore  invalid,  in  the  idme  manner  ar  a'  tibjeeit  v^ilU 
l>e  which  was  made  lit  iavdur  of  the  faax  t>erroa. 

Knlefor  iT-  Paralttic,  gouty,  or  coiiiumptive  perlbns,  where  theirdifor^ 

'Sl^^f    las  continued  for  a  Iftngth  of  time,  and  they  are  in  no  ioiM^ii^tf  dL 

i^*'  gei-  of  death,  do  not  iall  under  the  dcfcriptiMi  of  1iiifcj'|4A^,] 

whence  deeds  of  gift,  executed  by  fuch,  takeefied;'Co*t}^iia!it(^iit^ 

their  whole  property ;  becftufe,  when  alongtinae'has^dapfitdy.  tiifrfa- 

tient  has  become  familiarized  to  his  difeafe,'  which  ii  iKii''iliiai  ic' 

counted  2Aficktiefs.     (Tht  length  of  time  requllite,  by  its 'li^pife^  ko^ 

away  the  idea  aijicknefs  in  thofe  cafes  is  determined  at  one  year;  aod 

,  ■   J    .■..■    '  tfa^  that  time  the  mvalidfliould  become,  bedridden,  lie  is  ttteuac- 

;     ■-  -  .     cduAted  as  oneVteently  fick.)    If,  therefore,  any  of'thBr£dt<pn&ti$ 

?"\      thus-defcribed  rioake^  gift  in  the  beginning  of  their  ilinoik^IoRa^i 

'  they  art  bedridden,  fadi  gift  takes  elfta  from  thi?  third  of  their;^ 

pertf , '  becaufe  at  fuch  a  time  there  is  a|^rehea(ioA<of  4eatlv,'-;(wht&oe 

medicine  is  then  aditiini^Qred  to  them;)  snd  th6r<£br«  cheidi^lsc  is 

then  coniideredasa Vr«/.6^r^r^;^.  .■!  :>.  i  ■ 
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t!Ot,MiPi^figa.tjtan  itpon  a  .De^thbe^.;  ^and^tjif.. Wills  i;da; 
;  live  to  .ElJ^anG^p^t^Qq.  ,[,.„,  „  ^    ;  ,  ,1 


t    :■  ...     . .    ,      ■  ■'■■:"■■■„■   ^  ,--iy-^f:ifi    .       ,=  -i\:i^!i 

■  Ml  »iJ«J(!fli;PIi.lus  deathbed,  cmat^gat^  ^-fWH  9^.  Ki"'- ?  ■P9'?)'<'P  '""^SS* 

liyibi^iigllivjrtteteat-Sn-TOfr-valuej.or  ^Hingift  «"?R.W*'''y.rf!W,  StuM^' 

•iK)-aibi;itoeet«iiig:tfee..!lowfl'.  hire,  or .fo.fijrthj-rripr.becoE^e.^w^nf)'  ukeeiftAm 

•Amwfatlja,  rfl,tbpfe^ce4suj«coipfldrii^,4n.jtlK(-^4hf'"fi»'¥9?<i?>  ?^S3rf'*i 

elaml ^!<^l«aiQ.tli<;,^^iifcof^tbir4.gf  feBjribt&  ,,,  ■.'  ^s'r,'.,..,,,"^  f"i«^- 

-  :.■  nafo  a  iifck,  !^ii^gJfiKrfea.**kB,»tVt*i*«W''.i'»fd»»  Ma^  ^S^cW^  JJj^  \^ 
*:.thenieibiilnBij»te  bMws.'iioet {sifter  l(lis)4^h,],5hfitt^^i,bjs^gip-  ,„m,„dp,. 

'...il*B»^/^«i^  l»r«;ofiPbe  tbitd  rqnwJB^ijjf  jfja^pif,  .ji(ithi(|i|it  r^gm- 

:;  punul^bfue  iiiitjue  rpropQrti(»i,.^(iid  ,(nijft,pp:^9|fni  eni(aufiipatory;Iahour 

for  the  remainder  of  his  value,— rW:^9?^Jjis^^/i[Z^f  ygk^e^iif  m)i^«^;^e- ' 

*  Mahahat  litcnlljr  fignifiM  rmftnrtfvf/..— Thus,  a  purchaler  or  fdlcr  vbv.  gives  mye, 

-  9t  fakes  lefs,  for  an  aftkrlc  than  its  real  value,  cBnnhin  at  the  lofs — This  tenn,'  tbetefore, 
is  not  confined  to  tale,  but  extends  to  every  ad  in  which  the  perfon  connives  at  his  gwn 
[oTs,  fuch  as  [in  the  cafe  of  dower]  jiaying  the  wifi:  more  than  Ihe  is  entitled  to,  or  .(in  a 
bale  oflifre)- paying  ihe  hireKng  more  than  he  had  agreed  for.— The  tranflltoc  piefesves 
Che  "oiigtnsl'teniH  as  it  is  purely  sirinKo/. — The  A'abit  text  exprafles  this  paHags  with 

-  piax  brevity :  «  Whofo  frees  his  flavc  in  ficlcnds,  or  fells,  or  connives,  or  gives,  it  is  Uw- 
''ful,  and  recognized  to  the  extent  of  a  third  of  his  property." 

.  f  That  is,  **  uttam  any  cntraa^  er  ftrfarm  turf  bH,  hj  wbuh  ii/iiflam  a  wilfidU^^* 

.1/.H0  '^"'  .  ■"""• 
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tttdnfw^f,'  Oa  the  contrary,  <th^  perfon  firft  eniadcipate  thcflarBjiaidi 
thefe'kmkBt^eikfn&itii^,  the  Cave,  and  the  perfioi j ia .whoffa  &wnt[ 
tkB.^ft£a^i<''i»  maile,  are  upon  a  perfeft  equality^  and  <f^'.tftl»ft 
from,  the  third  cf- the  eftate  in.  proportion  toiiisri^t;TT-«&;ifi^tKh 
ft^cc* 'the;flAve  is  emaacip^ted  frpi?!  fhe.tbird  of  ,t|K  ,ri^4^i%^^ 
proportion  of  bis  value,  and  performs.etnartcip^tory  laboi|r/Qr  tb^re- 
lawndcfi-rimd^th*  perigo  in  whofe  feyopr  the Mohpb^fi  ipadp^taken 
*  iB.tk(&.pcQpor(ipi^of:his-iil)A«WN  Wd  makes ^o^.t^e-reip^infiefir* 

The  two^difciplfs  fsaintain  that  the  emancipation,  has;  the,.p((^eac^ 
in  botjh  .caiest  foe  it  ^s .th« ,i(rpQg^r»  inarmuch..a^}t;^f>^f>i)f$^ 
retra^UtioQ.  .  Hf»f^*  on , the.  cont^y,  .maintains  -.thaf^^^ 
th&  ftroager,.  as  bpiug  interwoven  in  a  cojnpa^  of  p^i^^,}^ 
trary  to  emancipation,  ,^r  in  that  there  is,  np  cx^h^ge,,  If^^^^ipc^^^l^ 
jyi^<6a^.beiir{^,i]>a4p«-  itifets  afide  t^e,  en^ancipatioa,  Ise^au^.^^  ^Cj 
cpmp^ti)^.  weakn^fs-  thereof; — whereifs,  ^if .  the  emaugi^i^tif^.- j^ 
feU  ma(i$,.  it!ob(V»^s  th?  Mahabit^  becayfc.of  its  .prK«ity>,  ilH^ft 
does  not  fet  it  afi(^. ^...emancipation  is. iac^p^lc.pfjfp5tjtig,,a^^^^ 
Mebai^t  i — \vbence,  in  this  inftance,  both  are  placed  upon  a  footing. 
Accorc^g,  therefore,  .to  this  difference  of  opinion,  if  a  pcrfon  be 
"  ..  .potfefled  of'twp  ffaves,  one  valued  at  two  hundred  dif-ikif  ahSihc 
'  ■  "  ■      "crther  ^t  one  hanHred,  ahdHrft  fell  the  former  hyi  MoB^^ii\ki~fy^ 
■    -  '-'Che  niiiidret}  t^rnsu,'^  wd ^Tterwards  etmuicipafe'  the' latterp^an^^^W 
.        "   •    pleaviiig  nrf  btli'^.  property, 'in  '^at  cafe, 'according  to' ,ffi«irj)^'",'iii«' 
j^ohab^'t  is  excciitpd  19  fuH,  land  five  ^thcr  iflavcTs'  i-equlf of '^o^  perform' 
*  emancipatory  labour, to  ttie  full  amount  of  his  vatuc ;— vvherjra^  li^  on' 

the  contrary,  the  .^manc^tion  precede  the  Mo^aMt^  theVa  third  d£ 
the  value  of  both  flave$,  ainounting  to  one  hundred,  tSrmsi  is  divided 
ei^uaUy  between  both  pardes,'  (that  ts,  between  tHe  emancipated  flare 
and  the  perlbn  in  whofe  favour  the  Mobab^  was  made';)*  and  adcoril- 
ingly,  a  moiety  of  the  flave  is  emancipated  without  any  confider^iim, 
«id  he  is  to  perform  emancipatory  labour  for-  fifty  ^irms  ntore^  bdtig 
the  remaining  half  of  his  value;-- and  fifty  dtmu  are  dedfi^A)',  in 

the 
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tbtt-mmnerofa  M^a&att  from  the  flate  {oldhyMaka&^ttsaihm 
{■rioeii  dien  one  hundred iad  Aky^tSnait  fat  which  the  putthtroitM! 
leCAtinesible >^ut  the  two  diiciples  mainttiu  that  the^flave  klCoisH; 
fA>stdli^ftt6  in  ifothi  inftanees.  In  the  faaaetKnnaer,  if  a  per&a,  UpoM 
i^istd^tMKtlj  firft  fell  a  Ikve  b)^  MtAa^y  then  emuicipaCc  a  feofnid; 
atid  a^erWa^ftWi  t6^i/  by  M^nbity  and^have  no^er  pfdperty: 
befitl&^tffV  4h)^e-flavesf  in  that  cafe,'  ^  aeoffl-d«ig  t^  Hdjutfay  thi  h^ 
<jfThfr^trd-6fthe  pfdjierty  i*nA4»^l*w^t<*ilh<S  p^vfoftqiff  wfcdfo:  ^ 

fiVotii-WtHfirft'M)*a^ja  was  madfe,-AtiJthi  hiti^aihSngh^bf  thtf tMi^~ 
ii  ^^At  ^v>ided-beti^een  the  emanc^t^ilkS^^  ahd  t^e  od«^4a  iMHb 
;faVo*f^foiaft  .Wo*i^-J/was  made;— wherai,-tiW!i^'^  firft^tiWand^ ' 
^Wd  oii*6v^'(HrrifoB  the  fecond  by'iH&Aii^fi^'sihd'aftAPVraras.emand-' 
p&^id'-^ePifhfly;  in  that^  cafe  one  thii^*  bf  ■  the 'eftate  wbu^^^ 
iriW  i*6  fcijuil  fliat-es,  of  which  one  WoaM  1«  gii^vto  the  perfori'itt' 
■WAofii^fivCilt-theAfijSfl^  fele  wasmade-'aiid'thtfotfi^r  c^uidly*vi&d- 
b6twe^ri  t*i^  two  emanciiated  flavcVi-^bu'tthetWdrfilfciifesrfiaffltiltt* 
(half  in  both  cafeS  the  emancipation  is  »crbe'pi?efiirred;''''  *'  '  '  '';-  ^-'  ^ 

.  r  J^  jg  '9  fc^  ohfervcd,  as  a  ftai:  M*h*iat  or 

q^Vi-eatb6jf<^«ral  legacies,  and  th^  Sw°JS^«, 

paynlfnt  of  ,tjie,  wholcj  they  are  "  ^}>^  ««- 

pr^fcr^ccMing,  given  to  either.  khui'be- 

ihoiijl^  in  K»  ^aft  illncis  emancipa  ^*^ 

tb^tal^cjilace  after  his  death,  or 
ciic  1x)tn  ^inds  of  emancipation, 
«f  to'tbe^eg^cies,  and  muft  ther 
of  tlje  elf  atei  and  the  reminder  (i 
among  tbc'regatees.  '  , 

•  ,«.Ank>^f  KtmH/i  arMi  aK«ui%(uithiiplace)apriQrij^«rgroimd4f4pcifi«A| 
in  all  pai^d  cafes*  >  '■'- 
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Tbt  ifrn.  ••■■■  it  a  ptrfcri,  on  his  deathbeJ,  let  a(!de"bn«  hliJidJed  gmi,  'iKiji'vfi, 
Ci^tl-*  t^at  "  "ft"  •>"  death  the  faid  fiim  Be  applied  to  the  eimnci^idii'df 
,at«.iothc  "aflave,"  and  one  i/i-M'of  the  number  happen  to  be  loft, 'in  ttol 
o&>at>aik  ^nafe'AiMr^tfm^tiiits  that  Che  witl  isannuHedv  tradtUaitfa^^eAiaiii* 
^iAitJ^  'ut^  4»i'e^-ftihe^Aue3nhot'-^  iJpplie^iothe  piirpofe  of tfi^aifdililiog 
W^^  aflsyej;  Jf,.tiB.the.a>ntraty,  the  perfon  win  that  ."  tltc;ifiil.fin.be 
Mit<fit«  -^A.appfpftaa^itD-defraytheexpeace'of  a>pUgi]imag«'toJliirau^"% 
,a»]ir^ia->  ■  thiil  oafeithnlfafa  prtdeflru^on  ofonc^^rm  does  not  iavaliflatcduasiU, 
x**^^  *'^""  -hattho-rcmainihgnintty-oinq^iifiwrare  applied  to  th«pur|iole(^lciib' 
immanccafa  ed  l^yt.tbo  tdhttorf.  fa^-dept)ting4  peHpn  from  inch  a  fliibmcqiaiijngr 
pdgrinwftti  enable  him  to  reach  Micca  by  means  of  the  faid  fum.  (If  alfo,  in  thk 
,  Ikft.tafti  parrpftho.fufn,jMive,b«eBloftor-deftroyfSj,. a94fhjrif<4nMiii 

Ij  pwt  after  th?  fetiirn  of  the  ptlgrin*.  it  iijy»A,^fljfti)rtij,.S9  t^j^ihsni) 
Thf  two  difcipLn  nwiiMaini  that  ^  itiimis:  mUd  i<i.tiie&riticit  ipfitatf: 
..    jUkowifoj  alid'jthe!.Banct^-Bibe.:4frirffM;  applted^'itiie^^vi^aaisftiobx^a 
-    -   -'   .li^sViCjiaithft,  Jait^iraaoner^  (btthe-LotherioAwie^itq'Ibc^ifQnf- 
<:   ;ilBgelo£:thepilgriniilge,;j'The  6rgtt;nent:,Qf'2/ito>i^ii»nhitls,/iftu% 
.^\'i.-ii'l-i<X  I'^rmcfl!  inlluiffe*  tl^hvill^eifl^ithe  maanci^atie^-iefjafikaTe]  talatd 
."!".'  -.at.io»lehuBillml.(&Ml^;,at^  thert^srei  if  it  were bSACuJle^^^io'?^  b&^cT' 
\nw^i£nmi  fit  uiould:tajc&.effe£k  in  favdur:df  la^ppHbni^fi&fsnkibJci 
f;yJb,«,inttndedfcgaiw,  .*hich  iejrol  lawful.  I .  It  jis3)thsnw>fii5f  j«HaTi- 
;^(iwA.aoncfftUng4ri)gtima®e»:3a.piigi>nngpi^Jpur^|y/aq'eb^>9^£^^) 
■^*»ftr?lig!oip  dwfcftap^iiais  cKdwCfcly  tq  Gop !  ieAiA  6oo*teitti>K 
..is  fhe^le^W  in  AisiilftWcpi ■»-4iqiin.utipn of t&o fsmdoeSttitjiisiKe 
'  ;a!i,eje?»t>oft*fit)if^)»ill  in.favonr..of  any  «fa*JMii>  the)lfcg3t«<li;i6i« 
■■,,»:  Ji'gw>™sS(fV''>'wfX-;»'''<> '*'■'''' ■'8f«''f<wi>>*d;o»  t«hatfroflJtioi>>'« 
r,,ninfih  a8,a.jii!gnni8ge  ifpt  jne  jhiii^ced- Awf.:.  Soirte,  havsiabfortoi 
'that  this  difference  of  opinion  between  Haneefa  and  the  two,^()iples 
is  founded  on  the  dilFerent  fentiments  they  entertain  with  re'fpeia  to 
.  ,  ..     •        Uie-emaiicipationof  a  flavcfthetwo  dilc^lesho^i^g;i^,u,b;)areli■ 
■.■■;, '.iV-.v    -'fi^*^^*^*  in"the  iaihc"rpahner  as  the' performance  of  a\^3o?^F??g^» 
■  ■  •  '  -    -    . .  ai)d  £Iiiw^  conlidering  it  as  an  afl  in  fav^ujif^.  tJ(e''j^^e;'iaBlit 
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f :  il^ftipfirfen  dtfi99g^  Ui^  Ubefi  emancipate  a  /laye  v^ue^  «^  .fioe  A^Mn^. 

;^uiAdred  jcfirvut  «id.^e,  leavuig  |wo  fops  an^  one  hvia^red  (ArffiUk  Mfl  IS^di^ 

•thecitiitDilipated  ilave  and  his  heirs  givp  tboe  confent  to  the  cmaqci-  prapmfvt^ 

ipaflpo^  the^flav^  ia  not  required  to  per&rm  any  etnaticitatory  fervjoe  og «  Ama- 

.ijuhsteinerv^utis  fixe  wicbovtibrdoing;  ibr  altiionghtbeajaalumii^On  ^t«i^a 

,Was:e^tVidfnt|t(iabcqueft  in  tfaQ  propcBrti<m  be3rDQd  a  thind  of  the  ^f"'^?^'^ 

jcnnacipatoc^iproporty,  yet  it  is  valid  on  tbejjeirs  afleftting  to  xU   '■  .  kin  bAsbu 

ii.i.nf^^ijyifftto^winthat  «*  hisheirt  emancipittflils  flSWt  at  Ms  di-  a  b«jurft of 

C»-©*ift^^  and  thdflavi,  after  tbedeatK  off  b«ttfttf&S",  icotemifran  ctf-  ^OT^iilft. 

^iieiK0jiatid-tiie-^iii3£»reQder.hittt,  ^  a  compen&tidq,  h»  the 'aveiig-  vour  of  & 

^ebpajnofl^acer'vhefriUisjroid;  beeaafetheiiiiirender^Df  hinx'iin.oam-  nuiiedbyh'ii 

'^KDlatfpnibrtheaAaccis-^^roved;  (braszthenr^ht- of  thv  teftator  ^i>s.>>i>de 

ribud!yi&id:t&tturtif'Ch&'aVengec  of  ofi£bice,':!lheirigh^  ei'^Jthslcgilce  penfitioa  fw 

i imiift  oxi^oeMly  yi&ld  to  it  Ukeivife,  .£Ace:sti^;iitee'abtaia8 Inffri^t  ^outt^by 

- in'ttie  legacy  ^ron^ttutedhtor ;  andae,'  ttpQn^thetvflareibtii^dfertba*  ^'^ 
ade^di in  coinpeit^ioD  for  the  ofienoe;  hc.{i3fl&s.0ttt  «f  the '^oparty 
ioftihttteAitor,'  the  will  is  void  of  Qouria.  '  ifjOU-^icbiitfUryr'ttie 
.  ,heijrs:peerdr  payiittga  ;eden>ptionary  ^oneaMStt*  thp;^3iTeiiKuiii/Ya4t4, 

«ad:dot$!not  beiome  void ;  (but  in  this  itGffVtb^'  redtifi^ptiotiavy  ^atCMe-  . 
'.BoWrt'lalk  eniirejy  ujion  thar  property,  a«-they'iifa«  thfctsftlvtJi  dn- 
dsftaketv^fhe  -{aymimt  of  ^  \)  and  as  the  flav«,  tiy-the  'payment  -pf 
::,.tl)e<^dd«m|)tibn,  ib  purified  from . the  dffbftCe;  thfe'cafe^is  tber^fbre 
U^the'fJuu-afriChe  had  not  oHended  at  all,  and  the  will  takes  cfi«d'«f 

■i'courfc.  '-I  ■■;      .  •■  .-.,...  ^ 

''  '■■   "Ifr'aperlMi  bequeath  to  another  *•  a  third  of  his  property,"  and  ?''.'"'*?'?_ 

^kar^^  -atBong  iiis  ether  effe£iiS}   a  flavc,  and  the  legatee  an^  heirs  kgaue  agree 

■i^ethat  the  teftator  hai  emancipated  the'llave,  but ^ffer  Sviffi  tft-  STK-* 
•'■;                                                                                                 fpca 
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J*""""^  fjieft  ^o  the //«;  of  flicli  etmhdpatibir/ (tie  fegatUaffertihg  drat  k 
teftttor,  the  -vas  ddmig  his  health,  aiidthefaeirs,  on  the  other  hand,  nuunftjuning 
tilelll^U  *^*'  ^  **'  during  his  ficknefs,)-  ih  that  cafe  the  word  of  tlfi  ■KeiB 
ert*»«dw*k  (Wtft  be  creditfcd',  and-the- le'^a'fte-is  cntitleijMilTtD  Whatreinaife*'ilttr 

nfaeAtoilw    '  "  -  ^  ' 

^•rtkfi    ;*fc**riH#oftheffa(fei*dedtf£tedfrt)m  the'tnirdofthe  tfcftator*<wbolc 

f*^  |)rt)pdrty*i  'becaufefhe  legatee  here  pteads  hn  title  Vo  a'-tWtii-c^wlKll 

>■     renJainS'iftctthe'ematicipatiohdf  theflive,  firictfriiainitniffioh  gfantd 

,  during  H^lthdo^s  not  (land  as  a  bequeft,  (wheaccit:  isr  that 'it't^R 

;•  'efleltfrrtnl  tHe'toAo/-*- of  the  prc^rtj-,)  and  the  hatfs'rcfift^Ws  pka, 

aflehitag  that  the!'  te(fot6r  had  emancipated  thc^ave  ^Mtjog-^tidi; 

.    and  as  manumiin'on  during  (icknefs  is  a  ipecies  of  beqneft,  ni6  takes 

place  of  a  b«iuefl:  6(  a  third  of  the  property,  the  'heirs  are"  thArfbrc 

ntgatwi'y  and  aathi  alTertion  of  a  negator  [thc(le^ndant^'Jip«nofl|i, 

>  moH  be  credited,  the  legatee  is  therefore  entitled  to  nmhing'  wlatef  (^; 

•—uiilefs  there  ihould  remain  fonoe  f^CtU  in  thd  third  of  the  ptopeity 

over  and  above  the  vilueoftheflave,  in  which  cafe  the  legated  is  eo* 

'titled  Wihtih  excefs;- or,  uritefs  the  legatee  confirm '  his  ^rticAl  ly 

'^^ehtes,  hi' which  cafe  he  is  entitled  to  a  third  of  what  Ircnums  of 

■  ^  whple  eftateafbi' the  emancipation  of  the  flave.   ^       >''-''. 

COt  oTu        '  If  a  perion  die, .  leaving  po  other  property  except  t^e,  ^Tf^  ^ 

^KJjJJ-  the'YTave  fay  to  the  heirs  *•  your  father,  whUft  hc^wsa*  Ui  tealtli, 

^k!mdu«A  "  emancipate^  me,**  and  another  perlcin  fay  to  them  **  your  fatiar 

^  "  was  indebted  to  me  one  hundred  Srm"  and  the  heirs  credit  bodi 

thefe  ailertions,  (as,  for  inftance,  by  replying  to  them  together,  "  you 

t    ••  both  fpeak  truly,")  the  flave  is,  in  that  cafe,  required  to  perfefm 

emancipatory  labour  to  the  fuU^extent  of  his  value,   accor^g  to 

Haiuefa.    The  two  diiciples,  on  the  contrary,  maintain  that  the  Have 

is  emancipated  without  performing  any  leryice  whatever,  becaofethe 

*  UtenQy,  <'  U  mtitUd  u  mtbit^  wbauvtr,"    The  tnmflator  rtnden  the  paffi^  in  * 
jMi^ilUlcnfe,  bccaufteftherdervatioiiafterwardiftated. 
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^rctof  .of  the  debt  and  of  the  ecaapcipation  during  health  are  eilabliflied, 
JtHatly,  as.  the  hors  have  acknowledged  both  at  the  fame  time,  and 
tHe.-eauttCt{ntion  of  a  flave  during  health  does  not  induce  the  iioce0ity    - 
of  ia^ttcaotwithilandiiig  the  emaijcipator  thpuld  be  involved  in  debt,  v     : 
Th^arg^unent  of  Hdfff^is,  that  the  acknowledgment  of  the  i^bc  or  '      •  !  .v 
.th^pfirt^of  the  heirs  is, itroQger  than  Chat  of  tl^.eipaactpatioa;  be- 
catt&  the  former  is 'valid  at  whatever  period  it  may  have -been  coa- 
trai^edi  aM  ^  difchargable  from  the  whole  eilaCe ;  whecc^s  th&  latter, 
if  Iprforroed. during  fic^      is.limi|ted  (oa  ,;i6*r:<3f(»f  i^jejifftii^ej  and 
!fiich  bjring^jthe  cafe,-  it  would  follow  that  the,  em^ci|)a^9ft  is  . utterly    ■ 
'*9ftP^|*)i     As,,  however,   emancipation,   after  hayiifg  b?ep  itB»dc» 
,doe?.(ia^  ^ipl'  ^^  ^V^fkf°^¥f'iy  anuu^cd,  it  is  thprj^f^ije  p/r/oi^i^  aft-    ' 
jull^^  inrthisir^ftance,  by  the  impoljtion  of'emar^ci(»^9ryJabour.-?-• 
T^e.  6iT>e  difference,  pf  ppinjon  fvibfi^s  in  Jb,c,  c^fc  .whitrc,  ^^perfoij,  " '    • 
dying,- leaves  one.  thoui^d  £rm^  apd  on?,psrfon  aiTacts.that  thcd,?* 
ceafed  owed  .him  Ane  th'oufand  t^'r/f^,  apd.anotl)e^^.)that  h?.  liad,^ 
j^fited,ope  thou^aqd  dfrm  in  truft  with  the  dccq^ed,  .m^  t^o,i^Cffa 
.confir[jj.,both-aflcrtions  at  one  a^idthc  fametinic;,  fi?r,in,fuchjc^  th,e    -.'j . 
two  difciples  are  of  opinion  that  bpth  claims  are  iipon^.«quidlQPtia^    '  ■  V        * 
and  that  the  one  thouiand  dirtns  are  therefore  to  be  divided  equaily    ■■      ■  ^  . ; 
betweetv  the  parties ;  whereas  Hemeefa  maintains  that  thf  claim  o^  th?    : 
depofitor  iS'  the'  ftrongeft,  as  his  rignt^  relates  to  the'jdcnticaldlf^Mf,     ■*'*--'*'* 
wtiilft  the  dreditor  has  only  a  general'  claim  on  the  perfon,    .... 
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'  If  a  perfen  make  fcveral  bequcfts,  for  the  performance  of  ftriflry 
rdigibus  ihltics,  ftch  as  pilgrimage^  prayen^  arid'  fo'  Forth,  it'  bfe- 
quifite  to  execute  firtl  ftich  ds  are  abfolutely' incumbent  ahd'OriJatn^*!-!; 
and  this,  whettici*  the  teftator  have  mentioned  them  firil'  of  ^nk'i  fof 
the  difcharge  of  the  irdained  duties  is  of  more  importance  than^^t  of 
a£t5  which  are  merely  voluntary ;  and  the  law  therefore  fuppofes  tha 
the  et^eift  df  thfe  teftatdr  wae  to  begin-  with  the.  performance  of  them. 
Btft  if  ihe  feveral  duties,  the  objefts  of  the  will,  be  all  trf  ibefeme 
hn^ditancV^n^^'fiii^il^  force,  and  the  third  of  tha  eAate  iliiiBce 
-  ^t  fot  ^hedtfeliil-ge  of 'the  whole,  they  mi^  in  that  ca&riho^jeKm 
m^  agrKdttfly'to  chts'order  in  vhich  they  have  becD  fped£tdil]j  tlie 
tdftitof)'  a&'it  may  bb  inforred:  that  tho&  to  which  he  Jga^fetl^'p^fr« 
f^nccWef^v  i^1iis^opkiijDn,-.tbe  raoft  urgent. •  ?«£iku>r'ti»(H&inS 
tbit- alitvs' arie  W' bfr  feMcutod -'b^ore  pilgrimage.  Thmoitsahvioifl! 
f«poK  ^ta: Ahw  tUfaf^^^  ^Aia  fame  effe£L  Anokherx^inibnrRj 
pohed'^m  him  isy: that  pilgrimage  precedes  alms;  arid  iootejsjdie 
tf^vsax/tMf^ammi.'  The  ailment  in  fevour  of  .ther  ^rftr.irpail 
i$;'that4>txhit<iii«n«qfaally  ftt-ong  degree  enjciaedli^^GoD;'^ 
yet  alms,  as  fJdilg  conneded  .with  the  rights  ofrmsnkiddv  mBfiibe 
preferred,  the  right  of  the  individual  preceding  thejr^f  ofiQto.*^ 

'    »•  L'lWaHy,  «  «f  fcyi(5?j  tt /*/ n>Aft  ^GoD."  -    - :      .!    ^'    ■ 

•f-  Arab.  Fan :  a  term  applied  to  any  thing  enjoined  as  an  indifpmbUe  dutjr,  atid'mwe 
particulvly  to  die  five ^ramr; duties}  furificat'ttny  ^ajtr^  abai^  fafiing^  and  fifgrimagt. 

.-;  '  ..,..-'  '■  The 
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'The  argutneat  in  fijppoit  of  tfae  fecond  report  is,  that  the  p«rfonn-      '     •■'■  ^ 
snce  of  pUgrinuge,  betides  the  expenditure  of  moaey,  .ro(]uire8  alfo 
an  exertioa  of  the  body ;    and  as  this  is  not  tiie  cafe  with  slina,  pil-  ' 

grimage  has  therefore  precedence.  .  Eitiier  of  thofe,  hourerer,  is  pre- 
ferable feo  expiation,  becaule  they  iiave  heen  in  a  greater  number  of 
inftances,  and  in  a  Wronger  degree  enjoined  by  God. — Again :  expia- 
tions for  munler,  for  ZibA-,  and*  for  a  'brokeh-vow,  are  preferable  to 
Sa^a-fittiry  [charity  given  on  the  day  of  breaking  faft,]  becaufe  thefe 
«^p^|)9P(i; .h^i^bcca enjoined  in.tbe  KoRA»i;,,.Wljefj?af  jb«.ia);t<||has  .,„.„„; 
not.  ,  5(fift(ii/&/<r^  on  the  pther  lrand.,.is._  preferjiy^j  tq.ii^  -'    »•"' 

ca)j«,^  is,j(H.iocurobeot4uty  in  the  opinion  of  all-p^.dbaors,  .whefeas,    ...  \,.     '../ 
'(rf(iff=(OT<»'rf-H»ffpn  &Wift?,5»jhf6(feft,tfl4i5,^l^^ptJig(iyi(,f)^  "'k.!.,'.'; 

fe:!>fe=ntHl  -li;.  1    ...;.-    ■..    •,.■■..--..-■.;  i    :-iv;•^  n;'' \    .  ;,     ,;.:,  =  !;    ^^J'^'-', 
J.^ij  :.3!oq'ilf>  3r  T;:,-..!  rt;  i. ..';  '...j  '.  (  ,"  ;;■,-,     ■  ■. .    :;:;r  j.i.    i..(  V/  ijjj,  ■ 

.rarJi>1riieani«»thn(p{i|U.fiotts,wti)ll,<^'Wh<i«e-.$lKlst>jsAs^,t^e!8  jm  „  ,,11  » 
Bmjtoffl*inl««.dalteaii(/i>«Hia5  *e  ereOl^i.of )»:fl)fl%uj|„8f-j  £<a  jj^f^. 
eoj«aflleifoB»rjifHl(lrs,L«r;Bf.a:  bodgftJiA  ■is..r«iH»S!S!js,.fs#W4l»(i  ^S^ 
*eaug<tnibtiofi.t{|eDiftau>ri  ijaic  it'liidy.-beihf«r^thtt:lie:j!<«G^ceA  ivXtn^'' 
abf<(fiifl.^teoqti<x>ed  uthembft  tti^ti: : l.a]rjr«rwn;0liHS^3  3)>ns«  °"^>'  <:'ri'w 
nnt^dctelilintifJai^iAiiibn- BMke  le«crtl'^bctiueAj,'{:^«''^E''wif(K4    '!],)ot4'^ 

6».JsHc«dla>t{tttfpoios,,Miiongfl:Bmk)Bdw:»'.$h8£(^e^itl^BJI;,p$iM> 
pMpc«t^:ipu^,p<s  fi!t  a&de  jor  ihs  cuatuBanx^j Aemtt wd  ji^hHevgi 
miysbeilhc  Ubare  i^c^uuted  for  tbe  gtifoBduv^  of  ilhsdutiiit^tift; 
ImigingiWiGiis,  lil  muA  be  applied  4gw<itb%  ta^thttonJA-'cfaumuigfe  < 
OH^t,(a>LiIinadir  explained.— It  is-  to  be  .o^emedtr  at&cSliat.  oret}; 
di^ivot  dhlTvu  fioibeconfiifered  in  thenature«t?:a<dijiiad  l^acy.;~&rt 
tfae«^e£tiof  each -being  the  attainment  of-tfaei^goddwriUipf  Jthn-Ar.y 
MIGHTY,  every  feveral  duty  has  an  objeQ:  in  itfelf,  and  each  is  ther^ 
fore  to  be  coafidered  in  the  gature  of  a  legacy. left  tp^.diftrtnt 

B(!5(Wl!.yi:,.::.:;i,-r-    .-:■    -     •  ■  ■•       ■■:\--'.-k\ 

r.'n" -lyVv^  titiB  .v.-'i',;,.-    !.-  .1    ■•'.  ;■  .  v\    '._  ■    ..  ■  ,:  ;;v.7fc. .,;.;!.] 
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k«|aiBbe-    ,h>  .^^peribn  wili  that  \*  thctpUgriiib^  lacorobstitttt  lum Jbb  pefit 

writ  the      f  fortncd'orkfats  behalfafterhisideath/Vin'thatcafpiiiHsbdrafinMiflidu 

Sf'i!^^""   pwte.a'^r&B f(W;this;porpi)fc  fTDrriihccit)Eof;tbe.ttaftattry;aid:fattifl» 

■«'•  him  with  fiich  conveyances  and  equipments,  as  are  fuitablelDiifi»(tlA 

teflator*s]  rank ;  becaofe,  being  performed,  on  his  account,  itmiift  be 

executed  in  the  lame  manner  as  if  a^ually  perfortncd  by  himfelf,   But 

if  the  property  of  the  teftator  be  inadequate  to  the  expence  of  lending 

a  perfon  from  hisliwncityV'in  THat  cale  a  pcrfb'h  muft  be  feot  from 

Ibme  other  nearer  place,  the  diftance  of  which  from  Mecca  may  be 

proportioned  to  the  amount  of  the  property. 

v  ■  .       1     j\   ^\    'J 

If  a  per(bn  fet  out  from  his  oVn  city',  with  an  intention  of  per- 
forming the  pilgrimage  to  Mecca,  and  die  on  the  road,  afto-.  b^vrng 
wifled'thaftW  pl^fhriage'be  iteVfomied  ^"b^  othferffj  ofi'hili^tJeHal^  I 
perfon  muft  be  deputed  for  this'  purpofe  from  the  city  of  the  tcftator, 
according  to  Haneefa  ;  (and  fuch  alfo  is  the  opinion  of  Ziffer.)  Tht 
^-.'■-.—  s  f«^rfi^ipte's,"^'(Six'«ife"corltrar}l  'mairftaiii  tKat  a  ik-rfdn^isTo^Be^enl 


'  d^'ej  ft  tkerKVe\iianni:r  bnihte  rbad.  The  reaion^g'oirt1ie'jw(i'iC|' 
dipftVls^,*  thjit  nie  perfdrrhabce  of  Vj^rt  of  thejourhey-  'witH  tj^e  in- 
fehiioti  b^havirig'pro^ccuted  the  remainder,  is Tn  itfelf  an  a^  o^plfly^ 
Which  itferitftlct^'tb  merit'' with  Gob,  and  which  ^uul$,'  in  a  progf^* 
tioriatc'degre^i'tnVpbli^tion  of  the  duty.  Hence  the  pUgnmage  fe 
w  tie  recbhimencwl  &6rii  the  place  in  which  he  died,  ^nd  w^uchJB. 
tjffcifl  has  bccomi  i^as  k  were)  hfs  city.  It  is  otherwise  .where  a  per-i 
(on;  with  a  vicW'of  ^ra(ffff_g,  fetsouton  a  journey  to  Mwa,~  ajia  di^. 
<in  tlie;  way,  'after  having  willed  that  the  pilgninage  be  performed  m 
his  behalf ;  for  in  this  cafe  the  part  of  the  journey  already  performed 
not  Viiin^  an  aft  of  piety,  there  is  an  evident,  nece(tity,  for  '^ndirig^a 
pwfon'  from  the  city  of  t\ic  tefiator. — The.i:«ai"pning.,pi'iif<»Mi/?_i6t. 

that 
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t)iat|the(wfll  muA'Ue'c<Hi(lrue<t'a9  meaning  i^  ctuxamncttmnt-iiom 
thedhyioEthdtefiltCor,  in  ordtr  that  the  pUgrimagffimy  U  odmplBlitly 
ptlfcrftiUiia  the  >nlaniKr  in-  wtidl'  it.  was  originally 'inairofcontnn 

tbalt&klM.  :      ■  r"  ■■■■■!■  :■  ■  ■  ■     ■  ■-.■''.,■  ri;,l 


J"* 


CHAP.    ly. 


jiij .  favour  .oij  li^ipiJcnyj  .;|n4  ptBei;.  CJemiexianp*/^ 


cont^rary,  .paintain  that' jt  comprehends  all  thc,iahabi5ant?„j}f  tj^t^yi- 
tiriity,  wHo  belong;  to  the  faipe  wa^wf,  ,jvithout  .ajj^jreji^rd,  ^  tb% 
immediate  a^uhftion  of  the  hpufesj^fince,  acct^rdmeto^tjbfi  copajffMa 
adceptatioi;^  of  the  word»  they;  allfall  e^y^lyun^eMne  defptiptipj^.p^ 
neigodours.'  Tije  arguments  .adduced  by  Hajiee^a  iji;  fujpppj t  gjf  .fit?, 
opimoii' upon  tli^s  point  are  twofold.— First,  thjE^ffoa;jyii,ftfe.IjoMfe 
adjbiris't'o  tnat  of  the  teftator  is  iii  reality  th^  tuigJlf^ourJ^^zCQ}i]ii.Y^ 
the  mode's  and  deicriptlons  of  neighbourhood  are  many ;  and  as  it  woiild. 
be  irqpra£ticab|9  to  carry  the  will  into  execution  with  rcfpe^  to  tb^ 

iv'hole,  it  is  therefore  ueceffary  to  reftrid  it  to  him  whofe  tjtlc,  from 

I.-..'  >.)i II )•.:.■-.  :'■■.■  "■   •■  .-■..-..-.-.  TV. 

•  SpeciMng  the  legatee  by  defa-lptien  only,  without  mentioning  hii  itamf ;,  as  tlws, 
**' i'j^iqiitiin  titt  iSkufani  dirms  tt  ^my  wiighbour." — In  this  and  the  fuccccding  ex-    , 
aniiles''lfatfel^^tuiiis  enu'rclyoQ  the  terms  in  wbicb  the  teftator  lignt^-bls  t^queft.""' 

t-.i-  the 
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coiii,»tcat  It  is  to  ba  ot^Ttrytd-.tlut  the  leuaci.mAafywif<L-^.tfMi)miibm 
ofJXT  »'«y  P.er<o;i,ipay:be  i|icl,u4ai:<4D<l<>rithw  Jffi)liF«iaB<6]HMigt£hiip 
ynhet^icr.  th»  proprietor  of , a.  .houre. or  notvort.-whalKt;  ^laiciisotjr 
)T9fljaq,  a  Miiffii/i?m  pLiZimnte,  the  term  «;jii£apr  ixtngifaqqaU^ 
^[)P%h|alo  all  thefc.  HwKf/i.alfo  holdstl»»»niWc|lo«c,fliTiii.po6 
??ff^!?:0^!»-'?'?^(?..W%tte.aeighboHrhoQd,  isentitltdto  thebeneft  of-tko 
will —The  two  difciples  hoW  a  difiwent  opinifin ;  i«iaofe,:ari  iinb 
cafe,  the  benefit  of  the  will  would  ultimately  revert  to  the  mafter  of 
tfaf  fl«y=.v«|lw.}?,i>9tXuppofcditob<!anei^ibour.  ThtargMige^jt  of 
.... .  ,.  tfaiiis/a  is, , 'that  ,1^^^  t^j-m  lu^^tmr  afplies  iadil<:titniia,tely  tojjjl.  c. :: 

Knieicobc-  ■  .If-s  porionroiaitetuiequeftin  ftvourof  "  his.A'iMr*j7'4ll'iJi«Tt' 
^i'V^v  ls«iBm.*ffci»-'wife3wii;hln.th<!iffobito4dd<!gree«(foch'is  h*^?«r;' 
rftte  »to-  fe„i&,,  ,,nd  fofortk)  -are-thiriin  included;  and  likewift^lta«"f^ai' 
titbs^f  his  6diei's  «»ife'  [hisftep-isothcr]  and  ofJiis  •fon'sii'ifcpia 
d»«ghtos!iif.Wti»Jiwithiil  tb«  frehibitea  degrte,  *  thtfe*«H''ifaiiito 
tjbi:ixikdjnii<^f^/fi*-  te.ibe  tiftae*.  :  flkis  eiplanitibri  df-i^aS^JKa 
Bt^v,^ll«!*e!l%\MiJ«»(B></, OTd  Mco&ieyM.-'  It'is  b  J^oBfHKiM' 
tJttEattjtjaeiindwdl  of  the'Wifii  within  thle  jiiwliibifeirae'irfeeS  i'tSm^ 
didbi iB:«he:b^o8ft,  inoiwlthtatiding -fte-Wert,*  St:!hA?r»6f«f  tfi# 
diwhiofthctisftatott;  sa.hxcalh.fKxak'ttvKfMeMeici!, '■  ftujaaJii^ 
diwEco  *'a»irr<wn-Si)lei,.acr.;relgtionr.arr!  hot  -to-bi;iifd«d8d?3*»."tefci 
eg«ljei»t)t-C(f  ;th»t  .ddgfeeof  jehtiun  trititfcH  .i/i'/S*  sleptBis .ail iJhl  aci'' 
ti»l  exiftctce  fcfithejmmagc  at  ith«)  tiibe-of  ttw  teftMor'fe'ataih:>  ;iii«l' 
l^aaicrai«tfifah^divatce,inarri9gti'islitttrlyaiiftgnekt'. :'  ' '  ■->!  i"  mc-. 

•oiio-Jii      •laFii'maritnaKaBequettinfevourof  "■■hls«2a/B,''itisa-\ii<}fc(l;' 
"  ***"       til  the  hoft>aiidS*f 'his  female  relitioiis  witfori'thc  iroHiblfti  OeScWf 

,;:i  A'  ..    .  ;   .  ■     .1    !       ,  ■  J.  .  ■     .      .;■:..■    ^  .:    1   .■.:;,„[  ill   I-- 

•  .^I'Mr  is  tbe  plural  of  Siir,  (jgmmmxi,  in  Jrttit,  Ddir,)  wUck  ii  a  gloenl  tcm 
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iatdiotit.anXktmift  iablsded  all  tfao  ttAitioas  of  thcfe  hUfltahiti 
wilkHa;di0|iroiul»tcd<k:^ee«,. theft  slib :fallmg  tinkter  th« defcrlift^cni  ^' "  ;  ;; 
oi  JSbitfmir-^^&aai* .rBoaaataUton  wiAwk,  4hat  this  explahat^n:  ij  .  ..:-it> 
^roetblrto  the  ancieiit  csAom }  but  that  ia  the  pTcfeat.luhis'kM/tt 
Qdooppehoiiia  ionlf  the  buibands,  as  ^y)ve.)^-'It  is  alfb  to  t>e  oBfeKcS 
that  in  tfaoB  lefycSt,  fveemea  and  {taves^  abd  the  n«ar  and  the  difiant 
abtJom'McaB  upoiL a  footmg,  bec&iife  the  term  Khatn  ccaapnacii^ 
the  whole  of  thefe  '     i  *  -    f' ' 

'  I^tt^jSeHofttBakeawaiinfiiVourctf  his  »*  fctatlprts"  [i^/l^ra^i  *  J  tndwhi. 
itiseJtf«c«fteaH»fiivourof  the  nearfcftof  kin  wlttiib't'he  prohibited dc-  ■''"•*«» 
grees,  and  ^ing  of  them,  in  favour  of  the  next  in  proximity,  and  fo 
<8i  w,ft^>rje^eft.  to  tbe  reft  within  the  p^hibited  dngtees,'  ini  regblar      ^    "    '<  ^ 
fuccefiioo.    The  wHI,  ia  this  cirfe,  includes  two  .or  more; '(but  the   ■ 
father,  mother,  or  cfa^dren  of  the  teftatctf  are  pot  <oixi^heod^  ibitJ  '     .' 

Thifi  is  the  opinion  t^  Hatts^ai  Accol<dJng  tothetwt^dircipIiiB^  tbe 
wiU  inc)ud«;s  only  fudh  as  are defoeode^  from .tbc/nfioftitfiftant^proi 
gen^tcHT.oJ^  the  teftator,.  prof<^ng  the  Ma^klttm  faithV^r-^Coac^niia^' 
the,4R«aBli)ig  of  ^*the  ^aoft  diftaJK  pr^^mt^i  firbf^HgytM/mih,** 
thcrC48 a,difien:noe  ofc^nion;  foqu  maintsitticig  AMl'&his  '^^ixsmr 
^■ufafifx(k  SMiqfRor  who  a^ualVfr  (mbnes^  .thaj^ht  .anA«die:« 
allegiog-^at  it  cjEt^^ditothvrenaKHei^aocQfixIrwbaraiBijrhaae  kndwH 
of  d!iA.exi^|)C«  .of  the  &ith,  althoug^-hebioafclf  m^not  have  ac- 
cede4.t«.it;  as  is  exMnplified  in- the  oafeofitfdwSJfj^iwbo,  although 
be  undeiftood  th^iA&fn/rikm  feith,  neferendsracediitt.)  THcargu- 
tnent  of  the  two  diraiple&  is,  that  the  terra  re/atieniheimg  in  general- 
applied  to  all  of  the  /m»e  bloody  the  will  therefore  extends  to  all  fuch 
as  fall  und^r  this  defcription^  to  whatever  degree  removed.  Tlie  ar-  ■  .•  ^ 
gU|l(fi^tsofH4nfe^^are.thatlegadesarea  fpeciesof  iobcrita^^  ~  ' 

as,  in  inheritance,  ^he  arrangement  here  de&ribed  is  obferved  with 

*  ifir«j^  it  the  pltml  t^Xarett,  am)  fignifict  (coHeE&r^)  HMJrtA  i-  :    I-  -t:] 
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lefped  to  the  heirs,  it  is  tACo  ob£erved  In 'the  payment  of  I4gacie9.<^ 
As,  moreover,  the  plural  term  [Mt-aM]  mmtiotied  ik  iatielibnce 
means /«;(?,  fo  llkcwifc  in  beqoeft  *;-^Bcfi[ies,  ehe  ofajied  of  tKe'ter<> 
tator,  in  his  bequeft,  -is,  fo  Cohipeorate  fotr'hn  deBciAifcbs,  during 
life,  with  Tefpeia  to  the  ties  ofkiadred'ft  which  affeils  aolcf  his  reh- 
.tions  within  the  prohibited  degrees.  -The  pareats  or  children,  m«ie^ 
.over,  are  not  Aylcd  relations,  [AhraBd,'\  inibmuch  that  if  a  periba 
were  to  call  his  father  **  bis  relation,"  [Karxet,']  he  would  be 
coufidered  as  denying  his  parentage.  The  reafon  of  this  is  that,  in 
xioiiimon  ufage,  by  the- term  relation"  [£iir»^]  isuoderllood  oae  xe- 
lated  to  a  perfon  by  means  of  another:  but  the  relation  of  parent  aiv} 
child  is  perfonal,  and  not  by  means  of  aiiother.— In  lhort,~  according 
to  Haneefa^  the  will  in  queftion  is  reAri£ted,  in  its  operation',  to  the 
prohibited  relations  of  the  teftator ;  whereas,  according  to  the  tw^ 
dlfciples,  it  extends  to  [all  the  defcendants  of]  the  mpA  diftant  plo^ 
.gcnitor  profefliiig  the  faith; — whilft  Sh^ii  maintains. that  it  is  con- 
fined iblely  to  the  tcftator's  father  [and  his  offspring,]     ■ 

If  a  perlbn,  having  two  paternal  and.  two  maternal  uncles*  nuke 
a  will  in  favour  of  **  his  relations,"  [Atra&Oy]  it  is  in  ^vour  of  the 
faternal  uncles  only,  according  to  Hotkey  be  holding  that  regard  tt 
to  be  paid  to  the  order  of  relationfliip  ^— whereas,  aQCotdiag  to  the 
two  difciplcs,  all  the  four  uncles  are  iijchided,  chjry  holding  that  no 
regard  is  to  be  paid  to  the  order  of  relationship.  -If,  on  tbp  ctffaer 
hand,  the  teAator  have  only  one  pateraol  and  two  maternal  uncles, 
tb^  half  of  the  legacy,  in  that  cafe,  goes  to  the  paternal  uncle,  tai 
the  other  half  to  the  two  maternal  uncles,  out  of  attention  to  the 


*  Here  is  foinething  like  a  contradifUon ;  for  it  wu  before  laid  tbu  **the  wjU  ii 
'■*.  two  «r  mert"    This,  however,  is  ncc  to  be  taken  as  excluding  vay  numbez  mUm  t«(^ 
but  meiely  ac  comprehending  the  daal  u  well  as  anjr  higher  number.- 

t  Arab.  SilHi  R:hm.~-lt  is  a  technical  term,  comprehending,  in  its  ■ppUcatioi^  the 
kindred  within  thr  fnbitited  degrees  aify. 
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floral -Duqiberf  which,' in  boqufnis, -comprehends  two,  (as  before 
-  oblcxve^;),  fof  as,  if  there  were  two  -pateriul  uncles,,  the  whole  Ic- 
^cy  wquM  .^o  to  them,  it  .foUo)v,s  th^t  w:hQi;e  there  is.  one  opi^, 
.  he  ^ets  no  more  than  an  half,  and  the  other  half  goes  to  the  two  jiu- 
'  ,t£rnal  uncles.    It  would  be  .otberwife  if .  the  perfon  had  exprdTed  his 
bcqueftfbr  "  bis  j^i)5/flMtfi*;",;for  inthis  cafe  the  whcde  legacy  would 
.  go  to  the.  paternal  uncle,  and- nothing  whatever  to  the  twa^<^9r4al 
.  uncl^;  becaulie,  as  the  C&rm  if^/ffla«  expreffes  a^i'^.»/<(f,  nqt  a//«rd/ 
...nuxz>bfer»  the.  paternal  unclp  therjsfore  takes  the  wholf,  he  being,next 
pf  kill.-— If  (in  the  cafe  of  a  bcqueft  to  *'  r^/a/ions"')  the  teftator  have 
t  .a  pat^ru?i.  uncle  only,  [and  no  maternal  uncles^],  he  is  entitled  to  no 
..  jtnor^  thar\  jij^oiety  of  the  third  of  the  eftjte;    for  as,  ifther^had 
'"  l^e(yj  /W'? .  pa.ternal  uncles,  they  would  have  had  the  whole  between 
.itljero^  (One  coufequently  gets  only  an  half.— rif,  on  the  contrary,  he 
.havfi  a  ^terqal  uncle  and  aunt,  and  a  maternal  uncle  ajid  auntt  the 
legacy  gpes  in  equal  fhares  between  the  paternal  uncle  and  aunt,  both 
teing  related  to  the  teftator  within  an  equal  degree  of  affinity^ — and 
their  connexion  being  of  a  ftronger  nature  than  that  of  the  maternal 
uncle  Of  aunt. — A  paternal  aunt,  moreover,  although  fhe  be  ijot  en- 
titled to  iiiherit,  is  neverthelefs  capable  of  fucceeding  to  a  legacy,— 
in'tlie  iame  manner  as  holds  with  I'elpeft  to  a  relation  who  isz.  Jiave 
'   ox  ttw  infidel, — It  is  io  be' obfervcJ  that^  in' all'tliefp  cafes,  ifthetel- 

■  fatoi'have  noprohibittd  relation,  the  bcijuert  is  nuUi  becaufe  it  is  re- 
ilritlted,  in  its'  operation;  to  thofc  within  the  prohibited  degrees,  as 

■  befo're  rioiicM.  '       ■'"'■■--"        ,   '"  ^ 

""  "  If  a  iKribn  make  a  bequeft  "  to  the^A/i- of  fiich  an  one,"  it  is  ortodw^w 
"  "a  bcqueft'  fo'the  wife  of  the  perfon  mentioned,  according  to  ttatUefa.  ^'^S]^ 

t  The  word  Jbl-,  inio  mofi  coiBnwn  acceptation,  denotes  a  ptoplt  at  famS^  kif*Jbl 
^  ^Ji'^H  ".f^'fiPS?^?  otP<r^,"^JU'nfe^  '*  my  iamily."— (Thi»  and  feveral  ,fiicpec(Jing  ex- 
■  alnpies  turn  entirely  upon  the  meaning  of  the  teri^s  uli  " 


ufed  by-U^-teftuo^) 
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The  twA  difciplee,  on  the  contrary,  maintain  that  the  beqneft  com- 
prehends every  individual  of  the  family,  entitled  to  maintenance  from 
that  pcrfon,  fuch  being  (with  them)  the  common  import  of  the  worj. 
The  argument  of  Haneefa  is  that  Abl^  in  its  literal  ieofe,  fignifics  a 
wife,  a  proof  of  which  is  drawn  from  this  fentence  of  the  Koran, 
**  Mo/^j  WALKED  WITH  Hi%  Abl"  [wifc,]  (whcncc  alfo  the  com- 
mon mode  of  expreffion  "  fuch  a  perfon  made  td^ul  [married]  in  z 
**  particular  city;") — and  as  the  word  jibly  in  its  htcral  fenfe,  means 
a  wife,  it  follows  that  whenever  it  is  ufed  abiblutely  it  muft  be  re- 
folved  into  its  literal  fenfe,  which  is  the  true  one. 

(or  of  the  If  a  perfon  make  a  bequeft  "  to  the  jf^/of  the  houfe  of  fbch  an 

imiicoi«  **  one,"  the  father  and  grandfather  of  the  perlbn  named  are  iiitluded 
perfon;)  jjj  fy^jj  bequeft,  as  well  as  all  the  defcendants  from  the  remoteft  pro- 
genitor, on  the  paternal  fide,  profeffing  the  M«^//Ba»  faith  ;  — and  if 
a  perfon  make  a  bequeft  **  to  the  Al  of  fuch  an  one,"  it  is  a  bequeft 
**  to  the  ^^/ of  his  houfe,"  the  term  Al  applying  to  the  tribe  from 
which  he  is  defcended. 

If  a  perfon  make  a  bequeft  **  to  the  Abl  of  fuch  a  perfon's  Nijb 
**  [race]  or  Jins"  [generation,]— by  the  former  is  undcrftood  all  thofe 
defcended  from  his  anceftors  in  general,— but  by  the  latter  thofc  only 
defcended  from  the  paternal  ftock,  not  from  the  maternal,  becaufc 
men  are  faid  to  be  of  the  generation  of  their  fathers^  not  of  their  mo- 
tbers. — It  is  otherwife  where  the  term  KirraB'tt  [affinity]  is  ufed  ;  for 
that  appertabs  both  to  father  and  mother. 

wtoAew-  If  a  perfon  make  a  bequeft  "  to  the  orphans, — the  blind, — the 

^^of  m/'     '*  lame,^-or  the  widows,— of  the  race*  of  fuch  an  one," — and  the 
''"•^  *^*      individuals  of  the  race  named  can  Be  enumerated,  the  bequeft  includes 

*  Arab,  Biimet,     It  is  an  irregular  [^ural  from  Ikiij  "  a  fon,"  and  exprellcs  a  gnwrtt- 
tim  or  tribe. 

5  them 
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tb^m  all  mdifcrimiaatcly>  whether  rich  or  poor,  males  or  females ;  particular 
foF.thi^/e^ecuCian  of  the  beque^  is  pradicable  111  this  inflance,  becaufo 
of  the  afcertainment  of  the  legatees. — (It  is  to  be  obferved  that,  oon- 
ceroing  the  expofitioii  of  the  expreffion  '*  if  they  can  be  enumerated," 
there  is.  a  difference  of  opinion;  for,  according  X.Q  Ahon  Toof^,  this 
phra^  comprehends  *'  as  many  as  can  be  counted  without  the  aid  ai 
written  calculations/'  ^\\^ttz%  Mobmtnud  holds  that  it  extends,  nq 
farther  than  to  me  hundred^  any.  greater  number  bpi^ig  conlidcre^  as 
beyond,  enumeration.  Some,  on  the  other  hand,  allege  that  thede^ 
termination  of  this  point  refls  entirely  with  (he-sKi^fi  and  decroed 
pafs  accordingly.) — But  if  the  individuals  of  the  race  named  be  in- 
capable of  enumeration,  the  poor  only  arc  in  that  cafe  included  in  the 
bequeft,  not  the  rich  ;  for  it  [the  bequeft]  is  of  a  pious  nature,  atid 
the  obje£l  of  it  (namely,  the  goodwill  of  God)  is  beft  attainable  by 
removing  the  wants  of  the  poor.  Befides,  as  the  very  disfcqptions 
ufed  indicate  a  degree  of  want  and  diftj  efs  in  the  legatee,  it,  is  there- 
fore proper  to  admit  this  to  have  been  the  teflator's  meaning,  .  I^'is 
otherwife  where  a  perfon  makes  a  bequeft  **  to  the._^«/.6j:  (or^Uip 
•*  virgmi)  of  a  particular  race,"  Who  are  innumerable;  for  in  fuch 
cafe  the  bequeft  is  void  ;  beCaufa,  as  the  defcription  ufeddoes  nof  in- 
dicate want,  the  words  of  the  teftator  cannot  be  conilrued  to  apply  tf> 
the^fir;  neither  can  the  bequeft  poftibly  hold  vafid,in  fiivbur'oPaU 
the  individuals  of  the  clafs  named,  lince,  as  they  are  not  to  be  enu*^ 
merated,  it  is  impracticable  to  define  them,  and  abeqtpft  to  unknown 
legatees  is  null, — for  bequeft  is  an  ail  of  endowment^  and  it  is  im-. 
poflible  to  endow  perfons  unknown.  It  is  to  fee  obferved  that,  in  the 
cafe  of  bequefts  **  to  the  poer  or  Sfirejfed^**  the  legacy  muft  be  paid  , 
to  at  leaft  two  paupers,  two  being  the  famlleft  number  of  plurality  in 
bequeft,  as  was  before  ftated*  ,  ^      ..;.-.    ;.^ 

If  a  peribn  make  a  bequeft  *  *  to  the  race  of  fuch  an  one,"  in  that  „  ^  the  ^^, 
£;afe,  according  to  the  two  difdples,  and  alfp  according  to  the  iirft  ?^"P*^"^ 
opinion  olf  Haneefa,  the  women  of  the  faid  race  are  includptl,  thp 
X  X  X  3  plural 
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plural  term  Bitmee  extending  to  females  as  well  as  males.  Haneefa, 
however,  afterwards  retradled  this  opinion,  and  maintained  the  maW' 
of  the  race  only  te  be  included,  not  the  females;  becauie  the  term 
Bintiet  applies  to  mea  i/tera/fyt  but  to  women  only  t^taphorictJIy;- 
and  a  word  muft  be  taken  in  its  literal  not  its  figurative  acceptation. 
It  is  otherwile  where  **  the  race  offucb  a  farjhn"  is  the  premier  name 
of  any  particular  tribe;  for  in  that  cafe  the  bequeil  includes  the  wo- 
men alfo,  as  die  terra  Binnes,  in  fuch  inftance,  comprehends  the  fe* 
males  of  the  tribe  along  with  the  males,— in  the  fame  manner  as  the 
general  exproffion  Befaii-j1£m  [the  fons  of  ^<&m,]— whence  the  be- 
queft  includes  the  freedmen,  the  fwom  confederates  l^Haierfs^l  the 
flares,  and  the  Mavoalat  confederates  of  the  tribe  named. 


or  to  the  If  a  perfon  make  a  bequeft  **  to  the  children  \a'wlad'\  of  the  race 

MTticuLr'  **  of  fuch  an  one," — the  males  and  females  have  an  equal  right  la 
"«•  fuch  bequeft,  as  the  term  awliid  comprehends  the  whole. 

Abequeilio  .  |f  a  periba  make  a  bequell  *'  to  the  bein  of  fuch  an  one,**tbe 
ptrikniu'  *  legacy  is  in  that  cafe  divided  among  the  heirs  of  the  peribo  namsd,  ia 
eMtSww-  the.  manner  of  an  inheritance,  amalegettingasmuch  as  two  females} 
sbi]'  to  &  becaufe  there  is  reaibn  to  ima^ne  that  the  object  of  the  tefl^tor,  in 
behnKc.       ufiog  the  word  heirfi,  was,  that  the  &me  diftin^ion  might  beolH 

ferved  in  the  partition  of  the  legacies  as  obtains  in  tiie  cajfeof.io* 

heiitance. 


C>le  of  a  be.  Ir  a  perlon  make  a  bequeft  **  to  his  Mawlas  *,"  and  he  have  fbme 
"'aOwlL"  iWaw7axwhohadcmancipatedhira,and  others  whom  hehadcmancipatcd, 
of  the  lefts-    tijg  bequeft  is  void  j  becaufe  the  term  MAw/a  partakes  of  two  difitrent 


*  Mawla  it  a  term  applying  either  to  tbe  pstrvn  or  Che  elititty  (fee  Willaj)  and  ex- 
prefiet  the  relation  between  the  mancipaudtadiu.*  tmaiteifatn;    (See  VoI.L  p.  425-) 

meaniogs, 
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meanings,  an  etnancipator^  and  zfreedman^  and  it  cannot  be  difcb+erefl' 
which  of  thcfc  the  teftator  intended.  Neither  can  the  intention  becon- 
ftrued  to  comprehend  both ;  becaufe  a  word  bearing  a  double  meaning 
cannot  be  ufed  in  more  than  one  of  its  fenfes  at  a  time ;  and  as  it  ts  un- 
known which  fenfe  the  teAator  -  meant  it  in,  the  legatee  is  therefbre 
uncertain;  and  any  uncertainty  concerning  the  legatee  annuls  the 
bequeft.  (In  ieveral  of  the  books  oi  Shafe'i  it  is  recorded  that  the 
bequeft  is  conftrued  in  favour  of  all  the  Mawlas,  both  the  cmancipa-: 
tors  and  the  emancipated,  as  the  term  ufed  applies  to  both.)  It  is  to 
be  obferved  that  -where  the  term  M^la  is  menti<mcd,  in  bequeft,  it 
comprehends  every  one  whom  the  tdlator  may  have  aftually  eman- 
cipated, whether  in  health  or  in  licknefs;  but  not  his  Modabbirs  or- 
Am-Walids^  as  their  emancipation  does  not  take  place  until  after  his 
death,  and  his  bequefl  is  in  fevour  of  fuch  only  as  are  irce pr.evtous  to 
that  event.  Aboo  Too/of  maintains  that  a  Modabblr  or  Am-JValid  is 
,alfo  included,  becaufe,  although  thefe  be  not  free  previous  to  the  ' 

teihitor's  deceafe,  Aill  as  a  caufe  of  freedom  has  taken  place,  and 
is  eftabliihed  in  them,  they  may  be  faid  to  have  been  emancipated.-^ 
In  this  bequeft  is  alfo  included  any  flave  of  the  teftator  to  whom  he  ''  \ 

may  have  faid,  **  you  are  free  if  I  beat  you  not  bciorc  my  death ;" 
(provided  he  did  not  afterwards  beat  him ;)  becaufe  the  flave  is  in  this  » 

cafe  free  before  the  teftator's  deceafe,  and  from  the  time  that  his  j 

flrengthand  power  of  beating  failed  him.  If  the  teftator  have  AG/wlas 
vhom  he  had  emancipated,  and  alio  the  children  of  thofe  M^/at, 
and  likewife  M^/as  by  MtFwaMt*^  his  frcedmen  Mdfw/as  and  th^r 
children  are  included  in  the  bequeft,  but  not  his  M^las  by  Mawaidt. 
It  is  recorded  from  Aboo  Yoofi^^  that  thofe  laft  are  likewife  included, 
and  that  all  thofe  three  defcriptions  equally  participate  in  the  bequeft, 
as  the  term  iM3w/a  comprehends  the  whole.  Mohammed  argues  that 
M^la  is  a  term  which  partakes  of  two  diflerent  meanings ;  but  a 
word  of  double  meaning  cannot  be  ufed  in  more  than  one  fenfe  at  a 

•  See  Vol.  in.  p.  437  and  44?. 
•  Umc; 
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time;  and  as  cmancipatioti  is  an  abfolute  and  uuretra£table  ad,  axula 
contraifl  of  Mawaldt  may  be  rercinded  at  pleafure,  a  Miwla  by  ma- 
uumiffion  has  precedence  of  a  Mdwla  by  Mawa/di,  and  thoie  are  coii- 
fequently  included  in  preference.  But  the  ikfiaw/iw  of  the  teftator'i 
Mdwfas*  are  not  included  in  the  bequeft,  which  relates  only  totht 
Mdivlas  of  the  teftator,  not  to  thofe  of  another.  It  is  otherwife  with 
the  children  of  the  teftator's  MOw/as ;  for  they  ftand  related  to  ttrt 
teHator  becauie  of  their  freedom  proceeding  from  him.  It  is  alfo 
othervvlfe  where  the  teftator  has  no  Mdwlas  by  manumiilion,  dot 
children  of  thofe  MMvlas  ;  for  in  that  cafe  the  Mawlas  by  MaHial^ 
are  included  in  the  bequeft,  as  the  term  Mdw/a  applies  to  thofe  by 
manumiffion,  literally,  and  to  thofe  by  Mawaldt,  metaphorically; 
and  where  the  literal  fenfe  cannot  be  followed,  the  figuratlre  fenfe 
may  be  adopted. 

If,  in  the  above  cafe,  the  teftator  have  only  one  freedmaa,  and 
fpvcral  freedmen  of  his  freedman,  the  half  of  the  legacy  goe»,totht 
freedman,  and  the  remaining  half  reverts  to  the  teftator's  heir)&;  and 
there  is  nothing  whatever  for  the  freedmen  of  his  freedm|Ui  4  for  the 
tcrm,M^/a  applies  literally  to  the  freedmen  of  the  teftttot,  and  £gu-, 
ratlvely  to  the  freedmen  of  thofe  freedmen  ;  and  it  is  im^gnibde  that 
the  word  fiiould  be  meant  in  two  fenfes,  as  it  cannot  bear,  st  once, 
)  a  literoi and  a  fgur&t'rve  meauing.     Neither  are  the  fireedmen  erf  the 

teftator's  parents  or  children  included,  they  not  being  his  frecdmeo 
either  aflually  or  virtually. 

•  Tl»tt»»  **  tbtfrte^*»finsfretdmini"  at  "  thteminuipm»t»fhh:»iaaeifattn/' 


'  GH  AP. 


d  by  Google 


daARV.  WILLS.  ^27 

C  H  A  P.      V. 
Of  Ufufruauary  Wills. 


If  a  peifon  bequeath  the  fervice  of  his  flave,  or  the  ufe  of  his  houfe.   An  ardde 
cith.er  for  a  definite  or  an  indefinite  period,  fuch  bequeft  is  valid  ;  be-  ia^ufufruft 
caufe  as  an  endowment  with  ufufru£l,  either  gratuitous  or  for  an  equi- 
valent, is  valid  during  life,  it  is  confequently  fo  after  death  ;  and  alfb, 
becaufe  men  have  occafion  to  make  bequefts  of  this  nature  as  well  as. 
bequefts  of  actual  property.     So  likcwife,  if  a  perfon  bequeath  the 
wages  of  his  flave,  or  the  rent  of  his  houfe,  for  a  defiiiite  orlSndefinite 
term,  it  is  valid,  for  the  iame  reafon.     In  both  cafe^,  moreover,  it  ^^^f^  be  con- 
is  neceflary  to  confign  over  the  houfe  or  the  flave  to  the  legaftee,  pro-  figned  » the 
vidcd  they  do  not  exceed  the  third  of  the  property,  in  order  that  he 
may  enjoy  the  wages  or  fervice  of  the  flave,  or  the  rent  or  ufe  of  the 
houfe  during  the  term  prefcribed,  and  afterwards  reflore  it  to  the 
heirs.^If  the  whole  property  of  the  teftator  confift  of  the  flave  oi*  the  but  if  it  «m. 
houfe,  in  that  cafe  the  flave  is  to  be  poffefled  one  day  by  the  legatee,  /2"^a^ 
arid  two  by  the  heirs,  alternately;  but  the  houfe,  on  the  contrary,   beinj3./W, 
is  to  be  portioned  into  three  equal  parts,  of  which  one  is  given  to  the  hy  the  hein 
legatee,  and  two  to  the  heirs, — the  legatee  being  entitled  to  one  third  jjlernaSyT 
oftheeftate,  and  the  heirs  to  two  thirds.     The  reafon  of  the  diftinc-   "^'''^? 

,  r  n  •  •     ■  oeajt,   it  ii 

tion  here  made  between  a  houfe  and  a  flave  is,  that  a  flave  is  incapable  held  among 
of  being  divided,  and  therefore  an  alternate  ufe  of  him  is  eftabliflied   jue  p'ropor- 
from  neceflity;  whereas  a  houfe,  on  the  contrary,  is  capable  of  di-  ''°'"J 
vifion  ;  and  as  divifion  is  the  mofl:  fair  and  equitable  mode,  (fince  re- 
taliation neceflarily  induces  a  preference  of  one  over  the  other  in  point 
of  time,)  it  ought  to  be  adopted  where  it  is  pradicable.     Still,  how- 
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ever,  if  the  parties  agree  to  enjoy  the  houfc  by  turns,  it  is  lawful,  as 
the  right  refts  entirely  with  them: — but  divifion  is  the  moft  eqaitaUe 
nw  are  the     mode. — It  IS  not  in  this  cafe  lawful  for  the  heirs  to  fell  the  two  thirds 
litter  in-        of  the  houfe  which  are  allotted  to  them.     This  is  according  to  the 
bwS\o>//    ^^^'^^  Rawayet.     It  is  recorded  from  Aboo  Toofaf  that  fuch  fale  is 
their ftare.      lawful;  becaufe  thefe  fhares  are  purely  their  own  property.    The 
ground  ou  which  the  ZdA/'r  Rawayet  proceeds  is,  that  a  right  of  re- 
fidence  may  eventually  be  eftablifticd  to  the  legatee  in  the  whole  houfc, 
by  fo  much  other  property  of  the  teftator  being  afterwards  difcovered 
as  may  caufe  the  houfe  to  come  within  a  third  of  his  property.    Be* 
fides,  the  legatee  has  a  controlling  power  over  the  heirs  with  refpeft  to 
their  portions,  fo  far  as  to  reftrain  them  from  executing  any  deed 
The  bequeft    which  may  injure  or  afFed  his  fliare.     If  the  legatee  Ihould  die  before 
onT^"eMh    the  expiration  of  the  limited  term  of  ufufruft,  the  article  bequeathed 
of  the  legatee,  j^  ufufrufl.  immediately  reverts  to  the  heirs  of  the  teftator ;  for  the  bc- 
queft'was  made  with  a  view  that  the  legatee  might  derive  a  benefit 
from  the  teftator's  property  ;  but  if  the  article  were  to  devolve  to  the 
legatee's  heirs, .  it  induces  the  confequence  pf  thcjr  being  entitled  to 
the  ufe  of  the  teftator's  property  without  his  confent,  which  is  con- 
trary to  law.     If  the  legatee  die  during  the  teftator's  lifetime,  the  be- 
queft  is  void ;  becaufe  the  acceptance  of  it  is  fufpendcd  upon  the  death 
of  the  teftator,  as  has  been  already  explained. 

A  beqneft  of         Jp  a  perfou  bequeath  the  produce  *  of  his  houfe  or  of  his  Have  to 

anarticiedoes  Zeyd^  ill  that  cafe  fome  arc  of  opinion  that  it  is  lawful  for  Zeydio  re- 

lezatM Mihe  ^*^^ '"  ^^^  ^^"^  houfc  himfelf,  or  to  ufe  the  flave  for  his  own  fervicCt 

perfoMi  ufe    becaufe  an  equivalent  for  the  ufe  is  in  fai5l  the  fame  as  the  ufe  itfelf,  fo 

'  far  as  relates  to  the  accompliftiment  of  the  teftator's  object.    The 

more  approved  opinion,  however,  is,  that  it  is  not  lawful ;  for  a  bequeft 

of  produce  is  a  bequeft  of  money,  as  it  is  that  which  conftitutes  pro- 

•  By  the  term  "  prcduce"  f  Arab,  flajil]  as  here  ufed,  Is  to  be  underftood  the  eanu*p 
or  hirt  of  a  flave,  or  che  ml  of  a  houfe,  Sec. 


db,  Google 


Chap.V.  wills.  529 

(luce ;  whereas  refidcncc  or  fervicc  is  an  enjoyment  of  the  ufe ;  and 
the  effeft  of  thefe  is  different  with  reipeft  to  the  heirs ;  for  if  «ny  juft 
debt  Ihould  afterwards  appear  againft  the  teftator»  it  might  be  repaid  by 
means  of  a  rcftitution  of  the  rent  by  the  le^tee,  which  could  not  be 
done  in  cale  of  his  having  had  the  actual  ufe. 

It  is  not  lawful  for  the  ufufruftuary  legatee  of  a  flave  or  a  houfe  nor  do«  a 
to  let  them  out  to  hire.  Shafei  maintains  that  he  is  at.fuU  hberty  fo  ^J'^^'li^f^''^ 
to  do,  becaufe,  in  confequence  of  the  bequeft,  he  becomes  (as  it  him  to  let  it 
were)  proprietor  of  the  article;  and,  as  fuch,  he  is  entitled  to  tranf- 
fer  it  either  for  a  return  or  othcrwife,  ufufrudl  (according  to  him) 
being  equivalent  to  aftual  property.  It  is  otherwife  with  a  loan^  that 
being  (according  to  his  tenets)  fimply  a  licence  [to  the  ufe  of  a  thing,] 
not  an  ittvejiiture*.  The  arguments  of  our  doftors  upon  this  point 
are  twofold. — First,  a  bequeft  is  an  endowment  with  property,  with- 
out a  return,  referred  to  the  teftator's  deceafe ;  and  hence  the  lega- 
tee is  not  empowered  to  make  a  transfer  of  the  legacy  even  with' 
out  a  return,  becaufe  of  the  analogy  it  bears  to  a  ioan ;  for  a  ioan,  ac- 
cording to  our  doctors,  isaninveftiturewith  the  ufe  of  athing  grant- 
ed in  the  lifetime  of  the  lender;  and  the  borrower  is  not  permitted 
to  hire  oa/ the  article  lent,  (hire  being  an  inveftiture. for  a  return)  fo 
here  likewife. — A  proof  of  this  is  that  an  inveftiture  for  a  return  is 
ftrong  and  binding,  whereas  inveftiture  without  a  return  is  weak  and 
not  binding;  and  a  perfon  who  is  not  empowered  with  refpeft  to  the 
iveakeji  of  the  two  cannot  be  empowered  with  reipe£l  to  the  ftrongej}. 
Bequeft,  moreover,  as  being  a  gratuitous  deed,  is  weak  and  not  bind- 
ing.— Now  in  gratuitous  deeds  the  voluntary  agent  is  at  liberty  to  re- 
tract, not  the  other  party  : — but  as,  in  the  cafe  of  a  bequeft,  the  vo- 
luntary agent  is  the  tejiitory  and  it  is  impoflible  for  him  to  rctrafl  after 
his  dcccafc,  rrtr,\£tat;on  is  therefore  not  fappofed  poflible  in  this  iii- 
ftance; — ^yct  ftill  as  the  bequeft  is  not  originally  of  a  forcible  and  irrevoc- 

•  Sec  Vol.  111.  p.  377.  , 

Vol.  IV.  Y  y  y  able 
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able  nature,  the  legatee  of  ufnfru£t  is  of-  courfe  not  at  liberty  to  let  the 
article  to  hire,  fince  hire,  as  being  a  contract:  of  exchange,  is  forcible 
and  irrevocable.  Secondly.,  ufufruQ:  (according  to  our  dodofs)  i» 
not  property ;  hut  the,inveftitore  of  it  for  property- induces  a  creatioii 
of  the  character  of  worth  in  it,  neccflarily,  in  order  to  cftabiifli  an 
equality  between  the  articles  oppofcd  to  each  other  in  exchange.  Now 
the  pow^r  of  fuch  creation  refts  only  with  one  who  is  a  proprietor  of 
ufufruft  as  a  dependent  of  his.  right  of  property,  or  in  confoquence  of  a 
conl;ra£l  of.  exchange, .  aod  who  is  conTequently  empowered  to  make 
over  the  pipperty  to  another  in  the  iame  manner  in  which  he  himfdf 
may  have  held  it.  But  when  a  perfon  who  acquires  the  property  of 
ufufrAi6l  without,  any  return  on  his  part,  and  in  an  original  manner, 
(that  is,,  not  ill  virtue  of  its  fubjeflian  to  fomethiag  etfe,)  afterwards 
makes  kl  ewer  to  another  for  a  return,  it  follows  that  he  makes  ano- 
ther proprietor  of  a  thing  in  a  degree  fuperioc  to  what. he  himfelf  in 
effe£i,wa^  which  is  unlawful. 

Abeqoeftof  If  apcrfon  bequearii  the  fervice  of  his  flave  to  another,  the  lega- 
flavc  d<Ks  not  ^^^  '^  ^**t  entitled  to  carry  the  flave  from  the  city  of  the  teftator ; — 
entitle  the      unlefi  bis  own  family  refide  in  another  city,  in  which  cafe  he  may 

legacee  to  •  •        ,  i  .  « 

cany  him  out  catryv  him  thithcr,  provided  he  exceed  not  a  third  of  the  tcftator's  pro- 
Mnlefihis  ft.  perty.  The  reafon  of  this  dccifion  is,  becaufe  the  bequcft  mufttake 
£^°  effea  and  be  executed  in  conformity  with  the  intent  of  the  teftator; 
and  in  a  cafe  where  the  family  of  the  legatee  refide  in  the  fame  city 
with  the  teftator,  his  intent  is  that  the  legatee  ihall  take  the  fervice 
of  the  flave  there,  without  expofing  him  [the  flave]  to  the  trouble 
of  a  journey  elfewhere; — whereas,  on  the  other  hand,  where  the  fa- 
mily of  tire  legatee  refide  in  a  different  city,  the  intefit  of  the  teflator 
is  that  the  legatee  fhall  carry  the  flave  thither  in  order  that  the  family 
may  enjoy  the  ufe  of  his  fervice,  without  putting  them  to  the  trouble 
of  removing  to  his  [the  teflator*s]  city  to  enjoy  this  advantage:. 


If 
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Ip  -a  perfbn  leave  one  year*6produft  of  his  flave  or  "hoiife  to  an-  ■*  beqncfi  of 
other,  and  hehave  no  other  property  except  fuch  houfe  or  flave,  the  dua,  ifthe 
legatee  in.that  cafe  receives  one  third  of -a  year*s  produd;  becaufe  ^'j'at",^ 
produft,  as  being  property,  is  capableofdivifion.     If,  therefore,  the  ofUweiiate, 
legatee  require  the  heirs  to  make  a  divifion  of  the  houfe,  in  order  that  title  the  le- 
he  may  binlfelf  collejft  the  product  from  his  own  fliare,  (b«ng  a  third,)   ^^^^^^^ 
it  would  not  be  admitted.     u46oo  Tho/afi  indeed,  according  to  one  re-  «'  im- 
port, holds  a  contrary  opinion  ;    for  he  argues  that  the  legatee  is  a 
partner  with  the  heirs ;  and  a  partner  has  n  right  to  demand  a  divifion 
of  the  common  property.     Jn'anfwertothis,  however,  it  may  be  ob- 
ferved  that  this  right  amongft  copartners  arifes  from  their  having  a 
property  in  the  article  itfelf ;  whereas  the  legatee,  in  the  prcfent  in- 
ftance,  has  a  property  only  in  the  produB  of  the  article,  and  confe- 
quently  is  not  entitled  to  demand  a  divifion. 

If  a  man  bequeath  the  per/on  of  his  flave  to  Zfyd,  and  the  fervice  '"  "beqneft 
of  him  to  Omar,  and  the  flave  exceed  not  a  third  of  the  teftator's  eftate,  an  micie  to 
his  pcrfon  belongs  to  Zeyd^  and  his  fervice  to  Oia^r;  for  as  the  tcfta-  ^Mtmce'^^ 
tor  has  bequeathed  a  fpecific  thing  to  each  legatee  refpe^tively,  eaCh  is   it">  another, 
therefore  entitled  to  his  own  right.     As,  moreover,  (the  bequeft  to  ufufruFiUex- 
theufufruduary  legatee  being  at  any  rate  valid,)  if  the  flave*g  pcrlbn  tiScTro  *^' 
had  not  been  bequeathed,  that  would  have  belonged  to  the  heirs,  at  J'^'^'l'^'ng'"' 
the  iame  time  that  his  fervices  would  have  belonged  to  the  legatee  ; 
fo  in  the  fame  manner  his  fervices  belong  to  the  legatee  of  ufufrui^ 
where  the  tcftator  has  bequeathed  his  perfon  to  another ;  for  bequeft 
reiimbles  inheritance,  inafmuch  as  the  right  of  property  to  the  article 
is  eflabliflied  after  death  in  both  inflances. 

If  a  perfon  bequeath  his  female  flave  to  one  and  the  child  in  her  A  bequeft  of 


another,  if 


leathern  bag,  containing  dates,  to  one,  and  the  dates  to  anothci ,  and 
the  legacy  do  not  exceed  a  third  of  the  cftate, — in  this  cale  the  firft   'n"tat'dijtx- 
Icgatee  gets  his  legacy,  but  the  legatee  of  the  contained  article  is  not  Sum^*  fc- 
Yyy  2  entitled 
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cond  legatee  entitled  to  any  thing.  This  is  where  the  fecond  bequeft  is  immedi- 
ately connected  in  the  fame  feiitence  with  the  firft.  But  if  they  be 
mentioned  feparalely,  (as  if  the  teftator  fhould  firft  fay  *'  I  bequcatb 
*'  my  female  flave  to  Zeyd"  and  then  remain  iilent,  and  afterwards 
fay  **  I  bequeath  the  child  with  which  (he  is  pregnant  -to  Amroo") 
the  effect,  according  to  Aboo  Toofaf,  is  the  fame  as  above  mentioned; 
whqrcas  Mohammed iLr\z\\\iz\}:is  that  in  this  cafe  the  female  Have  goes  to 
the  firft  legatee,  and  her  child  is  ihared  equally  between  the  two; 
(and  the  fame  holds  with  refpeft  to  the  two  other  cafes  of  the  ring 
and  the  bag.)  The  argument  of  Aboo  Toofqfis  that  as  the  teftator 
firft  bequeathed  the  female  flave,  and  afterwards  the  child  in  her  womb, 
it  may  be  inferred  that  his  object  in  the  firft  bequeft  was  the  female 
flave  only,  the  fecond  bequeft  being  merely  an  explanation  of  his 
meaning  in  the  firft, — which  explanation  is  approved,  whether  it  be 
connected  in  the  fame  fentenceor  not;  for  as  the  bequeft  is  not  bind- 
ing till  after  the  death  of  the  teftator,  his  explanation  conneftedly  or 
»»conne£ledly  is  one  and  the  fame*;  in  the  fame  manner  as  holds 
where  a  perfon  firft  bequeaths  the  per fon  of  his  flave  to  one  and  after- 
wards the  fervice  of  him  to  another, — in  which  cafe  the  legatee  of  the 
perfon  is  not  a  partner  of  the  legatee  of  ufufru£l  with  refpeft  to  the 
fervice  of  the  flave.  The  argument  of  Mohammed  is  that  the  word  ring 
comprehends  both  the  ftone  and  the  hoop,  and  fo  likewife,  the  word 
female  flave  comprehends  both  the  flave  herfelf  and  alfo  the  child  in 
her  womb, — and  the  word  bag  includes  both  the  bag  and  its  contents. 
With  refpeft,  therefore,  to  the  ring-ftone,  the  child,  and  the  contents 
of  the  bag,  there  are  two  different  bequefts  to  two  different  perfons, 
where  both  the  legatees  are  equal  partners  in  each.  Nor  is  the  fecond 
bequeft,  in  this  inftance,  a  retractation  of  the  firft.  It  being,  in  ef- 
fcfi,  the  fame  as  where  a  perfon  firft  bequeaths  a  ring  (for  inftance) 
to  one,  and  again  bequeaths  the  fame  ring  to  another, — in  which  cafe 

•  In  other  words,  "  he  is  at  liberty,  at  any  period  after  making  the  bequeft,  to  alter 
"  or  amend  it." 
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the  fccond  bequcft  is  not  a  retractation  of  the  firft,  but  the  two  legatees 
are  equal  partners  in  the  ring;  and  fo  here  likewife.  It  is  different 
where  a  man  firft  bequeaths  the  pcrfon  of  his  flavc  to  one,  and  then 
the  property  of  him  to  another,  as  the  word  Jl<rve  does  not  compre- 
hend the  fervice  of  that  flave.  It  is  alfo  different' where  a  fecond  be- 
qucft follows  in  immediate  connexion  with  the  firft;  for  in  that  cafe 
the  whole  forms  (as  it  were)  one  fentence,  indicating  the  defign  of 
the  teftator  to  be  that  the  /}oo/>  of  the  ring  (for  inftance)  fiiall  go  to 
one,  and  the  ftone  to  the  other. 

If  a  perfon  bequeath  to  anyone  **  the  fruit  of  his  garden,"  Jn'Abequeftof 
that  cafe  the  legatee  gets  the  fruit  actually  in  being  at  the  time  of  the  garden'  im- 
teftator's   death,  not  what  maybe  produced   afterwards.     If,  how-   f^^y\^J"'{' 
ever,  the  teftator  fay  "  I  bequeath  the  fruit  of  my  garden  ^^r^e/w^/Zv  unteftitbe 
**  to  fuch  an  one,"  the  legatee  is  in  that  cafe  entitled  to  the  fruit  then  ferftmiij, 
exifting,  as  well  as  to  whatever  may  afterwards   grow  there  during 
his  life.     But  if,  on  the  other  hand,  the  teftator  bequeath  the  produce 
of  his  garden,  (not  thcjrui/,')  the  legatee  is  then  entitled  to  the  pre- 
fent  produce  and  to  whatever  may  be  coUeded  from  it  until  his  death, 
although  the  word  perpetual  ftiould  not  have  been  exprefled  ;  for  as 
the  word  fruitt  i"  its  common  acceptation,  means  a  thing  adually  in 
being,  it  cannot  therefore  be  applied  to  what  is  no/  in  being,  unlels 
by  an  exprefs  provifion  for  that  purpofe; — whereas  produce,  in  the 
common  acceptation  of  the  term,  comprehends  not  only  what  at  pre- 
fent  cxifts,  but  alfo  what  may  hereafter  exift  in  fucceffion  ;  and  there- 
fore its  including  what  may  appear  after  the  teftator's  deceafe  does 
not    depend    upon    the    mention     of    any   particular    provifion    or 
term. 

If  a  perfon  bequeath  the  woo/ of  a  ftieep,  orits«;7i,  oiyoungy  and  Abequeflof' 
then  die,  the  legatee  is  in  that  cafe  entitled  to  whatever  may  be  extant  ''l*'  produce 

'  o  ,  >  of  an  tnmal 

(of  thefe  things)  at  the  period  of  the  teftator's  death,  and  not  to  what  implits  the 
may  afterwards    appear,    notwithftanding  the  word    '*   perpetual"  duceoDly?io 

have 
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every  in*       have  been  exprelTed;  as  the  term  wwl,  or  {b  forth »  (as  mentioned 
""**  above,)  do  not  comprehend  what  is  not  actually  in  beiijg.   Itisotherr 

wife  with  refped  to  yr«/V,  (although  that  term  alfq,  in,  its  common 
acceptation,  comprehends  only  what  is  actually  exifleiit,  and«  bcqueft 
of  non-exiftent  fruit  be  nevertheleis  valid,)  becaufe  ordaiiwd  contra£ks* 
(fuch  as  of  gardening  and  hire)  with  refpeft  to  non-exiftent  fruit 
being  good  in  law,  it  follows  that  the  word /ruiif  mentioned  with  a 
condition  of  perpetuity,  comprehends  alio  what  is  non-exiAeat,  and 
that  a  bequcft  of  fuch  is  valid.  It  is  otherwifc  with  the  wool,  the 
milk,  or  the  youngof  a  flieep;  for  as,  with  refpefk  to  the  non-esiil- 
ent  of  thofe  articles,  there  are  no  ordained  contracts,  a  bequeA  of  ^och 
is  not  valid: — contrary  to  what  is  exiftent;  for  thefe  are  fubjeAs  of  a 
valid  contract  (fuch  as  Khoola  and  the  like,)  and  therefore  a  bequeft  of 
them  is  likewife  vahd. 


CHAP.    VI. 


Of  Wills  made  by  Zimmees. 


Ariureiai  Jjt  a  Jcw  Or  a  Chrijlianj  being  in  found  health,  build  a  church  or  a 

"^Sifr'  fy^^S'^S"*^'  "***  ^^^^  '^'*»  ^"^^  building  is  an  inheritance,  according. 

dunng««/f*,  (Q  gji  jjuj.  doftors  ;  becaufe  Haneefa  holds  an  ere£tion  of  this  nature  to 
oefcends  to  •     •  i_  ■  i_   ^  i 

ihe  foucder'i  bc  equivalent  to  a  IVakf,  or  pious  appropriation,  which  (agreeably  to 
keirt. 

*  Ordained  contra£b  are  fuch  as  are  authorized  and  lanflioned  \>y  the  Koran,  and 
concerning  (he  validity  of  which,  therefore,  no  doubt  can  be  entertaiifcd. 

5  his 
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his  tenets)  ia-notablblate*,  but  defceiids  to  the  heirs  of  the  founder; 
and  the  two  difciples,  ontheother  hand,  hold  all  fuch  ereaions  to  be 
lioful  in-  their  nature,,  whence  they  are  of  no  validity  [as  a  public 
foundation,]  and  therefore  defcend  to  the  heirs  [in  the  fame  manner 
asany  ofherofthe  founder's  property.] 

If  a  Jnv  or  Chrijiian  will  that,  "  after  his  death,  his  houfe  fliall  in  the  be- 

•*■  beconvertedinto  achurdior  iynagogue  fora  particular  fet  of  peo-  hoofetothe 

"  ple,*'~'the.bequeftis  vaUd,  according  to  all  our  doaors,  and  takes  P"fi5!°i'tjf^f 

eflfea  to  the  extent  of  a.  third  of  the  teftator's  property;  becaufea  be-  ofworthip,  it 

queft'has  two  different  charaacrs,  the  appointment  of  a  fucccflbr,  a'«facco,dl 

aod  an  aamal  endowment ;.  and.  the  teflator  is  competent  to  either  of  '"S'/' 
thcfc. 

If  a  Jew  or  C6r  j?;«ff  will  that  **  his  houfe  be  converted  into  a  wlwiherany 
"  church  or  fynagogue  for  a  fcft  of  people,"  without  fpecifying  the  ^["^"be 


to  the  two  difciples,  oa  the  contrary,  it  is  not  valid ;  for  a  deed  of 
that  nature  is  in  reality  linful,  although  it  may  appear  pious  to  the 
teftator ;  and  a  will  for  a  linful  purpoie  is  null,  becaufe  the  execution 
of  it  would  be  a  coniirmafiou  of  fin.  The  argument  oi  Haneefa  is, 
that  the  founding  of  churches  or  fynagogues  is-  held,  by  thefe  perfons, 
to.  be  an  .aft  of  piety ;  and  as  we  are  enjoined  to  leave  them  to  the  ex- 
ercife  of  whatever  may  be  agreeable,  to  their  feith,  the  bequeft  is 
therefore  lawful;  in  conforraily  with  their  beUef. 

Objection.?-— What  is  the  diflerence  between  the  building  a 
church  or  fynagogue  in  the  time  of  health,  and  the  bequeathing  it  by 
^vili,  that  Haneefa  (hould  hold  it  inheritable  in  the  former  infliance, 
and  not  in  the  latter  ? 

Reply. — The  difference  is  this:  that  it  is  not  the  mere  ereSfing 
[of  the  churchy  &c.]  which  extinguifties  the  builder's  property,  but 

•  See  Vol.  U.  p,  334.. 

the 
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the  exclufive  dedicationof  the  building  to  the  fervice  of  God,  as  in  the 
cafe  of  mofquei  eredted  by  Mujfulmms ;  and  as  an  infidel  place  of  wor- 
fhip  is  not  dedicated  to  God,  indifputably,  it  therefore  ftillrcmMns the 
■  property  of  the  founder,  and  is  confequently  inheritable  [in  common 
with  his  other  effeds;] — whereas  a  bequeji,  on  the  contrary,  is  ufed 
for  the  very  purpofe  of  deftroying  a  right  of  property. 

.  The  bequefts  of  Zimmees  are  of  four  kinds*. — I.  Thofe  made  for 
puipoies  held  pious  in  their  belief,  but  not  in  the  heViefof  Mufulmans, 
inch  as  the  building  a  church  or  a  fynagogue,  (as  already  mentioned,) 
or  the  fl<mghter  of  hogs  to  feed  the  poor  ot*  their  feft ;  in  which 
cafes  Haneefa  holds  the  bequeft  to  be  valid,  in  conformity  with  the 
faith  of  the  teftator,  whereas  the  two  difciples  deem  it  invalid^  as 
being  finful. — II.  Thofe  made  for  purpofes  held  pious  with  Mujful- 
mans,  but  not  with  Zimfnees,  fuch  as  the  ere<£tioii  of  ^  mo/^ue,  a  pil- 
grimage to  M^cca,  or  burning  a  lamp  in  a  m^wrf,  in  all  of  which  in- 
ilances  the  bequeft  is  invalid  in  conformity  with  the  belief  of  the  tef- 
tator,  according  to  all  our  doctors ;  unlefs,  however,  it  be  made  in 
favour  of  fome  particular  perfons,  in  which  cafe  it  is  valid,  as  under 
fuch  circumftance  it  is  an  inveftiture,  the  mention  of  **  building  a 
tm/quey"  or  fo  forth,  being  confidered  merely  in  the  light  of  a  connfel, 
'■^(in  other  words,  as  if  the  teftator  had  bequeathed  his  property  to 
particuhr  perfons,  counfeliing  them  therewith  to  cre£l  a  mdfque) 
III.  Thofe  made  for  a  purpole  held  pious  both  by  Muffulmam  and 
Zimmeesi  fuch  as  burning  a  lamp  in  the  holy  temple  [of  ygruJaUm,] 
or  waging  war  agaitift'infidel  7artars-\-, — which  are  valid,  whether 
ma^e  in  favour  of  fpecific  perfons  or  not. — IV.  Thofe  made  for  pur- 
pofes not  held  pious  either  by  Zimmees  or  Muffulmam,  fuch  as  the 
iuppbrC  of  lingers  and  diflblute  women, — which  are  invalid,  as  being 

•  The  diflin^iions  here  flated  apply  folcly  to  bequefls  for  particular  purpofes. 
+  Ksnfr  al  Teork :  the  name  by  which  the  bands  of  robbers  w^o  ufcd  to  infeft  the  north- 
ern provinces  of  Perfia  were  formerly  diilinguilhcd. 
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of  a  finfui  tendency; — unlefs,  however,  they  be  made  in*  favour  of 
particular  perfbns,  and  then  they  are  valid. 

A  SENSUALIST*,  or  an  innovatof +,  provided  he  proceed  not  to   The  will  of* 
open  and  avowed  infidelity,  is,  in  point  of  bequeft,  in  the  lame  ftate  i^^^L^l^ 


.v.th  a  parfeft  believer,  becaufe  the  law  regards  only  his  apparent   'hefamc-asof 
Gate,  ;vhich  Is  that  of  a  Mujfulman:  but  if  he  proceed  to  open  iiifi-   Majuim^n, 
delity,  he  is.  then  confidered  as  anapoftate,  and  with  regard  to  his   "eedtoavw- 
will  there  is  a  difference  of  opinion,  (in  the  fame  manner  as  our  doc-  '■^  ^poi'^y. 
tors  have  differed  with  regard  to  every  other  deed  of  fuch  perfons,) — 
Haneefa  holding  that  in  this  cafe  his  bequeft  remains  in  fufpetife,  and 
becomes,  valid  upon  his  repentance,  or  null  upon  his  death  or  expatri- 
ation,— and  the  tv.o  difciples  (on  the  contrary)  maintaitiing  that  it  is 
in  every  refpefl  valid  J. 

The  will  of  an  apoftate  woman  is  valid.  This  is  approved ;  be-  The  wiw  of  \ 
caufe  women  in  fuch  cafes  are  left  to  themfelves,  and  not  put  to  death,  [^"^y'j^y^" 
as  in  the  cafe  of  juen  §. 

If  a  Moofidmm  bequeath  the  whole  of  his  property  to  a  Muffnlman  a  MiofiSmu 
or  a  Zimmge,  it  is  valid ;  for  a  bequeft  of  the  iv/jo/e  of  an  eftate  is  ^„*^th  the 
deemed  illegal  only  as  it  afFefts  the  ricrht  of  the  teftator's  heirs:   ■wio^ofhw 

,  property: - 

^whence  it  is  that  if  they  aflent  fach  bequeft  is  valid  ;)  but  the  heirs 
of  the  Moo^min  are  pofleffed  of  no  cognizable  rights,  they  being,  as 
it  were,  dead,  fo  far  as  relates  to  the  JW«^/»M«  government,  becaufe 
ttf  their  being  in  a  hojftile  country.     Befides,  the  prope,rty  of  a  Moofld- 

*  Arab.  Sabtb-ai-bmoa,     Hawa  figiufies  the  fenAia]  paffions,  a  complete  conqucft  over 
which  is  cflential  to  the  character  of  a  good  ^M^^n0f>' 

f  Arab.  Sabib-al-biddat.     A  free-thinker  or  fcdtary.— A  broachcr  of  new  and  hetero- 
dox opinions  in  matters  of  faith. 

X  For  a  full  explanation  of  this  fee  Vol.  II.  p.  236.  §  See  VoL  II.  p.  227. 

Vol.  IV.  Z  z  z  «;«      - 
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min  is  in  fccurity  only  ia  virtue  of  the  protection  he  recavcs  from  tht 
ftate,  which  protcftion  he  enjoys  in.  his  own.  right,  not  in.  right  o£ 
his  heirs. 

but  if  hehe-         Jf  aMoo^dmin  bequeath  a  part  of  his  property,  thebequeft  is  exe- 

onij-,  there-  cutecl  accordingly,    and  the  remainder  is  tranfinitted  to   his  heirs^ 

mjmdw^hii  notwithftanding  they  be  relidents  in  an  hoftUe  country;- fuch being 

iiein.  the  law  with  refped  to  Moofidmns. 

An  eraanci-  If  a  Mo^fi&mln^    immediately  before  his  death,    emancipate  Hi^ 

^^htir,  flave,  or  make  him  a  Modabblr  in  the  Mujfulman  territory,,  it  is  valid, 

Sim  on  1^  ^"^  '^^  ^vi^  is  accordingly  free,  not  with  (landing  his  value-exceed  a 

deathbed,  third  of  his  mafter's  eftate ;  for  a  bequeft  beyond  a  third  of  the  pro- 

i«w*.  perty  is  deemed  illegal  only  as  it  afFedls  the  right  of  the  tcftator's 
heirs ;  but  a  Moofldmin'i  heirs  poiTefs  no  cognizable  right,  as  was  al' 

■  ready  mentioned. 

Any  bequeft  If  a  Mujfuiman  or  Zimmee  make  a  will  in  favour  of  a  Mooftdmitij  it 

^MoojUmiK'a  ^8  valid  ;  for  a  Moofidmlny  fo  long  as  he  refides  in  a  Mujfulman  coun- 
vaiid.  jj.y.^  jg  confidcrcd  in  the  light  of  a  Zirmue ;  and  as  the  cxercife.  of  gc- 

nerofity  and  benevolence  in  favour  of  fuch  is- therefore  allowed  to 
Mujfulmans  during  life,,  it  is  alfo  permitted  them  to  extend  fuch  afts 
to  a  period  after  their  death. — (It  is-  related  of  Haneefa  and  j^iSw 
Toofafy  that  they  held  wills  in  favour  iA  Moofidmins  to  be  illegal,  be- 
caufeof  their  intention  to  return  to  their  own  country;  and  alfo, 
becaufe  the  Muffuimam  nQX.  only  allow  this,  but  even  do  not  fufer 
them  to  refide  in  their  dominions  more  than  a  year,  unlefs  they  fub- 
mit  to  the  payment  of  the  capitation-tax. — The  former,  is,  however,, 
the  better  opinion.) 


The  bequefti         If  a  Zimmee  bequeath  more  than  a  third  of  his  eftate  to  a  ftranger, 

:  laws  of  the 
Mujfulmans^ 


arcVui^"a  10  o^  '**  ^"^  Ittity  it  is  uot  Valid,  as  being  contraiy  to  the  laws  of  the 
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MufuMums,  to  which  they  have  agreed  to  conform  with  refpeft  to  the  fame  re- 

flriAioiuwith 

all  temporal  concerns.  thofe  of  a 

If  a  Zimtnee  make  a  will  in  favour  of  an  infidel  of  a  differeift  per-  Hemaymke 
fuafion,  it  is  vahd,  becaufc  of  the  analogy  of  legacies  to  fuoceffion  by  ftT^r'"of« 
inheritance,  all  the  different  defcriptions  of  thofe  perfons  who  diibe-  .ofVd^fi^eni 
lieve  the  true  &ith  being  confidered  as  of  one  clafs.  feO* 

If  a  Zimmee,  refiding  in  the  Muffulm^  territory,  make  awill  in  "J*.)***^  ' 
favour  of  a  hoftile  infidel,  it  is  not  valid  ;  for  as  inheritance  does  not 
obtain  between  thofe,  becatife  of  the  difference  of  country,  it  follows 
that  a  bequeft  from  the  one  to^e  otheris  of  no  c^fV,  bequeft  being 
iimilarto  iohefltance. 


CHAP.  vn. 
Of  Executf^  and  their  Powen. 


If  a  perfon  appoint  anotlier  hisrxecutor,  it  remains  with  that  crther  AocxecBtor, 

«ither  to  accept  of  or  declint  the  appointment,  in  the  prefence  of  the  *'^'"''|  ^■ 

tcAator  ;  becaufe  no  one  has  the  power  of  -cooipeHing  another  to  in-  appoinunent 

terfcre  in  his  concerns.    But  if  the  executor  accept  his  appointment  in  tti'wiutw, 

the  prefence  of  the  teftator,  and  afterwards,  cither  in  his  abfence,  or  J^^jt"' 

jafter  his  death,  decline  it,  fuch  refa&l  is  not  admitted ;  becaufe  the  ^>erty  »  re- 
teibtor  had  placed  a  reliance  on  his  c<aifcht ;  and  therefore,  if  the 
Z  z  z  2                                         rejection 
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rejection  were  allowed  of,  either  in  his  abfeiKe  or  after  his  deceafe,. 
he  would  ncceflarily  be  deceived.. 

His  filencs  If  a  perfon  appoint  antither  His  executor,  and  that  other  remain 

eptionofre-  filent,  withoiit  giving  any  indication  of  his  acceptance  or  refufal,  he 

jeiiionj  jg  in  that  cafe  at  liberty,  after  the  death  of  the  teftator,  to  accept  or 

but  any  afl  refufe  the  appointment,  as  may  be  moft  agreeable  to  him.     But  if  a 

Hsacceptance  perfon.  Under    fuch    circumftances,  fliould,    immediately  after   the 

binds  him  to  death  of  the  teftator,  difpofe  of  any  part  of  the  effe£lB  by  fale,  tfeen, 

the  execution  ,,.  ....  . 

of  theofflce,  as  an  a£l  of  this  kind  is  a  clear  indication  of  his  acceptance,  the  exe* 
cutorfliip  becomes  obligatory,  on  him.  The  fale,  moreover,  is  valid 
in  this  inftance,,notwithftanding  the  executor  may  not  have  confidcrcd 
himfelf  as  fuch  at  that  time  ;  for  his  executorfhip  (like  inheritance, 
bequeft  being  a  fort  of  fucceffion  as  well  as  inheritance,)  does  not 
depend  on  his  knowledge;  and,.as  being  an  executor,  a  fale  tranfaded  byr 
him  is  valid.- 

Havinj  Tt-  If  a  perfon  appoint  another  his  executor,  and  the  perfon  fo  ap- 

jeacd  the  ap-  pointed  remain  filent  until  the  teftator's  deceafe,  and  then  rcjeia  the  of- 

pointmeat,        r  •        r  ■ 

after  tiie  tef-    fice,.  and  afterwards  declare  his  acceptance  of  it,  fuch  acceptance  is 

ceafe.hemay   Valid,  unlcfs  thc  Kdzec,    diiriug  the  interim,    fliould  have  fet  him 

■^onlerrthc  ^^'^^»  and  appointed  another,  in  confequencc  of  his  firft  declaration;; 

jnagiiirate      becaufe  the  refulal  does  not  immediately  annul  riie  appointment,  that 

executor  in     beuig  injurious  to  the  deceafed  ;  and  although  the  continuance  of  it 

the  mteiira.     ^  prejudicial  and  troublefome  to  the  executor,  ftill  be  has  the  meril 

of  it,  which  is  an  equivalent  for  the  diiad vantage,— whereas-  the  inja- 

ry  to  the  deceafed  has  nothing  to  counterbalance  it.     The  executor- 

ihip^  therefofe  endures  in  this  cafe.     Ifj  however,  the  Kdzeefct  him 

afidc,  his  decree  to  that  effect  is  valid,  as  he  pbflefies  the  power  bf 

removing  an  inconvenience,  to  which  executors  are  frequently  fub- 

jefted,  and  which  may  render  the  continu^ce  of  the  office  injurious 

to  them.     Thc  Kd%eey  therefore,  to  remedy  thiSj  may  difchargc  the 

executor 
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executor  from  his  office,  arid  appoint  another  in  his  room,  to  a£t  with 
the  eftate,  thereby  preventing  an  injury  both  to  the  executor  and  the 
deceafed.  If,  moreover,  the  executor,  after  being  thus  difmiifed  by 
the  K&zett  declare  his  willingnefs  to  undertake  the  executorfliip,  fuch 
declaration  is  not  admitted  or  attended  to,  as  he  here  aflents  after 
his  appointment  having  been  altogether  annulled  by  the  order  of  the 
Kdzee. 

A  PERSON  may  appoint  a  flave,  a  reprobate*,  or  an  infidel,  to  be  WBere  z 
his  executor;  but  it  is  incumbent  on  the  Kd%ee.  to  annul  fuch  ap-  fnrbatt,ojm 
pointment,  and  nominate  another  perfon,  becauieof  the  difadvantages  '^^^\„^ 
which  would  attend  the  confirmation  of  it  in  cither  of  thofe  inftances ;  ^  ""8': 

Itratc  mult 

for  a  flave  could  not  aft  but  by  the  power  of.  his  matter;  a  reprobate  nominate  a 
may  be  fufpefted  of  fraud;  and  it  is  not  fit  fuch-  a  truft  ibould  be  ftj^*, 
committed  to  an  infidel,  as  the  enmity  which  every  infidel  may  be  fup-       . 
pofed  to  entertain  towards>  a  Muffulman  on  the  fcore  of  religion  will 
occafioft  a  difregard  to  his  intereft.     The  diflblution  of  fuch  appoint- 
ments is  therefore  incumbent  on  the  KdseCf  not  withftanding  their  ori- 
giual  validity. 

If  a  perfon  appoint  his  own  flave  his  executor,  any  of  the  heirs  Theappoint- 
being  arrived  at  the  age  of  maturity,  it  is  not  valid ;  becaufe  fuch  heirs  «^fo°V''^ 
may  prevent  the  flave  from  the  execution  of  his  ofllice  by  feliing  their  ''^^V^i.''■ 
property  in  him  to  another,    and  thereby  rendering  him   incapable  ofihehcir* 
of  ading  but  by  the  confentof  the  purchafer.     If,  on  the  contrary,   tomacorityj 
the  heirs  be  all  infants,  the  appointment  is  in  that  cafe  valid,  ac-  ^^J_"<««'''"- 
cording  to  Haneefa.     The  two  difciplcs  maintain  that  it  is  not  valid; 
(and  fuch    is    what   analogy   would   fuggeft;)    becaufe   flavery  is 
incompatible  with  the  exercife  of  power ;  and  a!fo  becaufe,  in  thfs 
particular  inftance,  it  would  follow  that  the  property  was  mailer  over 
the  proprietor,  which  is  contrary  to  law.     The  argument  oi Haneefa 

*  Arab.  Fifii,    (The  term  has  been  repeatedly  defined.) 
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hf  that  the  flave  is  Tane  and  adult,  and  therefore  capaMe  of  (ht  dif- 
,  charge  df  fuch  truft.  Neither  has  any  perfbn  the  power  of  prohibiting 
him  from  it,  becaufe  the  heirs,  although  they  be  his  maAers,  yet 
cannot  cxCrt  this  power,  on  account  d£  their  yoath.  As,  moreover, 
the  deceafcd  appointed  him  to  this  trUft,  it  may  hence  bfc  inferred 
that  his  tendernefs,  and  regard  for  the  heirs  was  fupertor,  in  his  opi- 
nion, to  that  of  any  other.  This  appointment,  therefore,  is  valid; 
in  the  fame  manner  as  that  of  a  MoidtiA; — in  other  words,  if  a 
perfon  appoint  his  Mbkdtii  his  executor  it  is  valid ;  and  fo  here  like- 
wife. 

lacifeoftTie  If  an execntor  be  Unequal  to  the exebutian  of  hU  office,  itisin- 
*aMclty'*ihe  cumbent  on  the  Kdzee  to  aflbdate  another  with  him^  in  order  that 
iMglftrate      the  duties  eif  the  office  may  be  proptrly  executed. 

muit   gife  ""         t-     I-      " 

him  an  aT- 

iiSant ;  '  J. 

but  he  ffluft  ^^  *"  exectitor  rfeprelent  to  the  Kd:ae  his  inabifity  to  execute  the 

not  do  fo  on   duties  tff  his  charge,  it  is  reqtiifite,  in  foch  caft,  that  the  Kdtxe,  be- 

pletding  in-    forc  he  attends  to  his  repreferitation,  make  partiealar  enqtriry  into  the 

taihaiTdne    *™*^  °^  '*»  ^  complamants  of  this  kind  often  aflert  falfchoods,  with  a 

czaBuoadm;  view  to  alleviate  their  own  burden.   But  if  it  ihall  appear  to  the  K&see, 

on  due  examination,  that  the  execute*  is  utterly  iticipiible  of  the  ofiice, 

he  muft  releafe  him,  and  appoint  anbther  in  his  place',  this  beiiig  ad- 

rantageons  both  to  the  ex&catof  and  to  the  eft&te. 

and  jf  lie  ip-         ^^  ^^^  executor  be  perfeftly  equSl  to  the  dilcharge  of  his  bfiice,  aad 

pcarperfcaiy  ttuftwoTthv  therein,  thcKdzee  is  not  at  liberty  to  difmifs  him;  for 
equal  to  the  .      '  , 

office.hecan-  any  pferfoTi  Whofti  the  Kdzei  may  appoint  ift  his  plaC6  fihiift  be  fefs  cli- 

Toved."'       g'We,  as  the  deceafed  bad  particularly  ffeleftfed  hirii,  and  fignified  his 

confidence  in  him.     He  thferefore  murt  be  contitiued  in  pteference  to 

all  bthefs;  even  to  the  teftatbr^s  father,  notwithftahdiiig  his  fuppofed 

tendernefs ;  and  confcqucntly  to  others  a  fortiori. 

If 
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If  all  or  part  of  the  heirs  prefer  a  complaint  againfl  the  execirtor,  Heonnoib* 

'■  r     r  1  o  removed  oa 

GxM  the  Kdzee  muO:  not  difmifs  him  immediately,  nor  until  his  guilt  thecomplaint 

be  afceitained,  as  he  afts  under  an  authority  derived  from  the  deceafed.   ^^^^^  ^^' 

If,  however,  he  prove  culpable,  it  is  incumbent  on  the  K^ee  to  difr  caipabiiitj'be 
■r     •  I  ■  t        ■     1  •  t      1         r  I  aicer[ained. 

mifs  him  and  appoint  another  in  his  place  ;  for  the  deceafed  nominated 
him  to  the  office  from  fuppoling  him  worthy  of  confidence;  but  upon 
being  found  culpable  he  no  longer  continues  fo,  infomuch  that  if  the 
teftator  were  living  he  would  himfelf  difcharge  him; — and  as  he  is 
incapacitated,  by  death,  from  fo  doing,  the  £^rr  muA  take  this  upon  ■ 
him  as  his  fubflitute. 

If  a  man  appoint  two  executors,  neither  of  them  is  entitled,  ac-  Ooeoftm 
cording  to  Haneefa  and  Mobammed.,  to  aft  without  the  other,  except  i^'^i|^"t" 
in  particular  cafes,  of  which  an  explanation  Ihall  be  hereafter  given.—  »^  without 
j^boQ  7w/^i&  of  opinion  that  in  all  cafes  either  of  them  may  aft  with-  tenceof  the 
out  the  other,  becaufc,  an  executor  is  endowed  with  his  power  of 
adioain  virtue  of  the  will  of  the  teiiator;  and  as  power  of  aftion  is  a 
thing  fanftioned  by  the  LAW,  and  incapableof  divifion*,  heenjoyshia 
power  complete  and  perfeik  in  the  fame  manner  as  a  complete  authority 
to  contra£t  their  infant  fiflsr  in  marriage  appertains  to  each  of  her 
brothers  refpeftively.— (The  ground"  of  this  is,  that  executorfhip  is  a 
fucceffion,  which  fucceflion  cuinot  be  eAablifhed  in  the  executor, 
vnlefs  the  authority  of  the  teftator  devolve  to  him  in  the  lame  degree 
in  which  it  had  appertained  to  the  teftator,  that  is,  completely  and 
perfeftly.) — The  teftator*s  choice,  moreover,  of  the  ftwa  to  be  his 
lexecutors  is  an  argument  of  the  particular  attachment  of  each  to  his 
intereft,  which  attachment  is  equivalent  to  the  confanguinity  of  two 
-brothers  in  the  point  oi  contra^ing  their  infant  ftfter  in  marriage— 
The  arguments  of  Haneefa  in  fupport  of  his  opinion  arc  twofold. — 
First,  the  pG^yer  of  an  executor,  being  derived  from  the  teftator,  is 
oi  confequence  to  be  exercifed  in  the  manner  prefcribed  by  him ;  and 

*  That  if,  cannot  be  enjoTcd  or  exercifed  fortiaUj. 

3  in 
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^  jn  the  cafe  in-qucftion  the  teftator  has  -etitruftecl  this  powbf  to'lxith 

the  executors,  6n  the  condition  of  their  being  unheJ  in  t\ic'umi  for 
he  docs'nut  exprcfsly  afl'ent  to  their  afting  othei-vvile  thaVj  j6iiitjy,aiid 
the  above  coiuliflon  is  moreover  attended  with  advantage,  aptfif.  deli- 
berations of  iwo  perfons  are  better  than  of  one.     It  is  ptherwifp  witU 
t\yo  hrothcrs,  in  the  circumftance  of  contraft'ing  their  infai-jt  fifter  jii 
marriage,  (as  adduced  by  y^ho  Toofaf^  fiiice  the  caufe  of.fuch  ayth9t, 
rity  being  verted  in  them'is  relationjhip^  a  caufe  which- exifls, equally 
in  each. ,   The  contraifting  In  marriage,  moreover,  is  a  .ri^ht.of  the, 
infant,  rcfting  upon  her  guardian,  (infomuch  that  if  the  infai^t  re- 
quire her  guardian  to  contraift  her  to  any  perfon,  being  her  equql,,for 
.whom  (he  has  a  liking,  he  muft  comply,)  whereas,  in  the  cafe  here 
■confidered,  the  acting  [with  the  eftate]  is  the  right  of  the  executor 
iiimfelf,  not  of  another  refi'tng  upon  him.     In  the  cafe  of  contra»fting 
the  infant  in  marriage,  therefore,  if  one  of  the  two  brothers  fo  con- 
*ra£t  her,  he  merely  difcharges  a  duty  incumbent  on  the  other  bro- 
ther, and  his  ail  is  therefore  valid;  whereas,  in  the  cafe  of  executor- 
ship, if  one  of  the  two  a£t  alone,  he  exercifes  a  right  appertaining  to 
the  other,  and  his  fo  doing  is  therefore  invalid; — ill  the  fame  manner 
as  where,  two,  perfons  owe  a  fum  of  money  toone,  in  wliich -cafi;  i^ 
would  be  perfectly  lawful  for  either,  of,  then)  to,  difcl^atge,  the*  lybs^e- 
debt,  whereas,   fuppofing  me  man  to  owe  a  fuin  pf  nqon^y,  Xo  twoi 
others,  it  would  not  be  lawful  for  him  to  pay  the  whoJc„tQ  either  .of . 
«(ceptinfiich  them.'    The  cafes  excepted  by  Haneefa  and  Mohamn}edy  ia,  which 
mfire  immc-    thcy  hold  the  a^s  of  elthef  cxecutof,  fingly,  to  be  v^lid,.-ar.e  jfu?!}  a? 
Aatc  Mecu-    j-equire /mm?<//arff  execution.     Thus,  it  is  lawful  for  ^jthfrpyecq^r,, 
fingly,  to  dilburfe  the  funeral  chairges,  as  a  delay  in  this  n^eht  w;*^--! 
ffon  the  body  to  become  offenfive;  whence  it  is  that  a  fimi^r  dqjvcj, 
is  vefted  in  the  neighbours.    In  the  fame  manner,  ^tl^pi;  of,t^.-^J^ 
cutors,'  fmgly,  may  purchafe  visuals  or  clothes  for  the  infa!rt.q|^l^c^n, 
oftK^  fdftator,  ftiis  being  a  matter  of  urgency^  and,jyct)k:b,:flQ5^ts^. 
or  which  are    n8  d'clay^     So,  likewifc,  it  is  lawful  for  either  of  the  executors^  ^<yre- 
iiut  latait,     ftore  a  depofit,  an  ufurped  article,  or  a  thing  purchafed  by  the  teftator 

under 
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under  an  invalid  contra£(.  In  preferving  the  eihte  of  the  teAator, 
alfb,  and  in  difcharging  his  debts,  the  a£t  of  either  executor  is  lawful 
iudepcndant  of  the  other.  For  none  of  thefe  are  confidered  as  an  ex- 
trctfe  ^  pvmtr,  but  merely  the  performance  of  a  duCyf-^infomuch 
that  the  depoiitor  has  himfelf  a  right  to  feize  and  carry  away  his  de- 
pofit,  if  he  find  it  among  the  ^ed^s  of  the  deceafed,  and  the  creditor 
has  a  iimilar  right  with  regard  to  his  debt ; — and  it  is,  moreover,  the 
duty  of  every  one  into  whofe  hands  property  may  fall,  to  attend  to  the 
prefervation  of  it,  whence  this  comes  under  the  delcription  of  «i«^and 
affijiancty  not  of  an  #x?rfj/J  o/"^«fr;— neither  do  any  of  thefe  a£ts 
require  thought  or  confideration.  Either  of  the  executors  has  alfp  a 
right  fingly  to  difcharge  a  legacy,  or  emancipate  a  (lave,  if  directed 
by  the  teftator,  becaufe  fuch  deeds  require  no  thought  or  confidera- 
tion. In  the  fame  manner,  either  of  them  may  inftitute  a  fuit  in  °' '."  *'''?|'  - 
claim  of  the  rights  of  the  teftator,  becaufe  a  conjun^ion  of  both  in  fo  advanngeof 
doing  would  be  impracticable,  fince,  if  they  were  to  do  it  at  one  and  con«ro«i"* 

,  the  fame  time  in  the  affembly  of  the  KazeCy  they  muft  occafion  noife 
and  confufion ; — (whence  it  is  that  only  one  of  two  agents  for  litiga- 
tion is  allowed  to  plead  at  a  time.)  .The  acceptance  of  a  gift  for  an 
infant  is  likewifc  an  aft  which  either  may  perform  fmgly ;  for  in  cafe 
of  delay  there  is  a  poflibility  of  the  gjft  being  rendered  null  by  the 
death  of  the  donor  previous  to  the  feizure.  Thefe  afts,  moreover, 
being  permitted  to  a  mother  and  nurie,  is  a  proof  that  they  are  not 
fxertions  of  power.  It  is  Iikewife  permitted  to  any  of  the  executors, 
^iigly*  to  fell  goods  where  there  is  an  apprehenfion  of  their  {{)oiling, 
as  in  the  cafe  of  fruit,  and  the  like  ;  and  alfo  to  coUeft  together  and 
preferve  the  fcattered  property  of  the  teftator,  as  a  delay  might  occa- 
fion the  deftrudlion  of  it;  and  fuch  permiftion  is,  moreover,  given  to 
every  perfon  into  whofe  hands  property  may  fall,  whence  it  may  be 

inferred  that  this  is  not  an  exertion  of  power.     (It  is  recorded,  in  the 

ymna  Sagbeer,  that  none  of  the  executors,  where  there  are  more  than 

one,  has  iingly  the  power  of  felling  goods,  or  receiving  payment  of 

Vol.  IV.  4  A  debts, 
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debts*  because  thcfe  are  excrcifes  of  power  which  they  muft  perforra' 
jointly,  in  conformity  with  the  will  and  intention  of  the  tcftator.) 


Cife  of  a  Ip  a  perfon  appoint  two  executore  in  a  ieparate  manner,  (as  if  he 

gdif-    (hould  firft  fay  to  the  one  "  I  have  appointed  you  my  executor,"  and 
Hdif.   3gain,  at  adifFerent  period,  to  the  other  *'  I  have  appointed  you  my 


poindogdif-    fliould  firft  fay  to  the  one  "  I  have  appointed  you  my  executor,"  and 

fenntext- 

ctitort  at  dif 

ftrenttimM.  executor,'*)  fome  allege  that  in  this  cafe  each  of  them  has  individually 
a  power  of  exercifing  the  funftions  of  his  appointment,  without  cou- 
fulting  the  other,  in  the  fame  manner  as  two  agents,  where  they  are 
appointed  by  different  commiflions  ;— the  reafon  of  which  is  that  the 
teftator,  in  appointing  the  two  feparately,  indicates  his  afient  to  each 
afting  from  his  own  judgment,  without  the  others  ailiftance  or  advice. 
Others,  again,  fay  that  concerning  this  cafe  alfo  a  difagreement  fubfift* 
httwceti  Haneefa  and  Mohammed  on  one  fide,  and  Aboo  Thofaf  on  the 
•  other;  becaufe  a  will  is  not  eAablifhed  until  the  death  of  the  teilator;  and 
at  that  time  both  arc  executors  together,  notwithftanding  they  had  Txen 
appbinted  ftparately.  It  is  otherwife  with  two  agents  appointed  un- 
der-different commiflions;  for  the  appointment  of  each  of  thofe  ftill 
continues  diAin^t  and  feparate,  as  fettled  by  the  contlituent. 

In  cafeof  the  If  One  of  two  executors  die,  it  is  incumbent  on  the  K4%ee  to  ap- 
d«th  ofi      point  another  in  his  room.     This  is  the  opinion  oi  Haneefa  and  Mo- 

joint  execu-      \  ,'.-..  ,  .    .      ' 

mr.  the  ma-  oammed;  becaule,  according  to  their  doctrine,  the  remaining  executor 
SStrfub-  has  not,  ofhimfelf,  power  to  a£t  on  every  occafion,  and  the  intereft 
ftiMte,  Qf  the  deceafed  therefore  requires  the  appointment  of  another  to  ope- 

rate with  him;  and  it  is  alfo  the  opinion  of  j^loo  Toofrf,  becaufe,  al- 
though the  remaining  executor  be  (according  to  him)  empowered 
Xfy  a£l  of  himfelf,  ftill  It  behoves  the  KAzee  to  appoint  another  his 
companion ;  for  the  defign  of  the  teftator  evidently  was,  to  leave  two 
fucceflbrs  the  management  of  his  concerns  ;  and  as  this  may  be  ful- 
filled by  the  appointment  of  a  fubftitute  for  him  who  dies,  one  muft 
■  be  appointed  accordingly. 
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Ip  the  deccafe4  executor  have  appointed  the  living  ese(;utoi:  tp  aijl  unler.thc  de- 
Jar  him,  it  is  inthat  cafe  lawful  foj  the  latter  (according  to  the  2^di{r  himfeif  no- 
iRawdyei)  to  aft  abac,  nor  is  it  incumbent  on  the  Kdzee  to  appoint  ^JJJJJJ^  *"■ 
.another  in  the  room  of  the  deceafcd;  becaufe  here  the  judgipept  of 
the  degeafed  executor  virtually  fubfifts  in  the  living  one,  as, it  were, 
by  fucceffipn,-r:(There  is  a  tradition  oiManetfa  having  contrnditJleU 
this  do(3:rine,  becaufe  of  its  repugnance  to  the  obje£t  of  the  teflator, 
namely,  the  agency  pf  two  perfons  :  in  oppofition  to  the  cafe  where 
^  dying  executor  appoints  -fome  other  perfon  to  fuccecd  him ;  for  fuch 
appointment  is  valid,    becaufe   of  its  being  attended  with   the  ad' 
■vantage  of  the  judgment  of  twodiftin£t  perfons,  as.  was  intended  by 
.the  tcftator.) 

If  an  executor,  previous  to  his  death,  appoint  another  perfon  bis  the  executor 
-executor,  in  that  cafe  the  perfon  fo  appointed  is  entitled  to  aft  as  exa-  "q,"^*^ 
xutor,  both  to  him,  and  alfo  to  the  perfon  to  whofe  afHtirs  his  Im-  ft>»tc  in  of* 
mediate  teilator  had  afied  as  executor.  This  is  according  to  our  doc- 
tors. Bhafei  maintains  that  the  perfon  fo  appointed  is  not  entitled  to 
-a^  as  executor  to  the  £r{l  deceafed,  becaufe  of  the  analogy  his  ap- 
pointment bears  to  that  of  an  agent;  in  other  words,  if  a  perfon, 
during  his  lifetime,  appoint  an  agent  to  a£t  for  him,  that  t  agent  is 
not  permitted  to  delegate  his  powers  to  another  without-  having  pr». 
vioufly  obtained  the  confent  of  his  conftituent. — (The  ground  of  ana- 
'  logy  between  thcfe  two  cafes  is,  that  in  the  lame  ragnnex  asthe  con-  - 
.ftituent  is  fuppofed  to  place  a  reliance  on  the  agent,  and  on  him  only, 
.fo  alfo  the  teftator  may  be  fuppofed  to  aft  with  regard  to  the  executor.) 
The  arguments  of  our  doftors  upon  this  point  are  twofold.— First, 
an  executor  derives  his  power  from  the  teftator ;  and  it  is  therefbn: 
.lawful  for  him  to  appoint  an  executor  to  fucceed  him;-— in  the  fiune 
inanner  as  in  the  cafe  of  a  grandfather:  in  other  words,  a  father  has 
the  power  of  bcftowing. his  child  in  marriage^  which  devolves  upon 
his  father  after  his  death;  .and.  the  grandfather  has  in  fuchcafethe 
powerof  appointing  an  agent  for  the  execution  of  the  child's  mar- 
4  A  2  riage ; 
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•d'  i'  ■  ,'«.  "!Wftefl|or»  >a»  ^  power  appertaining  to  the  teftator  devol«£aupo[iii& 
t>.i.^A  nh  j^qrifter,  iffljuiAp^  IpaBQcrasa  fatfaor*«  right  toidifpo^^J^i^tU 
io>inarriagq.:d<aTQl«e«  .upon  the  graiid&ther.  As, ,  monorer^  tb« 
^n^atjtiqr.  is  the  father's  fubftitute  with  regard  to  the  poyvef  wbid» 
i^fftrolvts  tQ  him;,  fo  iu  tile  fame  mannier  the  executorjs  tbo^f^^ttuft 
^fjl^^CfAa^QH  bocaufe  the  nomination  of.aa  executor. i9>.i4ftf!^t 
!!«.  ^^ftowitfrifaiCt  by  the  tefhtor,  of  a  fubAitute  with  |t(pe^;to  tU 
V)Attfrs:i(^vJ>ich^e;is.htnifelf  empowered  ;  and  as  thc^e<eut0rv  at 
t^if  time  of  j&/>  d^athi  poflefled  a  power  with  refpe£t:  to,  tK>th;ei^tl^ 
(j^is-own^  and.^C;>:^t  c^  his  teihtor,)  it  follows  thaf;  l^e,  feoq^ 
^ci^on  (tba|;.if,  the  one  appointed  by  him)  is  hi^.fatl^l^fi^..v»th 
reipcA  to  both  eftates  alfo.-^S^coNDLYy  as  thf  tcflafor.  b^dJr<;(^ur.^ 
to  the  exiftence  of  the  executor,  notwithftanding  he  knew  there  wai 
a.,poinbility  of  his  dying  in  the  interim,  ^nd  <her<;by'  lea,ving,hi:^  ob- 
icft^^nacctjmpUfljed,  it  may  be  inferred  .that  his  inten^icin,  was  tl^t 
hif  executor  .fhould  in  fuch  cafe  appoiiit  another.  It  Is  qtherwife  )vitl) 
.*..!'/  .'./,"!  fn^gfpt  J  '9''.,^9.^  nbtatlibcrtytoappoint  any  other  perJpn'i/Vagei^ 
"  i.  ■,-••  vfithout'the  coiiicnt  of  his  couftituent ;  becaiife,  as  thclatfer  iVftiU 
U'lijngj  arid  conftquently  has  it  in  his  poww  to  accomplitti' lii'^  ohj*^^ 

iiimielf-.it'is  therefore  npt  to  be  fuppofed  that  he  will' coiiicnt  I'o,  his 

i:.:--      -     /...?■■    I,-    ■  \      -■■  .    ■;      ,  .-      ..•■.-■  v:  i'  ;■ :';.-;  -^j'i  "-i-  j1 
9gent  apfpmung another  jgent  nndcr  him;     ■,     ..-,,,,,     ,  ,__  ^■ 

An  exNutot  j .  If.  an  cxcculOT*.  tfaf  Icga^tccs  being  |««fent,  divi^  o^fhe^tjibtrc^ 
"  S&'hil"  tlie  tcftator  fro^ji  the  legacies,  on  behalf ^f  his  hcjrs  iwh^jjioe  irilants^ 
rdfof  the  oi*  adult  abfentees,  ^x^d  take  poflefHon  of  their.- portions,  \\.'f^  lawful  ;i 
inf^t  and  ^Jf  an  heir  is  fuccefibr  to  the  deceafed;  and  as  ^n..,exec,iftpr,i^,a]fo^ 
htinlmtbtii  6icceffor  to  him,'  he  is  of  courfe  a  competent  litigant  on,  behalf  oif  in-, 
iant  or  ablent  heirs,  and  may,  of  confequence,  make  a  divifiohf .  9nd 
poflefs  himfelf  of  their  portions  on  their  behalf^-^in^niuph^  jthat  if 
th,oie,portiops.  lyerc  to  perifti  in  his  hands^  ftill  they  ai"^  ^f  J^f,  ^^^X. 
to.  par^opate  with  the  legatees  in  -what  reni^iRe(|  yi-ti^^^^ftciijiQ^^ 


i-  fi 


bchilf; 
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^:>'.'^y  6iiibit  contrary,  an-Mecutor/>  the"  heir*- fcfelri^  si^IfarkTl^  butnotofthe 
<eiir,r4ividft:off  the  Jegacics  frbtn  the  ©ft^^tc^'atid]  eabe^(>ofle«©rti«Sf  j^f^^tb- 
fcbdn'OA^belialf  of  infant  or  abfent  legatees,  it  fe  tlflla^ftll  t;|S**1Plifi^  fc«leg«ee». 
f^tecwoot  a-fucceflbr  tt>  the  ileeeafeti  la  ■every' tefpe&i 'he''iiiki^ftow- 
ftiiuttdia  pfoprietor  by  a  new  and  fupervenient  caufc;  and  a^i^^he*^ 
few,  theitf»ictit(Jr  docstiot  ftind  as  litigant  on  Ills  bchaif,  his  laftkig-bfe 
[the  legatee's]  portion  is  not  validj-^infomuch'that-iSfthelegai^wdt* 
W  peiifti  ipl  hi3[the  eStecutor's]  hands,  the  kgaf«  wtfald  be  tifttfittetl 
to  tak6  a- third  tif  whatever  had  ren>ailied  to  thc^h^ii   f^ithetHaiif 
compeh^ticfei  dxic  from  the  exiecutor  in-  this' iaftaiiee-'i  bec^fe'a^  eiti 
«iQtO!*  ia'a  tVuftee  ;  and  as  the  power  of  cotifwving'theefiefts  of  tH^ 
<t?ft^t6ris' lodged  in  him,  the  caic  is  tberefbre  the  ianie  as'if-thekrfl 
l^d'Kaji'pehed' previous  to  the  divifion  bf  the  cfFeQs.'- -  ■   '':'■■'' 

^  ^Ipa-^erfon  bequeath  a  fum  for  the  perr6rmahc,e  bf*.9'pitgrltnage.t6  Alegacy^- 
iV/wa,  and  then  die,' aad  the  executor  divide' 'ofF,  the  ^Id  fiimTrorfi  piigrim«ge. 
the  heirsiand'talte.  poffeffion'of  it,  and'it.Bc  aftcrwafdt  loft  or  de-  1^'™^, 

ttrorc^f'  cipher  in  his  charge,'  or'in  tliat  df'thc  perfcn  whom"  lie  ]ha(S  ^''' 

appo;ntedrqr  the  performance  of  the  pilgrimage,  in  that  cafe,  accord-  (' 
iti^'ib  Harteefa,' A  third  (>f  the  Verhaining'property  of,  fhe  debealea 
muft  W 'appropriated  for  the  pilgrimage.  '  Aboo.ltQoJaK'aa.  theotfier 
hand,  holds  that  if  the  fum'thus  loft  have  been  o'riglrialTycqdivaleritE 
to  a  third  of  the  property,  nothing  is  afterwards  to  be  taken  from,  the 
heirs':  'Bu#'that  if  if  Was  leis,  the  deficierkiy  muft'lie  appliftcfto'the 
puVpofe'  of  the  pilgrimage,  Mohammed,  on  the  dotitta^y,  is'of  opipiba 
that  jfn  neither  cafe  is  the  executor  to  take,  anything  ?rom'  the^heirs  i, 
b»ecaule  the  fettin'g  afide  bf  a  particular  fum,  ifor  the  performance  of 
the  pilgrimage,  was  the  undoubted  right  of  the'tefhtor;  and  as.  If 
he'harf'hirtifelf  fet  afide  the  fum  for  that  purpofe,  and  ithad  after-' 
lyards  Weli  loft  or  dcftroyed,  nothing  further  would  have  been'rc- 
qti^t-ed,  ixA  ^t  fc^c)^  Would  have  been  void,  it  is  iK"  the  fame  -nian- 
liei'Srold  Where  th6  iiith'x^ks'fetafid^by  the  eitecutor,  ashei.ads'rijr,' 
aiid  ftands  in  the  place  of,  the  deceafed.  The  argument  of/lboo  Tobfaf, 


tho  extent 
third  of 
theefttie. 
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in  fupportqf  his  opinion,. is  that  a  third  of  the  whole  property  is  afund 
for  the  execution  of  wills,  to  which  extent  only  they  are  to  be  exe- 
cuted, and  no  farther.  The  arguments  ofHaneefa,  in  fupportof  ha 
opinion  on  this  point,  are  twofold.  FiasT,  the  performance  of  the 
pilgrimage  was  the  objedl  or  the  teftator,  not  the  fetting  afide  a  fuiii 
for  that  purpofe  ;  and  therefore  the  appropriation  or  delivery  of  the 
money,  without  the  accompli  Ihment  of  the  objaS,  is  of  no  coiifider- 
atioh,  it  being,  in  effe<3:,  the  fame  as  if  the  funi,  had  been  loft  pre- 
vious to  the  divilion, — in  which  cafe  a  third  of  the  remainder  would 
be  appropriated  to  the  pilgrimage.  Secondly,  the  divifion,  with 
rcfpeft  to  the  legacy,  is  not  perfe5:  and  complete  until  the  portion 
bequeathed  for  the  purpofe  of  pilgrimage  be  expended  thereupon,  as 
there  is  t\o  perfon  to  take  poffeffion  of  it  *.  Where,  therefore,  this 
fum  is  not  expended  in  the  performance  of  pilgrimage,  the  partition 
is  incomplete,  and  the  cafe  is  (confequently)  the  fame  as  if  the  fura 
had  been  loft  or  deftroyed  before  the  partition. 

Alceacy;  af-       .  If  a  pcrfon  bequeath  a  third  of  one  thoufaad  ^irms  to  another  who 

I'lde/o^by    is  at  that  time  abfent,  and  the  heirs  coniign  the  faid  fum  to  the  Kha, 

the  tnagi.      jjj  order  to  divide  and  fet  apart  the  Ihare  of  the  abfent  legatee,  the  di- 

fcenda  to  the    vifion  thus  made  by  the  Kdzee  is  valid,  becaufe  of  the  original  validity 

m^STo^f  w!  of  the  will,  infomuch  that  if  the  abfentee  fhouB  afterwards  die,  prc- 

deceafe.  vbus  to  his  having  declared  his  acceptance,  the  legacy  neyerthelels 

devolves  to  his  heirs.     The  office  of  Kazee,  moreover,  is  inftitutcd 

with  a  view  to  the  benefit  of  mankind,  that  he  may  attend  to  the 

confervation  of  their  rights,  elpecially  with  refpe£l  to  fuch  as  are  dead 

or  abfent ; — and  as  among  thefe  attentions  to  the  rights  of  mankind 

.is  the  fetting  afide  and  taking  poffeffion  of  the  portions  of  ablcntces, 

fuch  afts  by  him  on  behalf  of  an  ^bfentee  arc  valid  of  courfe, — inlo- 

rbuch  that  if  fuch  portion  were  deftroyed  In  his  pofleffion,  and  the 

*  In  other  words,  there  it  no  individtiol  legatee. 

...-       .  :;  , kgatCB 
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legatee  fhoulS  afterwards  appear,  ftiU  he  wouli  have  ho  claim  upon 
the  hen's.  ■  -  '  '       . 

Jt  is  lawful  for  an  executor,  in  order  to  difcharge  the  debts  of  the  An  executor 
deceafed,  to  fell  a  flave  for  a  fuitable  price,  in  the  abfence  of  the  credi-  n  ^^  ^f  u,e 
tdfs  ;.for  as  the  teftator  might  have  done  fo  during  his  lifetime,  the  j?/!,''''^"^® 
executor,   as  his  reprefentative,   is  entitled  to  do  the  fame.     The  (•>«  deb« 
ground  on  which  this  proceeds  is,  that  the  right  of  ttie  creditors  to  »bfencc'ofche 
the  effe£ts  of  the  deceafed  lies,  not  in  the  things  themfelves,  but  ii^  <="*''"»** 
their  worth  ;  and  the  worth  of  the  flave  is  not  annihilated  by  the  fale» 
as  the  price  (which  is  in  reality  the  worth)  ftill  remains.     It  is  other-    unieA  the 
wife  with  refpeft  to  an  indebted  flave  ;  for  the  fale  of  fuch  in  the  ab-  1*"^,">- 
fence  of  the  creditors  is  not  valid,  as  their  right  lies  in  the  ferfon  of  debt. 
the  flave,  they  having  a  claim  to  the  earnings  of  his  labour,  which"   ' 
would  be  annihilated  by  the  fale  of  him. 

If  a  perfon  appoint  another  his  executor,  direfting  him,  after  his. 
deceafe,  to  fell  a  flave,  and  beftow  the  price  in  charity,  and  the  ex- 
ecutor accordingly  fell  the  flave  and  take  pofleilion  of  the  price,  and 
it  be  afterwards  loft  or  deftroyed  with  him,  and  the  flave  prove  to  be 
the  property  of  another  perfon,  he  [the  executor]  is  accountable  to 
the  purchafer  for  the  price,  agreeably  to  the  laws  of  fale  ;  and  he  is  t--,  --  — 
entitled  to  take  an  equivalent  from  the  effeiSs  of  the  deceafed,  being,   countable  to 
as  it  were,  an  agent  on  his  behalf.     This  indemnification,  according  (■"'fv'"^*^  ^-^^ 
to  Haneefay  he  is  to  take  from  the  whole  of  the  eftate  at  large,  and  hehadfore- 
fiich  is  the  Zdhir  Rawdyet.     It  is  recorded  from  Mohammed,  on  the 
contrary,  that  he  is  to  indemnify  himfelf  from  the  third  of  the  effefts^ 
as  the  inftrudtions  of  the  deceafed  were  in  the  nature  of  z  will ;  and 
the  third  of  the  property  is  the  fund  for  the  execution  of  a  will.    The 
ground  of  the  doftrine  of  the  Zdbir  Rawdyet  is,  that  as  the  executor, 
in  the  fale  of  the  flave,  was  deceived  by  the  teftator,  the  reftitution 
made  by  him  to  the  purchafer  is  therefore  a  debt  due  to  him  from  the 
teftator ;  and  the  debts  are  difcharged  from  the  tuhoU  of  the  eftate,- 
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not  from  the  third.  It  would  be  otherwife  if  the  KJktt,  or  lw.Aniit 
ihould  fell  the  flave,  and  he  afterwards  prove  the  property  of  aootW; 
(or  in  this  cafe  the  obligations  of  the  fale  do  not  reft  uptm  tbofe  of- 
ficers, but  the  purchafer  ceoies  at  once  upon  the  eftate  for  ao  e^n- 
lent  to  the  price  luft  or  deftroyed  as  above ;  iince  otherwiie  the  door 
of  magiftrac/  would  be  lhut>  and  the  rights  of  manklhd  confequcotlf 
injured,  as  no  man  wtU  undertake  the  office  of  Kdzee.  unleis  he  be 
exempted  from  refpontibility.  It  is  to  be  obferved  that  what  i&  dow 
advanced^  that  *'  the  executor  is  to  take  an  equivalent  from  the  ef- 
**  fcfts  of  the  dcceafed,'*  proceeds  on  the  fuppofition  of  tbcfe  being 
fufficient  to  anfwer  this  purpofe ;  for  if  they  be  inadequate  to  it,  the 
executor  is  entitled  to  an  indemnification  only  in  the  greateft  jx^ible 
degree ;  and  if  the  dcceafed  (hould  have  no  effe^s  whatever,  the  ex- 
ecutor (like  any  other  creditor)  has  no  claim  for  indemnification. 


bu  if  thit 
have  been 
loll,  he  my 
'  Kimburfe 
himfelffrom 
the  pcrfon  lo 
whom  the  ar- 
ticle had  fidl. 
«n  \j  inbc- 


If  an  executor  fell  a  flave  which  had  fallen  to  the  ftiare  of  a  child 
of  the  deceafed,  and  take  pofTeffion  of  the  price,  and  it  be  afterwards 
loft  in  his  hands,  and  the  flave  prove  the  property  of  anothq- perfcai, 
the  purchafer  his  in  that  cafe  a  claim  for  reftitntioiv  from  the  executor, 
who  is  entitled  to  indemnify  himfelf  from  the  fhare  of  the  child  in 
whofe  behalf  he  aftcd ; — and  the  child  is  entitled  to  an  equivalent  from 
the  fliares  of  the  other  heirs  ;  for  upon  the  flave  proving  the  property 
of  another  pcrfon,  the  diftribution  of  inheritance,  as  at  firft  executed, 
is  annulled,  the  cafe  being,  in  fa£t,  the  fame  as  if  no  fuch  flave  had 
ever  exitled,  or  been  accounted  upon  as  part  of  the  eftatc. 


Ad  execoter 
may  accept  a 
trantfer  for  a 
debt  due  V> 
kU  iahnt 
«-ard. 


If  a  pcrfon  indebted  to  an  orphan  give  a  transfer  on  fixne  otfatf 
perfon,  and  the  executor  (the  guardian  of  the  orf^an)  accept  the  4sK> 
fuch  acceptance  is  approved,  provided  it  be  -for  :bc  intprei^  pf  *^ 
orphan,  becaufe  of  the  perfon  on  whom  the  transfer  is  made  being 
richer  (for  inftance)  than  the  transferrer,  aiid  alfo  a  noan  of  joolxty; 
for  the  power  of  aftiug  is  veftedin  the  executor,  merely  that  he  nay 
employ  it  for  the  intereft  of  the  orphan: — but  if  the  transforrer  be 

richer 
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-ihAerthart'thB-OJEhef,  the  acceptance  is  not  approved-,  'aS  beffi|,-1ri  ifs 
xaidiM):y>  pr^udicipl'to  the  orphan. 


UJ  3  t  - 


*  -'Ritflawfiil  for  an  'executor  to  fell  or  purchafe  moveables,  on'ai;-  or  feB  oc 
cOtmt  of*the  orphan  under  his  charge,  either  for  aii  equivalent,  or  at  Siweabtejoa 
Tuefi  a  rate  as  to  dccaSon  an  inconfiderable  lofs, — but  not  at.  fuch  a  ^  »«<«»nt. 
Vite-is*t6'niake  thij  lofs  great  and  apparent ;  becaufe,  the  appdiiitment 
of 'an'  eicci^fer  being  for  the  benefit  of  the  orphan,*  he'  muft  avoid 
Ibfies  iri'as'grta!  a  degree' as'pofliblej^but  with'rcfpeft'td  an'/Mt-fl«> 
jt^tubU  lofs,  as  In  the  commerce  of  the  worH  it  is  bftert  'unavoidable, 
it  istherefore  allowed  td  him  to  incur  it,  fince  otherwife  a  door  would 
be  fliut  to  the  bufmefe  of  purchafe  and  fale. 

An  executor,  in  giving  a  bill  of  (ale,  muft  not  infert  his  power 
ag  an  executor  in  it,  but  muft  give  a  feparate  paper  to  that  effed,  out 
of  caution;  for  if  the  latter  alfo  were  inferted,  it  rniglit  Ka'ppen  that  .  i  ■  .■  ti 
the  witnefs  to  the  fale  might  fet  his  name  to  ihfe  bottdrii  oFtnp  iiiuru-  '  !  I;,  ,; 
mcnt  without  examination,  whidi  would  implicate  d  $iHe  teftiihotiy^  ■  '  i  •■; 
fince  with-  t'he  executorftiip  he  has  no  conce'rn.  '  Sqnie,  morebve'r^  .  .  ■ .-. .  v 
have  aflerted  that  the  atteftation  of  the  witnefs  ought  to  riin.  In  tpis  ,^',  ', ,  ,1 
itiaimcr-i-**  Sold  by  Zeyd  the  ion  oiOmar^  and  not  '**  bj  Zeyd^e  ■    '■ ' 

**  excciitor  of  fuch  d  perfoh :"— but  olhets  maintain  that  this  is  im- 
material,' and  that  the  latter  mode  may  with" propriety  be'adoptcd,  as 
fcxecutorfliip  is  a  matter  of  notoriety.   '       _     .    •  ■  ■  - 

An  executor  has  the  power  of  felling  every  fpecies  of  property  - 
•belonging  to' an  adtilt  abfent  heir,  excepting  fucK  as  is  tmrtotekblc ; — 
■  for  as  a  fAher  is  authorifed"  to  fell  t'he  moveable  property  of  his  adult 
dbfebt  yon^-but  not  foch  as  is  immdveahic,  his  guardiin  fthe  exe- 
puctt-}ha»  the  fame  power.  The  ground  of  this  is,  that  (hef  fald  oY 
.jn*(Mahdc;pnopi8rty.i&a  fpecics  of 'confervation,  as  Articles  <^  tMA^^- 
>icnptioii.ai«' liable  to  doiCafv  and  the- price  is' liiuch  more  eafily  pl^- 
.":  'S^L.tV;!     ::  :.       '  4  B     .  .      '  .      ■  ferved 


,y  Google 


^54  W    I    I.    I^    S.  BoosUI, 

fcrved  thaa  the  article  itfclf.  With  refpeft,  pn  the  contrary,  toioh 
moveable  property,  it  is  in  a  ftate  of  confervatton  i/x  its  own  xaixac, 
whence  it  is  unlawful  to  fell  it, — unlefs,  however,  it  be  evident  thit 
it  will  otherwife  perlfit  or  be  loA,  in  whiclji  cafe  the  fale  of  it  is 
iiUowcd. 

He  canftot  1t  is  Dot  lawful  foF  an  executor  to  trade  with  the  property  of  the 

w^wd'i      orphan ;  for  the  enervation  of  it,  merely,  is  committed  to  him,  not 
poniOT.         ^ijc  ppwcr  of  trading  with  it, — jccording  to  what  is  meotiooed  in  ths 
^vizah  u,poa  this  fubjed. 

He  may  fell  ACCORDING  to  Mobammtd  and  Aboo  Tcofaf,  the  executtur  of  a  bro- 

p^l^ty  on    *^^'"i  w'^h  refpedt  to  an  infant  brother,  or  one  of  mature  age,  who  is 
account  of      abfent,  ftauds  in  the  fame  predicament  as  the  executor  of  a  father 

the  infant  or  '  '  •         r 

abfent  adult  with  refpc^  to  his  aduk  abfent  fon;— (m  other  words,  he  is  on- 
lector.  powered  to  fell  the  moveable  'property  of  the  orphan  or  abfentce ;) 
and  fo  likewtfe  of  an  executor  appointed  by  the  mother  or  uncle ;  for 
as  the  mother  and  uncle  arc  permitted  to  interfere  in  the  managemeot 
of  the  property  fo  far  as  relates  to  its  prefervation,  Jb  alfb  is  the  exe- 
cutor who  r^prefents  them. 


Thepowerof        The  powcTof  the  fadier*8  executor,  ki  the  management  erf  the 

«irtM*pre-"'  Fopcrty  of  his  orphans,  is  fuperior  to,  and  precedes  that  of  the  grand- 

«^e»  *•>«  •*■  father.    Shafn  is  erf"  opiruon  that  in  this  refpeft  the  grandfather  his 

&tber.  the  fuperior  power ;  becaufe  the  law  has  ordained  him  to  be  the  re- 

prefentative  of  the  fiuher,  where  the  latter  has  ceafed  to  exiA,— 

whence  it  is  that  [&itin.g  the  fether]  the  grandfather  inherits  to  lu& 

grandfon.     The  argument  of  our  doftors  is,  that  as,  in  confequence 

of  the  will,  the  authority  oi  the  fether  devolves  upon  his  executor, 

the  executor's  authority  is  therefore  that  of  the  ftther,  in  effeft,— and 

confequendy  the  fiber's,  executor  precedes  the  grandfather,  in  tbc  ] 

£une  manner  as  the  father  himfelf  would.    The  ground  of  this  is» 

5  that 
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that  as  the  fethcr,  notwithftan^ig  the  cxiftence  of  the  gran<!father, 
appointed  another  to  aft  fot  his  children,  it  may  be  fhence  inferred 
that  he  confidered  fuch  apfiointment  more  beneficial  to  them  than  if 
Aey  had  been  left  to  the  management  of  the  grandfather. 

If  a  father  die  without  appointing  an  executor,  the  grandfather  iftherebeno 
reprefents  the  father  * ;  becaufe  a  grandfather  is  moft  nearly  related  to  ^J^^,^'* 
the  children  of  his  fbn,  and  moft  interefted  in  their  welfare ; — ^\vhence  "  tiie  f»A«:r'< 
ft  is  that  the  grandfather  is  empowered  to  contrafl:  the  infant  wards  in  tive. 
marriage,  in  preference  to  the  father*s  executor, — notwithftanding 
the  latter  have  precedence  of  him  in  point  of  managing  and  afting 
'with  the  property,  for  the  reafons  already  aligned. 


CHAP.    vin. 
Of  Evidence  with  refpe^  to  Wills. 

If  two  executors  give  evidence  that  the  deceafed  had  afiociated  ft  Theerid^nqL 
third  perfon  with  theno,  and  that  perfon  deny  his  hawing  done  {a,  the  jj^t^^^ 
evidence  of  the  executors  is  of  no  efieift  s  becaufe  their  a0ettiaa  having  >^[»iotment 
a  tendency  to  their  own  advantage,  in  the  eafe  it  will  aflbrd  them  not  valid  on. 
from  part  of  their  labour,  lays  them  open  to  fufpicion, 
contrary,  the  third  perfon  claim  or  admit  of  the  ezecutorihip>  their 

4B  a  tvidenco 
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evidence  is  valid,  on  a  favourable  .conArudiou.  Analdgy  waald.iiig< 
geft  that  here  alfo  the  evidence  is  nuU^  in  (he  fa^ie  manner  as  iu  the. 
former  inftancc, ,  and  for  the  feme  reafon.  The  ground  of  a  more, 
favourable  coaitru£t:ion,.in  this  particular,  is  that  as  the/Ci£wrhasthe 
power  of  either  appointing  an  executor  at  the  firA,  or  af&ciating  a 
third  perfon  (by  that  perfon's  confent)  with  the  two  executors,  with- 
out any  Ceftimony  on  their  part,  it  follows  that  tlieir  teftiowoy. 
merely  prevents  the  Kazte  from  the  trouble. of  nomination,  by  ren- 
dering it  unuecefTary  for  him  to  feek  out  and.  name  a  proper  perfon  to 
ailift  in  the  executorQiip  ; — the  perfon  ftill,  however,  holding  his  of- 
fice in  virtue  of  the  Kdzee'%  nomination. 

l%enidence         If  two  Orphans  give  evidence  that  their  deceafed  father  had  ^ 

titetM^at.  pointed  a  particular  perfon  his  executor,  and  the  periba  m^tioaed 

mcKofu  deny  the  fame,  their  evidence  is  not  credible,  being  liable  to  a  fuf- 

aot  admitted  picion  in  the  advantages  they  would  draw  from  the  labours  of  a  per- 

'^  "*  fcn  exerted  towards  the  prefervation  of  their  property. 

The  tefti-  Ip  t  WO  executors  give  evidence,  on  behalf  of  tm  infant  heir  [tkor 

^StwTwitli  wsrd]  concerning  property,  of  the  deceafittl,  or  of'  any  other  p&fim, 

lefpea  to  it  i$  of  no  eSc& ;  becau&  their  teAimony  merely  tends  to  prove  th^r 

^Mii  of  an  right  to  the  management  of  fuch  property. 

bfant,  ■  .  - 

or  of  ID  ab-  Ip  two  cxecutors  give  evidence,  (M1  behalf  of  an  «/»// heir,  con- 

tx'^tttd.  cchung  property  of  the  deceafed,  it  is  of  no  et!ea  j  but  it  is  valid 
cmicemiag  prc^erty  appertaining  to  any  o^er  perfon.  This  is  the 
doftride  o£  Haneefa.  The  two  dilciples  are  of  opinion  that  in  both 
cafes  the  evidence  is  valid,  becaufe  it  is  not  UaUe  in  either  of  them 
to  any  fufpicion,  as  the  power  of  an  executor  over  the  property 
ceafes  after  the  heir  attains  to  maturity.  The  argument  of  Hane^a 
is,  that  as  executors  have  the  power  of  confervation,  and  alfo  of 
ielUng  the  moveable  property  of  an  adult  heir  in  his  abfence,  it 

follows 
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follows  that  their  evidence,  in  favour  of  an  adult  heir,  concerning 
.  any  part  ©f  the  dtdeafed*^  cftate,  is  not  altogether  free  from  fufpicion. 
It  is  '.otherwife  with  refpeft  to  their  evidence,  in  behalf  of  an  adult 
heir,  concerHing  any  other  property,  for  over  that  the  executors  can- 
not poflefs  any  authority,  as  the  deceafed.conftituted  them  "his  fnb- 
ilitates.with  refpet^  to  his  own  cftate  only,  not  with  refped  to  the 
propevty  of  others. 

If  two  perfons  bear  evidence  to  a  debt  of  one  thoufand  dirms,  due  The  mutii«l 
from  a  perfon  deceafed  to  Omar  and  Zeyd,  and  Omar  and  Zeyd  give  a  p*|.jfJ's"on  ' 
fimilar  evidence  in  favour  of  thefe  two,  the  evidence  on  both  parts  is  Wwifof  each 
valid.  If,  on  the  contraty,  each  of  the  parties  in  the  fame  manner  duewe^di  . 
give  evidence  that  legacies  had  been  left  by  the  deceafed  to  the  other,  i[^fid''b* 
their  atteftations  are  of  no  effcdl.     This  ia  the  dio&tmfi  oi  Hanerfa  not  their  evi. 

dence  W  it' 

ZTiA  Mohammed.  Aho  Toop^  maintains  that  in  neither  cafe  are  thefe  gadu, 
evidences  valid  ;  arid  fuch  alfo  (according  to  the  relation  of  iUjaJ&f} 
is  the  opinion  of  Haneefa,  There  is  alfo  a  tradition  of  Aboo  Toof^ 
having  concurred  in  the  opinion  of  Mohammed.  The  reafons  urged  in 
fupport'of  the  validity  of  the  evidence,  in  the  cafe  of  debt;  is  that 
dd)t  relates  Iblely  to  the  perfon  ;  and  as  the  perlbn  admits  a  great  va- 
riety of  rightg,  the  evidence  of- both  parties  is  therefore  admitted.— i 
Neither  does  it  follow,  in  this  cafe,  that  either  party  is  to  partake  of 
what  may  be  obtained  in  payment  by  the  other,  (o  as  to  caufe  the 
evidence  of  this  party  to  be  a  mere  eftablifhment  of  their  own  right  of 
particifwtion, — iijfomuch  that  if  a  ftranger  were  to  pay,  to  one  of  the 
parties,  of  his  own  accord,  the  debt  alleged  to  be  due  to  diat  party, 
{till  th^  other  party  is  not  at  liberty  to  claim  any  £bare. in  fuch  pay- 
ment. The  reafons,  on  the  other  hand,  againft  the  validity  of  the 
evidence,  in  this  inftance,  is  that  as  the  death  [of'  the  debtor]  occa- 
iions  the  relation  to  Ihift  from  the  perfon  to  the  property,  fince  in 
confequence  of  the  deceafe  the  perfon  no  longer  remains,  (inlbmuch 
that  if  any  one  party  were  to  obtain  payment  of  his  right  from  the 
cftate  of  the  deceafed  the  other  party  participates  with  them  therein, 

provided 
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provided  the  cftate  fuffice  for  the  difdiarge  of  the  ddjts.of  both,)  it 
fellows  that  the  evidence  of  each,  rcfpeAively,  in  behalf  of  the  ether, 
tends  to  efbblifh  a  right  of  participation  in  whatever  payment  that 
other  may  obtain  in  confequence;  and  accordingly,  the  teftimcmj  i; 
here  liable  to  fufpicion.  It  is  otherwife  where  the  debtor  is  %^; 
for  JO  that  cafe  the  teftimony  of  each  party  [of  creditors]  on  behilf  <rf 
the  other  is  admitted  ;  fince  as  the  debt,  at  that  time,  refts  upoq  bis 
perfottj  not  upon  his  property,  (the  former  ftill  continuing  exiftent,) 
a  participation,  therefore,  is  not  eAabliihed  in  this  ioftance. 


nnlefs  eacll 
confift  of  a 


If  two  perfons  give  evidence  that  a  particular  perion  bad  be-^ 
queathed  his  female  flave  in  a  legacy  to  two  others,  and  the  two 
others  give  evidence  that  the  fame  peribn  had  bequeathed  a  male  flave 
to  thefe  two,  both  evidences  are  valid  ;  for  as  their  teftimony  Aoa  not 
in  any  refpe^  tend  to  eftabliih  a  participation*  it  is  therefore  liable  to 
no  fuffncion,  and  muft  be  admitted  accordingly. 


A  mutual  \v  two  perfons  give  evidence  that  a  partknlar  perlim  had  be* 

S[i»  nawre  is  qucathcd  the  third  of  his  property  to  Zeyd  and  .(^i»r«,— and  Ztyd  anil 

WtmT''  ^mrw,  on  the  other  hand,  givt  evidence  that  the  feme  perfonhad 

righKrfpir-    bequeathed  a  third  of  his  property  to  thefc  two,  the  evidence  of  botb 

the  whncffw.  parties  IS  void  and  of  no  effea ;  (and  lo  likewife  if  the  two  were  to 

l^ve  evidence  that  the  perfon  had  bequeathed  his  male  flave  to  Zeyd 

and  AmroOi — and  Zeyd  and  j^mroo,  on  the  other  hand,  give  evMencc 

that  the  faid  perfon  had  bequeathed  his  female  flave  to  thofc  two  ;)— 

becaufe  as  the  evidence  on  each  part  tends,  in  thoie  inftances,  to 

eftabUfli  a  right  of  participation,  it  is  therefore  not  altogether  free  from 

.  fufpicion. 
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Of    HERMAPHRODITES. 


SECT.    J. 

Of  who  are  Hermaphrodites. 


AKHOONS^f   or  hermaphrodite,   is  a  perfon  poflefled  of  the  Hemiipiro. 
parts  of  generation  of  both  a  man  and  a  woman.    If,  there-  ti«^^,*j9^ 
fore,  fucb  perfon  difcharge  urine  from  the  male  member  he  •  is  ac-  "^* 

*  The  gender  of  an  ahfilutt  hermaphrodite  it  dubious.  The  tranOator  follows  die 
JrabU  text  in  c^reffing  it  throughout  in  the  mafiulmty  that  being  the  moft  generally  ap. 
plicable. 
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counted  a  m!de«  or  if  from  the  female  member,  a  female ;— becasfc  it 
is  fb  recorded  iu  the  traditions,  and  likewife  reported  from  ^kei  and 
alfo,  becaufe  the  circumftance  of  the  urine  being  diichaf ged  from 
either  member  in  particular,  denotes  that  member  to  be  the  original, 
and  jhe  other  merely  a  defeat.  If,  on  the  contrary,  *the  perfoodif- 
chaf  gc  the  urine  from  both  members,  regard  is  paid  to  that  from 
which  it  firft  proceeds,  as  this  denotes  that  member  to  be  the  origi- 
nal. If,  on  the  other  hand,  the  perfon  dilcharge  his  urine  from  both 
members  equally  (that  is,  at  one  and  the  fame  time)  he  is  a  Khoonfd' 
or  umi'gueut.  moo/J/ji/I,  or  eqiiivocal  hermaphrodite,  according  to  flii«f^  ; — nor  is 
any  regard  paid  to  the  fuperior  or  inferior  quantity  of  the  urine  in  this 
inftance,  becaufe  a  fuperiority  of  difchargc  from  cither  member  docs 
not  denote  that  member  to  be  the  primary,  fince  this  circumftance 
.  arifes  merely  from  th.e  yrJnary  paflage  in  the  one  being  wider  than  in 
the  other.  The  two  difciples  maintain  that  regard  muft  in  this  cafe 
be,  paid  to  the  comparative  quantity  of  urine ;  and  confequently,  that 
thefex  is  determined  according  to'lhe  rrfembffl"  fron^  which  the  greateft 
quantity  proceeds ;  becaufe  this  denotes  that  member  to  be  the  fu- 
perior and  original ;  and  alfo,  becaufe  the  greater  quantity  is,  in  cfFeft 
of  law,  the  whole. .  From  whichever  member,  therefore,  "the  prin- 
cipal quantity  of  urine  is  difcharged,  that  membei"  is  accounted  the 
fuperior.  If,  however,  the  urine  proceed  from  -both  pafTages  alike, 
(that  is,  at  the  fame  time,  and  in  equal  quantity,)  the  perfon  is  ac- 
counted an  equivocal  hermaphrodite,  according  to  all  our  doif^ors,  as 
in  this  cafe  neither  member  pofleffes  any  fuperiority  over  the  other.— 
What  is  here  advanced  applies  folely  to  hermaphpodites  not  yet  arrived 
at  the  age  of  maturity  j — for  upon  an  hermaphrodite  attaining  to  ma- 
turity, if  his  beard  grow,  or  he  have  connexion  with  a  woman,  or 
noflurual  emiflioiis,  or  his  breafts  appear  as  thofc  of  a  man,  he  is  ac- 
counted a  male,  thofe  being  indifputable  tokens  of  manhood  ;—*but  if 
the  breafts  fwell  like  thofe  of  a  woman,  or  the  menftrual  difchargc 
appear,  or  pregnancy,  or  carnal  connexion  with  a  man,  ihe  hcfma- 
phrodite  is  accounted  a  female,  fuch  being  the  tokens  of  vvbmanhood. 

■   If, 
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If,  oa  the  contrary,  no  diAinguiQuag  tokens  of  «ther  Otx  appcut  m* 
the  tol(Au  of  both,  (fuch  b»  a  heard,  with  the  brsaito  of  a  wtotnao,) 
-the  perion  is  an  tfuhecal  hermaphrodite. 


'  S  E  C  T.     II. 

Ofibe  Laws  re^eillng  equivocal  Hermaphrodites, 

-♦ 

It  is  a  rule,  with  refpe<ft  to  equivocal  hermaphrodites,  that  they  An  equivocal . 
■arc  required  to  obferve  all  the  more  comprehenjtve  point*  of  the  fpiritual  J?™>»p''™« 
law,  but  not  th6fe  concerning  the  propriety  of  which  fin  regard  to 
th€tn\  any  doubt  exifts. 

ANjcquivocal  hermaphrodite,  in  {landing  behind  the ///lifew  for  the  mniiukeiiii 
purpofe  of  prayer,  muft  take  his  ftation  immediately  after  the  men  Sk!^™J. 
aad  before  the  women,  as  it  is  poflible  that  he  may  be  a  man,  and  it  «"•  i^ween 
is  alfo  poflible  that  he  may  be  a  woman.     If,  therefore,  he  chance  to  tiJ  ^'", 
(land  afloong  the  women,  he  ipuft  recite  the  prayers  repeatedly,  for 
as  it  is  poflible  he  may  be  a  man  they  would  otherwife  be  nugatory,  . 
If,  on  the  contrary,  he  flaud  among  the  men,  his  prayers  are  valid  ; 
bul;  the  men  who  are  next  to  him  are  to  recite  their  prayers  re- 
peatedly, out  of  caution,  as  it  is  poHible  that  he  may  be  a  female. 

It  is  laudable  in  an  equivocal  hermaphrodite  to  cover  his  head,  obfcrving  fn 

^uriag  prayer,  with  the  fltirt  of  his  garment,  and  alio  to  fit  in  the  ?*''«'/% 

peAure  of  women  ;  for  if  he  be  a  man,  this  is  merely  a  deviation  from  cuiionu  of 

buOom,  which  does  not  imply  any  pofitive  illegality;  but  if  he  be  a  ""'*"• 

Vox,.  IV,  4  C  female. 
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female,  his  negleObg  fo  to  do  wbiUd  iuduce  on  aboiuaation,  it  being 
iadiipenfabl^  incuqibenC  on  wotnen  td  be  covwed  upon  tb^  occafion. 
It  is  alfo  laudable  in  him,  if  he  be  without  a  gannent,  to  recite  the 
prayers  repeatedly;  but  ftill  the  prayers  are  lawful  although  he  fliould 
iiegleft  fo  to  do.  It  is,  moreover,  abominable  in  him  to  wear  filk  or 
jewels. 

He  mull  not         It  is  abominable  in  an  equivocal  hermaphrodite  to  appertr  naked 

befowmanor  be  for  c  either  man  or  woman,  or  to  be  in  retirement  with  either  maa 

woman,  or      q^  woman  cxccpt  hts  prohibited  relations.     In  the  iame  manner,  it  is 

with  either,    abominable  in  him  to  journey  in  company  with  a  man  other  than  ht3 

ration' 'and     prohibited  relation, — or  with  a  woman  not  with  (landing  fhe  be  a  pro- 

he  rouft  bo     bilMtcd  relation,  as  it  is  not  lawful  for  two  women  to  traveT  together, 

by  a  iiave     although  they  be  relatione.     It  is  alfo  abominable  that  he  be  Gir6om- 

tkMpuipofe.   cifed  by  either  a  man  or  a  woman;  and  therefore,  to  perform  this 

ceremony,  a  female  flave  muft  be  purchaied  at  his  expence ; — or,  if 

he  be  deftitute  of  property,  the  price  of  fucb  flave  muft  be  advaoced 

to  him,  by  way  of  loan,  from  the  public  treafury,  with  which  he 

may  purchase  her. for  the  purpofc  of  circumcifing  him  4  and  having  (o 

done,  ibe  is  to  be  fdd,  and  her  price  paid  into  the  treafury,  a$  he  has 

then  no  father  occaiJon  for  her. 

Rulet  to  be  If  at)  equivocal  hermaphrodite  undertake  a  pilgrimage  durii^  his 

hii^duringa  adolefccnce,  (that  is,  when  nearly  arrived  at  maturity,)  ^Aw  Tso/ef 
pilgrim^e.  declares  he  is  uncertain  which  mode  of  drefs  is  moft  proper  for  him  to 
adopt ;  for  if  he  be  a  male,  his  wearing  a  feamed  garment  is  abomi- 
nable ;  and  if  he  be  a  female,  it  is  abominable  to  wear  any  thing  elfe. 
Mohammed^  however,  fays  that  he  ought  to  wear  a  feamed  garment, 
in  the  fame  manner  as  women ;  becaule  it  is  ftill  more  abominable  for 
a  woman  to  negledt  this  during  piFgrimage  than  for  a  man  to 
wear  it. 
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.  -.  If*  man  fufpend  tht  eflaaiiqipatiGQ  of  his  flare,  or  tb©  divwqfl  of  Diwrce  or 
hU  wi*«.  vpon  tk,9  circ«BaftaBCa  of  fajcr.  producing  '*  a  npale  chii4,"  t^^'^taf.' 
and  ft^bcfjeliverpd  of  aq-^frzj.^rV'''*  child,  the  divoree  or. eCftaaci-  ^w'^^um" 
pp,tio(»  dp  n»t  tike  pkc«  until  tbp  fex  or  coodition  of  the  child  be  fully .  ««"«  of/tx, 
aiceitfiinedv  iince  the  perfpn  cdnqot  incuc  the  penally,  i^  tkls  ini^aiv^c,  tennined,  in 
becauftofthe  doubt.  .  ^^^ 

dice. 

If  a  oaan  declare,  "  all  my  male  iUves  are  free,":  or,  '^  zlltny  until  fais  fex ' 
•*  female  flavcs  are  free,"— mkI  hpbe  poflefledof  an  hermaphrodite  ^.  "''^"Jl 
flayc,  thiailave  is  not  em'iiacipated  until  his  real  Gojidition  be  afcer^ ; 
tain^d,  fince  here  the  mafter  cannpt- be  .ftM'fworn,  becaufe  of  the  doobt. 
If,  on  the  dontrary,  he  thus  menticm  .his  male  and  female  flaves  to- 
g^her,  tfe  hermaphrodite  is  in  that  cafe  emsnclpated,  fiacc  one  or 
other  defcription  applies  to  him  indifputably,  as  he  muil  be  either  a^        - 
iH,ilc. Of  female.  .  -,'.....,!  ...i: 


-  If  an  hermaphrodite  declare  himfelf  to  be  a  male,"  or  a  female,  ktid  Hii  decian- 
he  be  of  the  equivocal  defcription,  his  declaration  is  not  credited,  as  f  """^Mld 
his  plei  is  repugnant  to  the  fuggcftion  of  proof.     Bat  if  he  be  not  of  n»«wd. 
an  equivocal  defcription,  his  declaration  may  be  credited,  he  being 
better  acquainted  with  his  own  ftate  than  any  other  perfon. 

Ir  •  an  eqiiivocal  hermaphrodite  die  before  his  cbntEtion  be  aicer-  Eiiie»to6e 
taincd,  the  ceremony  of  ablution  muft  not  be  performed  upon  his  hif'inEw^  ' 
body  by  either  man  or  woman,  neither  of  thofe  being  allowed  to  per-  »ent. 
form  it  to  the  other.     Ablution,  therefore,  being  imprafticable  in 
this  inftance,  the  ceremony  of  teyummim  [rubbing  with  duft  or  fand] 
muft  be  fubftituted  for  it ; — and  it  Js  mentioned  in  the  jatna  Ramoo%f 
that  if  the  teyt.  mim  be  performed  by  any  other  than  a  prohibited  re- 
lation, the  hand  muil  be  covered  with  a  cloth. 

4  C  a  Ir 
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BocliXKsr; 


-' Jr  aihaxoapfaroditedk  at  an  age  borddriag  on  aiatuntyy:^tt/l^^ 
7«m  <ifrage,  aocoffdinf  tt>  the-  Jama  Rmoous,)  ithe  coqifb;isnMdte!! 
h^vetfae-cdroDiony  of  ahliltion  performed  upon  it,  whether  it  beafebii 
OE;  fbnaloi.i  Upon  <lepofiting  >t^.  moreover,  iik  the  tdmhiorA^aiti'ij^i- 
is.Jaudable  toicorar  the  fame  with  a  cloth,  this  beiag'in4kfpepAfale:> 
with'fefpe£t  to  Women,  althpOgh  not  with  refpeft-tobten.  ': 

-  WbEN  ttiere  IS  ocrcafion  to'  repeat  the  funeral  prayers  over  s  man, ' 
awoman,  and  a  Wrmaphrodite,  at'the  fame  time,  the' Blei*  if -the ' 
man  muft  be  placed  ne:(t  the  Imdmt  that  ofthe  hermaphrodftt  next,' 
and  beyond  all  the' bier  of  the  woman.  ..,.!■;. 

,  Whes-E  there  is  any  reafon  for  interring  a  hermaphrpditeju  the 
fame  tomb  [or  grave]  with  a  man,  the  former  muft  be  depofited  after . 
the  latter,  as  it  is  poffible  that  he  may  be  a  female  j  and  a  partition  of 
earth  mAift  ^fo  .be  conftrufted  between  them.  If,  on  the  other  hand, , 
a  bermaphrodite  be. interred  in  the  Tame  tomb  [or  gravcj  \vith.  a  wo-'. 
inui,-he  nuift  be.depofited.  firft,  as  it  is  poflible  that  he.  may-be  a, 


It  is  huditble  to  (hrou4  the  body  of  a  he/mdpfaroditein:.-t3ieifinKr: 
manner  as  that  of  a  woman,  bywhipping  it'in.five-cldths:?  for*  ifit; 
be  a  female,  iuch  is  thb ordained' pi:a£lice with  reipc&ito.^dmiiuXiaad 
if  it  be  a  male,  this  is  mereby  an  exce&of  twA  dliottey  wlaacltiis  a^ 
matto- of  no  moment:  -     '        :    ■  ....;;;  n  Vw.-.- •.    ;..\ 

RuJfiof  ia»  If  a  man  die,  leaving  two  children,  one  a  hermiphrcdite,  and  the' 

wdthM^a    other  a fon,  in  that  cafe,  according  to Hdneefa^  the  whole  iiiberifaiice' 

10  heima-      jg  divided  between  them  in  three  (hares,  two  goinff  to  'the  foh,  and 
phroditc*.  '  o    ■  o        .      '      ■-      .1   . 

one  to  the  hermaphrodite;  becaufe  he  holds  a  hermaphrodite  to  be 
fubje£t  to  the  law  of  a  woman,  unlefs  his  conditidil  be  ascertained  to 

be 
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be^Btnnfil^.r ': '•KScAM'tz,  on  the  contfiry*  nuintulia>ti^tih;ttii6^{e 
tfaxbenxiapfagoditc is  to  receive  half  the-fltare of  i  nule h«a-,  aAd  haftfv: 
tfafiiftaoedf  3a  :feiDaie,T-l^  firft  calculadng  the  atncunt  of  his^fifaXy 
fu{»p0fii^:bicn  to  be  a  male,  and  thee  the  &aie  fnii^fing  him'to  btf  a- 
feaaitf  i^idaddmg  the  two  together,  and  paying  him  a  moicty^of  tke.; 
aidded  Turns. .  Moinimmcd  and  Aim  To^<^.  iubrcribo  to  this  ^piiidB.' 
They,  however,  differ  in  their  cxpofitiou  of  it ;  for  Mohammed  holjls 
that  tl^e  wjiole  inheritance  is  to  be  divide^  into.twelye. jjart^, ,  fev^  of 
■tvl^i^Ii.go.  tpi  the  ion,  and  6ye  to  the  hcrcpajjiro^i.^ej— wjiere^?  ,<f^^  . 
3^(W/^a|^g?5.that  it;  is  to.be  divided  intt^fcven.parts^  four  of  which  go 
to  the  fon,  and  three  to  the  hermaphrodite.  -..  The.argumeQt  o£  j^hpo 
Yoof<^  is  that  the  fon,  if  he  flood  alone,  would  bi;  entitled  to  the" 
^vhole  inheritance;  and  the  hermaphrodite,  if  he  ftood  alone,  would 
be  entitled  to  three  fourths  of  the  inheritancci-^he  bcirig  entitled 
^when*  flaiiding  alone)  to  an  half,  if  accounted  a  malcr  or  to  the ' 
whole,  if  accounted  a  female;  for  the  whole  property  ccnfifts  of  four' 
q«arters,  the  half  of  which"  is  two  quarters, — ^andthcfe,  bemgadfled- 
together*,  make  lix  quarters,  the  half  of  which  is  three.    Whei-e/ 
■therefore,  t^ole  ,two  unite  in  one  inheritance,;  the  cffate  is  divided - 
between  them  according  to  their  refpe<5tive  proportions  of  rig^  ;  ■ 
and  as  the  right  of  the  fon  is  to  four  fourths,  and  that  of  the  her- 
maphrodite ;to:/'-6r«  fourths,  the  former  gets- in.  ihe  .propGrtic^T  of 
four,  and  the  .latter  in  the  pn^rtion  of  tbfc&j— md.jjficori^pgly,, 
the  whoio  inheritance  is  divided  into  iievea  partfl,  fow  i  Qf ,  which  ,g9j 
to  the.  iittv  and. three  to,  the  hcrmaplwoditft  ,  The .a|-gwfle«t  .-of 
Mobamtned  is  that,  fuppofiiig  the  hermaphrodite  tQi  be  a.piple,  tho 
inheritance  would  be  divided  between  him  and  the  fon  in  equal 
fiiaces;    or  fuppofing  him  (on  the  other   hand)  ,  to  be  a  female^ 
it  wo\ild  be  divided  between  them  in  three  lots.     We  mufl  there-  ,    ; 

fore  have  recourfe  to  the  fmalleft  number  which  admits  , of  divi-'     '  ,' 
fion  by /^o  and  by  i'j&rw  ;  and  as  this  number  is  fix,  it  follows  that         "■  "'■ 
on  the  former' fuppofifion'  the  inheritance  is  to  be  divided  equally' 

between 
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between  the  two,  4hree  -  (bares  of  tKefix  going  ref{%£tir«ly  te 
each, — «r  that,  on  the  htt&c  ftippofition,  k  is  to  be  dirlded  bts 
tvrcen  them  in  fhre«  lots,  two  (hares  of  the  fix  going"  to  thv  her- 
raaphpoditc,"  and  four  (Hares  to  the  fon.  The  h*rmafAi'ddtte,'  tbere- 
iww,  is.entitted'  to  two  (bares,  uiiqueOionably ;  and  tbere  being 
ilil!  a  doubt  ■vfith  refpeft  ft>  the  one  rediindant- (hare,  that  Is  di- 
vided into  two.  ■  Heiice  the  hermaphrodite  gets  twxj  (hires 'and air 
half;  and  a  friaion  thus  falling  to  his  (bare,  the  Poot  of 'the  pro- 
pofition  (fix)  mufl:  be  multiplied  by  two,  iiv  ot'def  thaf  <hcK;  may 
be  no  fra£lions"j'  and  the  whole  calculation,  being  tweWe-,  will 
come  out  right,  in  this  -way,-  that  five  go  to  the  riermaphroditc, 
and  feven  to  the  fon.  The  argument  of-  Haneefa  iff,  that  it  is 
neceflary,  in  the  firft  phce,  to  cflablifh  the  herrnaphrodite*5  right 
in  the  JAheritauce  ;  and  as  the  fmaller  portion  of  inheritance  (namely, 
that  of  a  woman)  is  unquel^ionable,  and  any  thing  beyond  it  is 
doubtful,  that  alone  is  to  be  eftablifhed,  and  due,  which  is  certain 
and  indifputable,  not  any  more,  as  a  right  to  property  is  not  ad- 
mitted under  any  circumftance  of  doubt,— ^the  point  in  queflion 
iieing,  infant,  the  fame  as  where  a  dbubt  exifts  With  relj>e£ttoa 
right  in  property,  foiJnded  on  any  other  caufe  befides  inhcritai'ice, 
in  which  cafe  the  unquejtionahle'  proportion  only  would  be  decreed, 
and  Co  here  likewife; — excepting,  however,  in  the  cafe  of  a  ftnalkr 
Ihare-f-  going  to  the  hermaphrodite,  fuppofitfg  him  tabe  a  male  ;  for 
then  he  would  be  entitled  to  the  (hare  of  d  foni  fince,  in  fu'ch  in- 
i^ance,  that  would  be  hi^  indifputable  right; -as  where,'  forin(tance, 
a  woman  dies,  leaving  heirs  her  hufband,  mother,"  and  a  fall  (ifter  J 

•  That  is,  in  order  to  reduce  the  whole  to  integral  part*. 

f  Namely,  a  fmaller  (hare  than  the  half  of  the  whole. 

J  This  might  be  rendered,  with  raore  ftrifl  propriety,  "  t  frat»val  tomuxum"  an 
hermaphrodite  being,  in  fai^,  neither  a  brother  nor  fifter.  The  iranflator,  however, 
thinks  it  molt  adyifeablc  to  adhpre  titerall)' to  the  original.    '  '    •  '•    -    . 

5  "  who 
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who  is.an  hermaphrodite,— or,  where  a  man  dies,  leaving  helre  his 
wife,  two  maternal  brothers,  and  a  full  (ifter  who  is  an  hermaphro- 
dite;— in  the  former  of  which  cafes  (according  to  Haneefa)  one  half 
of  the  property  would  dcfcend  to  the  huiband,-  a  third  to  the  mother, 
and  the  remainder  to  the  hermaphrodite,— and  in  the  latter,  a  quarter 
wwld  defcend-ia the  wife|,a  third  to  Uifttwo  brothws,  and  the  nc- 
nfciinder  to  the  htrmaphrodrtV;  for  in  bbtn-  tbefe  cafes  ^he  remainder 
is  fmaller  than  either  of  the  two  full  fharcs,— that  is,  the  ftare  of  the 
hermaphrodite  fuppoling  him  to  be  a  man,  and  the  fame  fuppofmg  the 
tiermaphrodite  to  be  a  womap^ 


HEDATA, 
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CHAPTER    THE    LAST. 
MISCELLANEOUS     CAS^S. 


Tbt  iniel-      ^\7^^'^^^  people  read  a  deed  of'beqoeft  to  a  dttmb  pcrfon,  and 
^''>'«  fiffj*        ▼  T      defire  to  know  whether  they  fliall  teftify  fuch  deed  on  his 


peribn  Tuffice  behalf  ?  and  the  dumb  perfon  makes  a  figa  by  an  inclination  of  the 
i^qu"ftf_  Md  head,  equivalent  to  the  expreflion  of  affent  *•  Ties!'* — or,  where  a 
render  them    dumb  perfoH  himfclf  writes  fuch  deed,  and  they  thus  defire  to  know 

valid;   bnt  ^  ^ 

not  tbofe  of     whether  they  fhall  teflify  it  on  his  behalf?  and  he  makes  a  iign,  bj 

meSy™-      ati  incrmation  of  his  head,  in  the  affirmative, — the  bequeft,  provided 

>«w^  a/      ji^g  j-jgjj  |jg  made  in  fuch  a  manner  as  is  commonly  ufed  to  denote 

affirmation,  is  valid : — but  this  mode  of  affirmation  by  a  fign  does 

not 
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not  fuffice  with  refpeft  to  a  perlbn  whofe  inability  to  fpeak  is  fuper- 
vehient,  occasioned  (for  inftance)  by  fbme  recent  daioTdia.-^Sbafei 
stiaintains  th&t  the  iign  in  queClurai  is  cognizable  and  valid  equally 
with  refpe^  to  both  ;  for  the  inatntity  alone  is  the:  caufe  of  its  beitig 
at  all  admitted  as  fufficient,  a  caule  which  exifts  alike  in  both.-^Our 
ddftors,  howevefj  conceivt  a  natural  diffisrence  betweon  a  perfon  ori- 
ginally dumb,  and  one  who  fflfcrely  labouii  under  a  ilet^nt  incapaHtj^ 
of  fpeech,  for  varwus  reafons. — First,  figns  are  not  cognizable, 
iinlefs  they  be  haHtual  and  their  meaning  afcertained,  which  is  the  cafe 
with  the  figns  of  a  dumb  perfon,  but  not  with  thole  of  one  who  has 
merely  loft  his  fpeech.  (Still,  howevd',  our  doctors  hold  that  if  this 
perfon  be  fo  long  deprived  of  fpeech  a&  to  render  figns  habitual  to  him, 
and  dieit  meaning  afcerteJned,  "he  then  ftands  in  the  ftme  predicament 
with  i.  dumb  perfon  in  this  particular.) — Secondly,  the  perfon  in 
queftion  is  chargeable  with  a  negled  in  n<A  having  made  his  will  be- 
fore he  had  loft  his  fpeech,  whereas  no  fuch  negle^  can  be  charged  to 
the  dumb  perfon,-^THiRDLT,  it  is  moft  probable  that  a  recent  inca- 
pacity of  fpeech  will  be  removed  and  yield  to  remedies,  which  is  not 
the  cale  with  dutnbnefs,  and  therefore  there  is  no  an^gy  between 
them. 

Where  a  dumb  perfon  is  capable  of  either  writing  iutclli|^bly,  or  a  damb  per- 
xnaking  intelligible  figns,  marriage,  divorce,  purchafe,  or  fale,  de-  '<>on»y«-  . 
Glared  by.  him,  are  valid,  and  retaliation  is  atfo  executed  on  his  behalf,  mge,  di- 
or  upon  him;  but  he  is  not  liable  to  puniftiment*,  nor  is  punilh-  ^J]fc*5^" 
ment  infliSed  on  his  behalf,-^— His  written  deeds  arc  valid,  and  cogniz-  ["'''t""'. 
able,  for  this  reafon,  that  the  writing  of  an  abfentee  is  equivalent  to  cur  puoilli- 
the  oral  declaration  of  a  perfon  aflually  prefent ;  (infomuch  that  the  ^^',  ^^, 
prophet,  in  promulgating  his  laws,  fometimes  ufcd  one  mode,  and  *^fip>«w 
ibnaetimes  another;)  and  wf^/)' is  the  ground  of  validity  with  re-  he  cun'ot 


.(henbyliie 


*  Mcan'u^,  p^nifiaiunt  far  t0nas  agmj^  GoD,  oamely,  for  whtrtikm  and  fianitr  %  as 
is  cxpUined  a  little  fiuther  on. 

Vol.  IV.  4D  fpea 
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for  or  incur  fpe&  to  the  writing  of  an  abfehtee,  which  ground  ezilfts  ftillilWJrc 
** '' "  *  ftrtngfy  in  the  cafe  of  a  iiua^  perfOo.— ft  is  to  be  obfervcd  diat  writ- 
In^i'areoFthpeediffertntfortsordefcriptions:  I.  regular teftimmaU*, 
{meariing,  fuch  ss -arc  exocuted  npoo  paper,  and  havb  a  regular  title, 
fujiepfcrliJtibn,  and  fo  forth*  as  is  quftoviary,)  which  are  equiv^ent 
to  «ral  declaration;  whether  tbtf  perJbn.be  prefent  ot  abfent :  II.  ir- 
regular tdftimotmlf  "f*, .  (tneaniag^  luch  aa  ^e  not  written  upon  paper, 
feut  u^ont-H  walU  of  the  leaf  of'a  tree,  or,  upon  paper'  without  any 
tWe  61^  foperforiptton,)  which  are  not  ^mittett  as  proof  farther  than 
mei-elyas  theyTigtjify  the  writer*ftobjeaor  defign;  andllf.  writings 
whii^  9xtfiet  teftimonials  iii  any  fenfe  ^,  (meaning  fuch  as  arc  deline- 
ated in- the-iiff',  or  xx^&Atitfater^  which,  as  they  are  merely  equiva- 
lent to  Words  not  heard;  ate  no  way  cdgoiz^Ae,  nor  atceaded  wi^  ^ 
cifet-f-With  rclpcd  to  /gns  made  by  a  dumb  perfbft,  th6y  are  re- 
cognized in  the- cafes  of  marriage,  divorce,  and  fo  fcxtfa,  (as  mcR- 
ticAied  ^ovc,)-  firom  neccffity,  fince  tfaoTe  are  matters  in  which  the 
ftght  of'the!mfj>t;/j/aa/a]bac  is  conceniedy.  and  which  are  not  reftriflfd 
to  ^auy  ^ticuUr  form  of  words,  but  are  even,  in  forae  ioAances, 
.{fiich  as  of  Arrya-Taa^fl,  or  ialc  by  a  mutual  furrcrider§,)  e^ftcd 
without  any  words  whatever ;  and  retaliation  alio  is  a  right  of  the 
individual. — But  there  is  no  necejjtty  ior  pumfltmentf  as  that  is  a  right 
of  Gets  whence  the  prevention  of  it  by  the  exiftence  of  any  doubt,) 
and  therfefore,  if  a  dumb  perfon  ve,v\(y  the  report  of  a  DaudereK  ftilt 
he  is  not  liable  to  punifliment,— rneither  is  punifhmcnt  infliftod  upon 
him  if  he  himfelf  flandcr  another  by  figns»  becaufe  the  flander  is  not 
,  fxprefs^  which  ia  the  condition  of  its  being  punifliable. — ^The  differ- 
ence between  punifliment  and.  retaliation  is,  that  the  former  is  not 

"      *  Arab.  Mt^iten  Marfemt.    It  is  a  te^finicar  term,  applied  to  all  re^Iar  <ked^ 
contra^,  &c 

t  Arab.  Moofl'betn  Gbayr  Marjmm.     This  is  the  Urns  term,  only  with  the  addition 
of  thcprivitive  G/j<7j'r.  %  Arab.  Ghayr  Mioft'l/un. 

§  See  Vol.  II.  p.  361. 

■  5  ^ahJiflied 
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clhblUhed  by  dfmbtful  evidence, ,  whereas  tlie  latter  Is  fo ;— ^or  if  wit- 
nefles  charge  a  particular  per/bn  with ."  ille^  carnal  ctnmBtM" 
or  a  per&>a  make  confellion  qf  **  ilk^<^.  earmd  ittmuSiaa^*  ll:iU  pu- 
lufhment  is  not  to  be  inflided ;  whereas  if  ivttao&s  teftify  to  "  a 
*'  murder"*  \x\  general  term^j  or  a  per£Mip4ziake  a confefHon  of  **  a 
murder"  retali^tiot}  is  inflicted,  4lhpugfai  thf  term  V.wi^**  flwukt' 
not  have  been  exprefsly  mentioned.— The  groupd  of  this  is  ttpt  re^ 
taliation  poflefles  the  charft^cr:  of  reaipracif^j.  as  hawing  bicn  or- 
d^iiiied  for  thqr!;paiationofijpjaHl»:;^adifii«  therefore  adnuttcd&o  be 
eftablifhed  notuithllandinga.fkutbt,  in  theitttnt  naamier.af  aUtfjithor 
nx^tters. of  reciprocity  wlueh  conoeFn  tbe.righta.c^  the  indiuidoah-^ 
With.ri^Cpe^,  on  th?  cmitraryt  Co  luch- pUmAmeoGs  as>.  ars  uiiKiSsd 
purd^  in,  righ^  of  -Gon^  they  have  been;  cw-daincd:  for  tbe/purpoie  of 
determ.^nf ;  aftd.  ^.  that  does  not  bear .  the  charaftcc  of  ]reci|>nocJty, 
puniAiment,  9S  net  bein^  a.  nutter  of  neGciBty^k  not .  ailabliibffd 
undpr  any.  pi^cwn^nce^  of  d(mht-r— iWeiifem*W,..iw  trcatinj  pCAo^  • 
^Biovri.Ep<?MJpN7s**  fays  "the  writing  of,  ^n-  at>fcntec  is  qi^t  cogniaS'- 
able  95  proof,  with  reipe(it  to  retaliation;" — (in  other  ^vOcds^ -if.fuv 
abfentee  fend  a  written  acknowledgment,  inducing  retaliation  ■  upon 
h^n^felf,- fuch  acknowledgment  is  not  cog^i^lei)  ,  ,0.^if  ^authqi^?- 
inarks,,upon,thts  paflagp,,.tbat  it  may  he  lak^n-intifvo  ways.  Fi^s^t 
fc;f  thf  ^bifi^tee  may.be  meant  <?«yabfctttfe^.  whether. dupib  9?  qther- 
w^fe J,  3fjd / W  this  conftruftion  the  poipt,  ^^its.of,  twotiktermhia- 
tions;  tb«  one>  what  is  here  mentioned;  and  the  other,  what  has 
been  before,  recited.  Sbcondlt,  by  the  abfentee  ni9y  be  meant  a 
perfon^wljra.is.  MJ!  dumb; — ^as  if  he  [A/oAawm^]  h^d  faid , ,"  thewrit- 
•*  ing  pf.aa  abiianteie,  mt  beings  dumb^  is  not.  cognizahle  as  proof  with 
**  refpcft  to  retaliation,  fincci  having  the  power  of  fpeech,  it  is 
*•  poffiUe  that  he  may  himfelf  appear,  and  make  an  exprefs  confellion 
'*  by  word  of  mouth ; — an  expectation  which  cannot  be  entertained 
•'  Tffith  refpeft  to  a  dmnb  perfon,   fince  it  is  impoiTible  that  fuch 

*  Probably  in  the  Ma^aat. 

4  D  2  **  perfon 
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^*  jieHba'fliould  {p^,  fo  as  tom^kean  cxprcfs  oral  cbhfeffion."'*— 
''  -  '  Some 'of  our  do^iorsMitcrtainmappr^henlidn  that  the  fignsof  aibmb 
perfou,  wht»-is'jii>tbe>  fame  time  able  to  write,  ar<^  cogniaabM;-beJ 
iaofo  figns  are  adnoittod  as  proof  purely  from  neceffity,-  which  docs 
npt  exiftin'thie-ittftanfcei-^Thisapprehenfion,  howevfer,  isrepugriant 
lo-wbat  hasbteh  bef«*  nkentioiied,  as  from  that  we  are  to  infer  that 
tln>figh6  of  adumb  perfbiiarccognizaWe,  notwithftanding  hebecapa- 
blsi^writiDg';  ;jfbr-as  it  is'tfaere  laid  that  **■  if  a  dumb  pe#ron  make 
V(  iigns;  or  write,  k  U  vafid,"  it  follows  that  tigns  and  Wrkings  ate 
of  cqo^  weight,  and  that  dither  dfl^em  fuffices? — the  I'eafon  of 
Whidi  is  that  figns  and  writings  are,  both  of  thsM,  admiCt-eid^^pi^ioBl 
purely  from  iieceffity ;  and  as,  on  the  one  hand,  writing  pdflefles  aa 
^kpQcitnefs  of  which  figns  aredeftitute  (the  defigh  or  tneahrnfg'of  the 
pcrfon' being  afcertained  indulMtaUy  from  what  he  writes,)  M'hereas 
iigas  ard  of  an  aoibiguous  nature,  lb,  on  the  other  hf^,  figns  pof- 
£MIs  ati>  es|4i<^riefs  of  which  writings  are  deftkute,  as  tb^6pp)ioac& 
ftm  AeiareF'to  fp*ech  j — and  figns  and  writings  arc  thereforfr  upon  ao 
eqvni'ibottng;   ■■,-■*■  '   ■         ...,.■ 

"TflE  writing  oTa  perlbri  who  has  Tjeen  deprivedof  the  ufe  bf'ipe'ecK 
by  any  accident,  'for  two  or  ^ree  days,  is  not  cognizable,  aiiy  riiore 
thin  that  of  an  abfentee  who  is'not  dumb,  fi  nee  thfiffe  is  ftttt  I'dom  to 
hope  that  he 'may  te'  able  to  fpeak,  as  'tis  oi'gani  df' Ipetih  rfe- 


C»fe  of  If  tlie  carcafesofiUughtered*  goats  be  proriilfcuou&yrnixi^  with 

tliofe  of  carrionf  goats,  and  the  one  be  not  Icriowil  froni  th^  other, 


flaughtered 
carnfe*  b«* 


*  Arab.  Mazhth,  meaning  diole  regularly  flaia  according  to  die  {irdcrilKxl  form  of 
tabbah.    {Sec  Vol. IV.  p.  62.)  "  "  "■-■  ■        '  ' 

t  And).  Motrdart  mcaamg  thofe  which  luve  died  a  natural  deatli,  or  hav«  not  been 
ilaui  according  to  tbe  prefcribed  form. 

and 


d  by  Google 


MiSCELLiANEOUS  .OA-9E«.  jTj 

iad  the  number  flaugtitered  esceed  the  namber  of  carrkjn,  the  jierfiins  "S  poan- 
sbout  toufctbem  mult  iftake  a  deliberate  feleaion,  ;aiid  eat  fuch.onlj-  mScd'wii 
as  they  foppofe  mod  likely  to  have,  been  livvfuUy  flain.-rBut,if  thi  '"™°' 
number  of  carrioti' exceed  the  number  flaughtered,,or  if  they  bS  e^ual 
in  number,  none  of  them  rauft  be  ufed. — What  ia  here  «dy;jnce!l  apr. 
plies  folely  to  a  lituation  which  admits  a  latitude  Qf  .phoicei  foJi  i«-.» 
Situation  of  neceflity  the  feleftion  may  be  made  uudtCieithersifOUOJi 
ilance,  and  thofe  ufed  which  the  people  fuppofc  raoft^ikdy  l»  havd 
been  lawfully  flain  J  becaufe  as,  in  time  of  want,  iB^qbitable  carrion 
is  allowed  to  be  lawful,  it  follows  that  what  cqnws  withia  tfaepoCt 
fibility  of  having  been  duly  flain  is  lawful  afonim:  but  ftill  a, dtlihej 
rate  fe}f«ftio«  muft  be  made,  fince  it  is  moft  hkelythat  by  this  mean* 
thole  will  be,  ufed  whioh  have  been  duly  (lain;  and  the  feledion  ia 
therefore  not  to  be  difpenfed  with  except  in  cafes  of  extreme  urgen^. 
£4^> maintains  that,  in  a  fituation  which  admits  aJatitudeof  choice^ 
it  is  not  lawful  to  eat  any  of  the  goats,  notwithftanding  the  nuuibct 
of  thofe  duly  flain  exceed  the  number  of  the  carrion ;  for  as  the  felec.. 
tion  is  an  argument  of  ncceffity,  it  is  not  to  be  pradifed  except  in  a 
cafe  of  neceflity,  which  docs  not  apply  to  a  fituation  admitting  a  lati- 
tude of,  choice.  The  argument  of  our  doctors  is,  that  the  cirgum- 
riance^of  the  flain  goats  exceeding  the  carrion  in  number  is  equivalent 
to  neceflifjy^  whence  the  eating  of  fomc  of  them  is  lawfur  after  a  due 
feleftioii;— in  the  lame  manner  as  it  is  lawful  to  take  and  ufe  article? 
fold  in  i-Mujulman  market,  becaufe  of  the  greater  number  of  com- 
modities there  exhibited  being  lawful,  notwithftanding  a  market  be 
not  ahogether  free  from  certain  prohibited  articles,  fuch  as  Jlolen  pr 
ufurped ^io^t  and  the  Uke ;  the  ground  of  which  is,  that  as  it  is  not  • 

always  poflible  to  rnake  a  diilindion  with  refpefi  Xofmall  matters,  a 
regard  to  thera  is  remitted,  fince  otherwife  the  bufinefs  of  life  could 
not  he  carried  on ;  and  accordingly,  a  fmall  degree  of  dirt,  or  of 
nakednefs,  in  prayer,  is  not  of  any  moment.  In  a  cafe,  therefore, 
where  the  number  of  flaughtered  goats  exceeds  that  of  the  carrion, 
.  , .  ,  ■  the 
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tbe  eating  of  fome  of  them  is  allowed,  fromafpeciesof  neceffitjr.  It 
is  otherwife  where  the  number  of  the  carrion  exceeds  or  equals  that  of 
the  Haint.for  in  this  cafe,  fuppofing  the  £tuation  to  be  fucb  as 
admits  a  latitude  of  option,  no  nece^dty  whatever  cxiils.. 
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"N.  B.  AD  the  Meads  of  Books  «ie  in  Cantais. 


r\«5c«}n»iito  w  SiATEs,  II.  178,  to  185.  HI.  506. 
.Abfiaitee,  decrees  iffisSing  la,  1.40a.  11.  635,  636^-^<naiateiiancet(»tlKttlationsofvi» 

I.  416. 
Aiommailf,  defiiutkm'  of'the  phrafe*  II.  169. 
■  SaUj,  II.  418,  460. 

ABOHIM-ATIOto,  IV-Sj,  to  tZ}. 

Abufive  language,  II.  65,  78. 

jf^Uffimans,  mcdxxl  of  flaying  uiimals  atiKmg  the,  IV,  66. 
'  Accq>taiice  (in  lik,}  11.  363. 

.Accidental  homicide,  W.  27^. 

Aocideno,  z  ^/btAffrvMaAVhstA^  'Atte^i^  agwnft,  IV.  108. 

AcKNowLeDCH£N¥s,  IW.'iyfi  Xis  ti^.->^  vi  agaU,lil.  4.}.--^  i  fathfr  or  aaeugi'f 
50. — by  an  in/ant  or  ideott  471. — by  a  Iktiutd  Jlavt,  499.->4nd  het^fit  dif- 
ference between,  IV.  472,  504.— of  debt  upon  a^thbod,  494,  564. 

Adoptiwi.     '{See  fflllaMawalat.) 

Adulterei:,  may  be  Ilain  in'the  a£t  bythc  woman's  hatband,  II.  77. 

AdoiiMry.     (See  fVhanStm.) 

Advertifcment,  in  the  cafe  oflrevis,  II.  266,  273. 

Affinity,  matrimonial  prohibitions  occafioned  by,  I.  j6.— (of  a  flave)  a  caufe  erf"  emanci- 
pation, III.  440. 
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Affray,  a  perfbn  found  (lain  in  an,  IV.  443.  '   ' 

AJMy  (in  Zatai,)  rules  lefiieding,  I.  20. 

Age,  full,  time  of  attaining.  III.  482. 

AuiiNcy,  111.  i,to62. — \n  marriagf,  I.  116.— ^conunilBoa  of*  voMyhevttm&tiattc 

picafure  of  the  conftjtueiit,  257.— ^/Tn^/ar  exemplififid,  II.  jlj. — nntio-' 

heri^le,  IV.  231- 
Agent,  afls  of,  exceeding  his  commiffion,  are  null,  L  iio-—-^  1  tni^ng  pcisi,  IL  tW. 

— atSing  fee  a  partncrlhip,  320.— inrpeAkm  by,  in  pureh»fii,  4 
,    mcnt  of,  may  be  efhbliihej  by  any  cafual  information,  65S.— 
.the  appointment  of,  694. — general  rules  Fe%ediag,  III.  1,  to  6a. 
AgeBUt  two<w  more  aflingjqntjy.  III.  :^^.4^-;^/ifflyj^  ajipptnttd  by  tfe^rtto*y>  41. 

— fof  litigation  mA/fizin,  44,  56. 
Jf&,  (iadivoroc,)  laws  tefpe&ing,  I.  306,  10311. — refcindmenbof  dHuamA^ii^Bft' 

to,  IIL  71.  . .        , 

Agriculture.     {See  Cultivation.^  <     ■  ' 

Jkilis,  •fwhomtionfi&ng,  IV.  449,  452,:rdles.forlctyii^&l^utlM[',  447,  t«46f> 
Alien,  (infidel,)  declaration  of,  ui  Zakat,  133. — robbery  oomatittod  upoa,  doa  DR  oc*^ 

cafion  punifliment.  II.  136. — general  rules  with  refped  to,  150,  to  198. — 

cannot  a&  CHI  behalf  of  his  in^t  child,  III.  43. 
Alienation  cf  property  (to  charibble  purpofeg,)  II,  337. 
AUmony  to  a  divorced  wife,  I.  406.  II.  23. 
Alms,  a  mode  of  expiating  Zihar,  'i,  .33q.-^:ale  of  a  trirut  proper^  beAovad-in,  f[.  168, 

^75-— «y*or^"'»  m*  *Wi  S^O'-^PM*  of,  by  ifictgad-Jtmfe,  UL  goa- 

— bequellsof,  IV.  514. 
Aroercement.     (See  Fints.]  :  1    . 

Amputation  (for  theft,)  rules  idpcQingf  H.  8j,  to  107..     ■. ,      ....        - * 

Animals,  tendcmefe  to,  recommended,  I.  418. — ftrayed-orloft,  II..a6di.**'terfWMtglrf;- 

III.  286. — ^ufurpatjoo  «f,  537. — offences  cooUniUed  iy  <M>»ftji,  JV.  9^3- 
t»  3R4. 

Apoftacy  of  a  hufiand  or  wifi,  I.  iSl.  II.  ^.—<& 2, Mokoiih^  24^.^-^ mv^mttf  tM,' 
~^f  a  Jrwitard  or  ianaiic,  246. — under  a  mentd  FC&Pva^ot},  UL  4^7,, 

Apoftatcs,  rules  rcfpeainj,  I.  176.  II.  aos,  tij,  214,  aa^  to  S46.— caUMC aA  fbr  im 
infiuit  dkild,    IIL.  43.  — apw  compuUion,    III.  4661  4)&t.->MU»  kr- 

IV.  S37.. 
ApparfJ,  excsfi  in,  IV.  9a. 

Appellant  and  RefioHdent,  III.  69.  ... 

Appendages  (in  £Je,)  U.  joi. 

AMKMntment  of  a  K&see,  11.  615. — evidence  to  the,  677.— of »  agant*  III.  1, 1,.  &C. 
-^jf  a  fecmdary  ^nt  by  a  primary,  41.—^  an  executof,  IV.  539. — to 
■  charitable  ufes,  (fee  .,i5*?^o^n(i(/c«j.) 
Apprentice  (to  «i  artizao,]  IL  325. 

Appropriations 


d  by  Google 


I    K    D    E    X. 

Appiopriidom  (to  fiom  and  duritable  puipofet,)  II.  334  to  jg^ 
AfOtAaSa.     (See  JVattr-cairfi.) 
Ar^iaa  tiihci,  the  Cz  dq[itet  cf,  IL  715. 
Jriiki  oliim  •  faporictity  over  others,  Hi.  443. 

AriMtratcryMoactnent     (3eej&Mn/a^£^rt)F.) 

Arof,  &fe«^  iDKbck,  n.  255. 

A&aln,  by  hi^way  robbets,  II. .  133. — homicide  in  rep^tng,  TV.'  391  to  293.— 

nerd  ruks  rcQteding.     (See  Mwder.     Manjlaughttr:     Homictdi.) 
AfleanotfiitiefttoZa^,  Li6.^theinilkQfijnhwful,IV.  74,  86.'  '    ' 

Atonemeat,  redemptioaary.     (See  Stdtmpiiax.)  '  ..-.■.■■ 

AuiftaikitiiDKCMUnidof  (ide,  II.  591.— <tf  £fBw*s  letten,  630.— «f  eyidcace,  709. 
Attorney.     (See  Agaafer  Litigaiien.) 
Award  of  equity  defined,  IV,  333. 
Avenger  rfblood,  IV.  ^^t. 
AiuUkrifli  entilkdlD  aibare  in  plunder,  IL  164. 


Bail*  JL  567  ta  605.-^0  partnerfliip,  300,  301.— ^gircn  upon  adeathbed,  302.--£>r  tlie 
^erftn,  5£6.— for  property,  575. — in  which  two  are  concerned,' 598. — by 
Jhtmtn  or  Jlaves  in  bdulf  of  each  odier,  60S. — for  dtepd^m.  III.  76.— 
pledges  not  received  in  cafes  of,  IV.  211.  , 

Biker,  luFBof  a.  III.  318. 

Baniflunent.     {See  ExpatriatioH.)-~<£ \ocXfwomea,  IL  17. 

Bafiknipf.     (See  Hifiivem  Deiters.) 

Barter,  ralesof,  IL  430,  469,  536.— difputes  in,  III.  8j. 

Bale  iBOoey,  li.  j6o. — tale  in  exchange  for,  562. 

Baftuds,  I.  485. — evidence  of,  II.  692. — fines  incurred  by,  IV.  46J. 

Baftardy,  decree  of,  I.  439.  II.  68. 

Samart  cafo  of  a  pcrfon  being  found  flain  in  a,  TV.  440. 

Beea,  ^le  of,  II.  436. 

Bequefls,  mnft'be  claimed  in  theTume  of  the  legator,  I.  463.-^rutet  conceming,  I.  467. 
II.  245.— 40  an  Aetr  is  invalid,  III.  165. — by  an  inhibited  prodigal,  481. — 
muft  not  exceed  a  third  of  the  teftator*i  property,  TV.  468. — acceptance  and 
njedion  of,  473,  474,  475.— by  an  infolvenl  pcrfon  is  void,  475. — refcind- 
ment  of,  478. — of  ^  ibird  of  the  eftate,  486. — tales  of  JQoUt  493,  496.— 
of  an  apartment  in  a  pattnerHiiphoufo,  497. — to  ^'wi  puip(4eSf  51410517. 
—Ayf  ZifKmttt,  534. 

VoulV.  4E  Befpealing 


,,  Google 


I    N    D    E    & 

Befpeaking  of  articles  from  a  workman,  H.  g^Q, 

Peftiality,  11.  27. 

Billoffale,  atteftation  to  a,  II.  676. — hjaHexawltr,  ^TOptrhmxd,  IV.  .5^. 

Birds,  {ale  of,  11.432. 

Birth,  evidence  to,  IL  677.  III.  69,  134. 

Blind  perfons,  not  required  to  engage  in  war,  II.  I4i.'fl-purdkale  and  tide  by,  ^aoo* 

evidence  of  a,  681. 
Blood,  the  tile  of,  null,  II.  428. 
Beet,  cale  of  a  perfon  being  fourtd  flain  in  a,  IV.  439. 
Bondage,  compofition  in  claims  of.  III.  186. 
Books,  theft  of,  II.  92. 
Booty,  public,  theft  committed  upon,  II.  too. 
Borrowed  articles.      (See  Loans.) 
Bomnver  not  refponfible  in  z  cafe  (^  theft,  II.  lOi'. 
Borrowing  with  a  view  to  pawn,  IV.  246,  to  250. 
Breach  of  truft,  II.  93,  loa. 
Bricks,  IL  539. 

Brickmaker,  hire  of  a.  III.  319. 
Briftlcs  (of  a  h(^,)  11.  438. 
Brother,  evidence  concerning  a,  IL  687,  693. 
fittiUlRg-  piDJeOing  over  the  hi^way  is  a  nafuctt  IV.  g^,  560. 
SiilMan,  Z^Mt  dne  iqxm,  L  18.— a  npteftintatiTe  ofvalne,  II.  307.'— ufiujatioo  cf, 

IILi36. 
Burglary,  II.  103. 

Burying-gTOund,  appropriation  t^a,  IL  338,  350,  357. 
Butter,  fale  of  in  die  milk,  II.  433. 
Buying,  vows  rc(peAing,  I.  544. 


Calves,  the  laws  of  Zaklit  refpe£Ui^,  I.  10. 

Camels,  laws  of  ZoiA  fcfpe^ng,  I.  12,  16. — method  of  ilajni^,  IV.. 72. — hire  of,  (li« 
^uadrvptdi,) — ftringsof,  378. 

Cao^,  a- perfon  found  llaln  in  a,  IV.  442. 

Capital  flock  in  Mtzdribat  contra^.  III.  216. 

Capitation-tu,  11.  143,  159. — in  what  caict  impcrfed  upon  aliens,  196. — general  rules  ir- 
i^&iog,  X04,  211  to  215. — arrears  of,  2  I7.^buauliatu)g  manner  of  de- 
manding, 2t7. 

Captives  taken  in  war,  II.  160,  169^ 
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'Caravan,  robbery  committed  in  a,  II.  136.  ' 

Garavan'Serai,  fteiltng  from  a,  11.  162. — appropriation  to  the  purpofe  of  a,  350,  357. 
Carrion,  tbefafcof,  niril,  11.438. — definition  of,  IV.  212. 

CMTion-crow,  is  unlawful  to  eat,  IV.  74. 

,,  \ 

Cattle,  labouring,  exempt  from  Zakat,  I.  18. — ^ftrayed,  the  fecnring  and  taking  care  of, 

'      11.269. — (for  othet  rules  refpe^ng,  ke  j^nlmals.) 
Charity,  agency  for  the  dilhibution  of,  HI.  8. — ^hcqueftsof,  IV.  514.  ., 

Chafe.      (See  Hunting.) 
Chaftifcmcnt,  II.  75. 

Chattel  property,  definition  of,  I.  28.  '  . 

Chcls,  playing  at,  II.  688.  IV.  122. 
Child  bom  of  the  Ibvccf  an  apoftate,  II.  239. 
Child-ftealing,  II.  91, 
Children,  are  tinder  the  &th«  after  infancy,  I.  389. — bom  of  a  free  woman  are  in  all  aSes 

free,  436.— bom  in  marriage,  are  fubjed  to  the  condirionc^  the  mother,  436. 

— (for  other  rules  relpcftlng,  fee  In/ants.) 
Chriflian,  form  of  adminiflcrlng  an  oath  to.  III.  78. — clwm  of  parentage  by  a,  133. — 

may  poilels  Muffidauin  ilavcs,  390. — may  be  viHtcd  Injickoels,  IV.  lai.-^ 

fine  for  ounces  ^;ainft,  332. — bcqueft  by  a,  534,  539- 
Churches,  eonftruflion  of,  II.  219.— iequeftiowat(bere«9ing  a,  1^.534,10539.. 
Claim,  in  virtue  of  bail,  II.  576. — of  aiurety  upon  hie  furctee,  579.— -tafcof  a,  founded 

on  pji  and  furchafe,  643. — to  a  moveable  property.  III.  64,  65.—^  Uoul, 

65. — to^o/M  property,  73,  103,  104.— to  a /rot'^prt^ieity,  274. 
Claim  ef  Offspring,  I.  478.  III.  71. — made  by  an  apoflatc,  11.236,339. 
Claim  of  Parentage,  II.  259,  260,  261.  III.  71,  74,  124  to  136,— rwith  re^)e£l  to  a  child 

begotten  under  a  deception,  135.— cannot  bcTemittqd  for  a,compofition,  185. 
Claim  of  Right  for  a  con^fition,   185. — to  the  fufcjed  of  a  falc,  II.  503. — let  up  by  two 

perfons  toj^operty  in  the  hands  of  a  third,  III.  372. — in  partition,  IV.  27. 
Claims,  III.  63  to  136. — of  Shaffa,  569. 
Cloth,  purchafe  and  fale  of,  II.  367,  37 1,  449,  539. — ^ofutped)  wearing  of,  UI.  53S.— 

partition  of,  IV.  13. 
Clothing,  TOWS  rcfpefting,  I.  551. 
OAeirs,  tcllimonyof,  II.,  693. 
Coin,  may  be  fold  by  weight,  II.  492. 
Coin^,  diftint^ions  of  iafi  and  pure,  II.  560. 
Colle£for  of  taxes,  allowance  paid  to,  I.  54. 
Common  hireling.  III.  350. 
Compacts  of  Cultivation,  IV.  3910  53. 
Compacts  of  Gardening,  IV.  54  to  61. 
CmnpAetit  witnefs.     (See  Evidence.     TeJJimoi^.) 

4  E  2  Cm^ti 
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Ctmpleti  Sttirmm,     (See  Khalwat  Salxeb.)  /  •    11    t:1vi'ii^:> 

CoMPosiTlos,  in.  JH  to  210 — foraddrt,  byafurrty,  H.  59l.*rA(«UirdlK;,  nL&> 

— after  acknowledgnKnt  or  denial,  9. — io  KHibat^  403.— for  oficncet  ^pinft 

the  pcilbn,  IV.  jpo,  331. 
CoHrt^iioN,  III.  45a  to  467. 
Conccffion  of  an  objc^  cLiuncd,  III.  72.-^n  what  cafes  not  aOowe^i,  ^^-^(jiq'ppaipcfi^ 

tion)  of  inunoveable  pnqwrty,  178-  ,  •      ,  r- 

Concubinage,  vows  with  relpeA  to,  I.  541. 

CotxGtional  bail,  11.^77.  ,.  - 

Confeffion,  of  whoredom,  II.  $,.—<S  ^nkennels»  56.^^^  flandcr,,  57,  64.-^  tj^dw 

86,  119. 
Cohqneml  country,  rules  with  refpe£t  to,  II.  1^9. 
Contanguinity,  plea  of.  III.  74. 
Cmjiiieratm  a/ K-TTAiAT.      ($ce  Ran/em.) 

Conftituent,  teftlmonyof,  miiftbc  credited  with  refpe£t  to  his  inftru^ons,  Til.  37. 
Contraft,  (rf  marriage,  t.  72  to  183. — offtalty  to  government,  II.  156.-7^  paiTncrfliip> 

19610333.— of  (alft,  360  to  566.— of  bail,  584. — concludd  by  an  agent, 

III.  6.— by  a  fecondary  agent,  ^i:—<if  Mozariiat,  21Z  to  258.— of  hirv 

312,   to  37;. — concluded  by  an  infant   or   lunatic,    47ri — of  pawn, 

TV.  i«9.    • 
Cwweriirtg,  TOWS  with  tefpeS  to,"  T.  327. 
Cortnm'zoAtMuffulMo)ifu&,  II.  170,' aogjii^. 
Cook,  hiie  of  a,"  nr.  319. 

Cqniteny,  (partifci^ilp  by  Joint  inheritance,!  11.  296'. 

C^iartnetfliip,  mlcs of,  if.  295 to 333,  6bt). ■  '  *        ,     .  j  •. 

Copper  coinage,  II.  J63I 

Cora,  ftamfing,  fteftdf,  it  89;  '  ■  .  ■     ,    .  i 

Oedltor,  fteaEhgaieiph^icny  of  his  debtor,  W.  95.-;-<^iti  df  a,  HT.  l6i,'.i63.'"  "'      '" 
Cre£ton,  rights  of.  III.  161,  163. — jcMnt  partners  in  a  debt,  1991.      ' 
Groecl.  "  (See  JdM^.')'"  ..,-:■   ;-i  ■■- 1  -.    -. 

Crinotnd  proTecutiroS,  agency  for,'  ITL  2.  "/ 

Crinuhab,  oonvided,  teftimon^  t^,  II.  688. 
Crocodile,  fl»e  flefh  of  unlawfiil,  IV.  74. 
Crows.     (See  Reii,  Carrion-Cratv.) 
Crucifix,  theft  of  a,  not  punifluble,  II.  90. 
Cnidfixion,  »  pnnifliment  for  highway  r^bery,  II.  13T. 
Cucumbers,  II.  415. 

CiTLTiTATios  OF  Waste  Landi,  IV.  ia8  to  153; 
CdAody,  (ofproperty,t  in  cafes  of  theft,  11.83,98,  100.— various  cafes  of,  101. 

...    Cuqnufeii 
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Datesi'Ialecfl  IT.  494.'  ...--.. 

©cad;  aft  of  plundering  the,  II.  94;  ■■, 

DeaA,  evidence  to,  II.  677;  679;  ,      -  .         ■    .    > 

Deathbcd-fickne&,  rules  for  afccrtainihg,  IV.  506.— emancipation  of  a  flavc  during,  iKT^ 

Pcbt)  deferrtd  zaAfrompt,  iliftindlion  between,  11.  95. — cannot  be  transfcTTcd,  306.— 

coflimutanon  for  a,  560. — claim  of  a  b^ed,  576. — and  i«j/,  difiircocebefi 

tWeen,  595. — imprifonment  for,  624. — owing  from  a  father  to  his  fan,  ^2?;. 

.  ^-cafes  of  claim  to,  646..— -owing  to  an  age^  cannot  be  ^oiandcd  by  tbo^ 

cnifiituatt.   III.  8. — liquidarion  of  by  an  agent,   33. — dlfdiarge  of  1:^  ai^ 

agent,  40.— <ompofitiom  few,  194  to  ■205.— right  of  inheritance  in.«,  ao8» 

*  gift  of  a,  308. — acknowledgment  of  by  a  licenced  flavt,  498. — owing  by  a : 

licenced  Ikvc,  difcbargeof,  jOiv 

-  r^bts,  of  an  apofbtc,  11.  433. — owing  to  milEng  pcrfons,  389. — vaaxmA'ia  partntrfiAp 

hy  refipfKiiy,  3or. — incurred  in  partntr/hip  in  traffU,  314. — tnnsfer  ot  606 

to  611.— iicknowledgment  of,  627,  645. — contra^ed.  in  ^r^ii)^,  II[,  j6^v. 

difcharge  ofi   from  the  eftate  of  a  definiA,  164. — paitnerlltip  in,-  1991.-^ 

owing  to  a  jl/«E(irjifl(  concern,  239. — priority  of,  4-75.-'-payiBentof  bjrthcj 

magifhate,  486. — payment  of  by  an  executOTi  IV.  545,  55a.  .-, 

Dettor,  (iniavent,)  not  fubjed  to  Z^i«/,  I.  4* — infolvcncycrf  a,  eftabliflicd  by.  ;^  doqreci 

c^themagiffaate,  8.-^(iniblvent)  bequeft  by,  is  void,  IV^  47  j.  ..    j 

Debtors,  inhibitions' impofed>ipon.  III.  484. — geneial  rule*  witIiieQ)c&  to,  48^..  j 

Decorum,    {{ee  Interavrfe  between  thi  Se*ts,)^r-o\)Semo£C  of  bepifscn  num  aai^mait* 

'    IV.  98: 

Decrees  cannot  be  pafled'upon  a  pcrfon  unknown,  I.  448. — le^wdfns  tffaCa&ioni  in  a^ 
fereigM  cetoOry,  II.  193, — judkialj  mufl  bo  CfltfiaR^  634.— of  a  diliiufl«di 
Xiztt,  difputed,  662. — in  difputes  between  agent  and  eimjjatuttttt  IIL  25,      j 

Deeds,  atteflation  to,  III.  676. — of  trull,  (fee  i>^ffc]— of  gi^,  {fee  Gfi(i/.)—[ written)  > 
various  defcriprions  of,  IV.  570. 

Detmiri-,  I.  24.  II.  85. 

Deied,  in  articles  of  purchafe  and  lale,  11.  407. — dilcoveiy  o^  in  an > article  fold  by.  aa.; 
agent;  HI.  34;  ' 

Dc&odant  impeaching  the  chaia^cr  <£  the  plaintiff's  witnefles,  II.  694. — and-^iuii^,; 
HI.  63. — mufl  i^peatj  toan(i«er  to  a.claimoc  Qiit,  65. — is  required  tftrnqkC'- 
bath,  68. — refufing  to  fwear,  is  caft,  70,  86. — retjuked  to  ^vc  bail; .  76.—  • 
aflertion  of,  upon  oadi,  mult  be  credited,  87. 

Defiinft*. 
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■Dsftinfl,  bajlonbehalf  of  aninfolvent,  II.  586. 

DcpoCit,  ftealing  of  a,  II.  i  la,. — agency  for  the  leftitutlon  of  a,  III.  8.r-«jftaition  tk 
by' an  agent,  40. — plea  of,  defeats  a  claim  to  a  thing,  lor. — aAnowk^ 
mcntof,  11.  650.  III.  154,  i6*-. — plea  of,  156,  157. — ^is  implied  witbtwt » 
formal  delivery,  159, — refponfibUity  for  3,  II.  706.  III.  260-— ^ft  of,  to 
the  truftee,  295.  "  ' 

Deposits,  III.  159  to  476.*— of  m/^^rj  perfons,  11.  289. — in  the  hands  of  »  Xiiaw,  619. 

Depreciation  of  the  property  flolcn  prevents  punilhment  for  theft,  .11.  1 17. 

Deputy.     (See  Agent.) 

Dcfart  place,  a  perfon  found  (lain  \n  a,  IV.  440. 

Defccnt.      {See  Parentage.) 

Detention  of  a  irsiie  property,  II.  272. 

Bcyii.     Dceyat.     (See  Ftnt.     Fine  0/ Blood.) 

Dice  thrown  to  determine  caufes.  III.  105. 

Dirms,  I.  34.  II.  85. — black,  and  white,  31J. — various  qualities  and  defcriptions  <£, 
III.  152. 

Difcharge  (enlargement)  from  bail,  II.  582. 

Disfiguring  {d  enemies^  forbidden,  II.  148. 

Difmcmbcmient,  a  punifliment  for  theft,     (See  Jtrnputaiien,) 

Difmiffion  oi  an  agent,  III.  56. 

Dilutes  io  ^(waWW  contrails,  III.  156.— relative  to  the  pn«,  \n.Shaffa,  577. 

DUIbluiion  of  fales,  II.  465. 

DivoKCE,  I.  300  to  41^. — regular  and  irregular,  201. — piODounced  duiing  the  coDtfest 
208. — peifoDs  capable  of  prcHiouncing,  210.— prcnounocd  upon  compulfion, 
or  in  a  ftate  of  intoxication,  is  valid,  2ii.— cannot  be  prondunced  byannf- 
ter  upon  the  wife  of  his  flave,  212. — executJonof,  andits  vwiousfomu, 
213.— •pronounced  by  I'm^Liu-d/if/i,  234.-— the  miM  and  the  rigtrviu  deEnod, 
242.^-del^tion  of,  244. — bj'  a  conditional  vow,  265.^— obliterslion  of, 
273. — of  the_/4i-*,  279. — ^not  applicable  from  a  mafterto  hisfi»nale  Have,  439. 
—vows  lelpeAingi  536. — by  an  operate,  II.  236, — aibitratMn  in  cafcsof, 
639. — retta£bition  of  evidence  to,  723. — by  an  agents  lil.  40. — prMKwnoal 
by  a.Jlave,.  472.— pronounced  uport  eompulfion,  463. — by  an  iitflMt  M  it- 
Miic,  471. 

Dog-ftealing,  11.  92. 

Dogs,  11.  543. — damage  committed  by,  IV.  36). 

Dower,  (mairiage  fettlemcnt,)  rules  concerning  the*  T.  115,  i22  to  i6qi — due  (under 
-the  denomuiation  of  jft/>)  to  n  Afokatiia,  from  her  owner,  incafoofcainal 
connexion,  -  n.  71. — retraSation  of  evidence  with  refped  to  the,  721.— 
Agency  with  refpeA  to  receipt  and  payment  of  the.  III.  7.— cafe  of  a  cbim 
1^  to  the,  74, — Tettlement  of,  hy  xt  mfiiiilee/ projigal,  479. 

6  Drain. 
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Draw-well,  dcfcrip(ion  o/and  paitncrihip  in  a,  II.  33J?.. 

!>%((,  laws  concerning,  JV.  92. 

Pfialdi^  wws  refpeiflii^  I.  515. 

Driver  of  an  animal,  refponfibility^  of  die,  IV.  375.. 

Drowning,  murder  committed  by,  IV.-a^.:  , 

Drankard,  apoftacycrfa,  II.  246, — (oxnnuMi}  tcAimony  of  a,  II.  1 

Dninkcnnels,  II.  53 — puniflunent  for,  II.  53. 

Dumb  perfon,  intelligible  figns  by,  are  equivalent  to  Ipccch,  IV.  ^ 

Dung,  fele  of,  IV.  no. 

Duties  of  ts£  KazeEf  li-  612. 

Dyer,  hireofandxwages  for  wodc  performed  by,  111.310. 


E. 

Earnings  of  a  flave,  III.  335: 

Eating,  vows  rcfpeSing,  I.  5i5.-i-and  drinking,  abominations  in,  rV..86— 

Edit,  defiaition  of,  andrules  refpeftirig,.  I.  83,  129,  359  to  375., 

Eggs.  It.  415,  494. 

EtephantE,  II.  440. 

Emancipation  of  Haves,  rules  concerning,  I.  419  to  490. — of  an  ufurped  flave,  IT  510;^. 

of  a  Iharc  in  a  partnerfliip  fflavc,  6a6. — granted  upon  a  deadibed,  FV.  507. 
Emancipatory  labour,  I.  437, — confideration  in  lieu  of,  IL  605- 
Embryo  {in  the  womb,)   acknowledgment  in  favour  of.  III.  .142. — penalty  inaurcd  by^ 

the  deflruAiOTi  of  an,  IV.  352. 
Enla^ment  from  bail,  II.  582. 
Entertainments  .to  amagifirate,  II.  622. 
Entrance  into  a'  place,  vows  concerning,  T.  506. 
Equality,  in  marriage,  I.  95,  no. 
Eironeous  carnal  connexion,  II.  19,24. 
Eftate,  divifion  of  among  hein  and  creditors,   II.  651. — (inheritable)  divificm  o^  IV.. 

I  to  38. 
EvadcF,  (in  mani^,)  definition  of,  I.  283.    . 
Evidence,  II.  665  to  7 16. — trf  a  woman,  in  matters  not  fit  to  be  feen  by  mm,  I.  382. . 

^retra£Ution  of ,  II;  46.— to  drunkennels,  59.— of  a^omi^n- not  admiflible, . 

•j%. — with  refpeft  vx  Iraves,  a66,  271,  274. — acceptance  and  rcjc^on  of, , 

682. — ^relative  to  ii^ritance,  705. — atteftation  of,   709. — retra&ition  rf, 

717. — 'vo-claimij  III.  66,  69,  83,  95.— to  marriage,  hirih,  or  bmdagt,  6g, . 

9j.— Superiority  <^,  83. — in  disputes  connming  the  douer,  94.—^  daiina . 

laid; 
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laid  by  two  pbintifis,  119. — in  cafet  of  murder,  IV.  337  to  314.— ^n  cafct 

of  uncertain  homicide,  443,— ^th  rcfpeS  to  wills,  555. 
Evident  difadvantagi  (in  purchalc  and  falc,J  definition  of,  IIL  31. 
Eunuchs,  various  defcriptions  cS,  II.  356. — evidence  <rf^  693.— ^he  makit^  or  keqM^  (^ 

an  abomination,  IV.  lai. 
Exadiont,  extracni^naTy,  in  cafes  of  war,  II.  142. 
Exception  in  acknoWlct^ents,  III.  142,  155. 
Exchange  of  the  precious  metals.     (See  Shf  Sale.-) 
Exculable  homicide,  IV,  291,  293. 

Executioner,  not  refponlible  for  a  mifbdce  in  his  office,  II.  1 10,  661. 
Executw,  II.  353,  637,  657,  660.— joint,  tefVimony  of,  693. — acknowledgment  made 

by,  III.  jo.  rV.  260. — the  powers  of,  and  general  rules  xtSptOan^y  539, 

to  555- 
■Exile.     fSee  Expatriation^ 
Expatriation,  (ofanapoftatc,)  defined,  11.229. 
Expence  attending  a  lale,  II.  378. 
E^ienccs  of  a  MoxSribat  manager.  III.  246. 
^£xpiation  of  Zihar,  I.  332.— <'f  no  avail  in  a  cafe  dtferjurj,  493.— of  (rafh  or  tmfiilfillcd} 

vows,  I.  500. — not  enjoined  in  a  cafe  of  wilfid  liomicide,  196.  IV.  273.— 

for  manllaughter,  329. 
Extrava^ants.     (See  Prodigal.) 
Eyes,  penalty  for  injuries  committeS  upon  flie,  IV.  294,  335. 


Tador.     (See  Manager.    Agent.) 

Faloos,  a  flu^ating  copper  a»D,  II.  305,  495<— purchale  and  Cde  ot,  494,  56J. 

Falfe  witnelles,  ponifhment  of,  II.  715. 

Farafintg,  (a  land  meafurc,)  II.  528. 

Rtrmtng.     {Sot  Gardening.     Cultivation.) 

Farrien,  III.  353- 

Falling,  a  mode  of  cxpiatii^  Zihir,  T.  333.— vows  of,  548. 

Father,  ccdiabiting  widi  the  female  flave  of  his  fbn,  I.  170. — fteaJing  from  a,  II.  oS.— 
privileges  of,  with  refpeS  10  his  child's  property,  637.— evidence  rf,  in  re- 
gard to  his  child,  685. — acknowledgment  by,  to  his  child's  ptrgu^ce.  III.  jO. 
power  of,  with  rcfpcfl  to  pledging  his  child's  goods,  IV.  213, — mtudcr  ot 
by  his  child,  281. — murdering  his  child,  283, 451. 

Fuzoolee,  marriage  contra^ed  by  a,  I.  ViS.— lale  by,  II.  508. 

Fasoelee  cotnpolitioDS,  III.  190. 
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Foalty,  contraa»of,  If.  156. 

Fef,  the  government  proportion  of  plunder,  II.  170. 

Female  flavcs  licenced  to  trade.  III.  god- — {for  other  particuLirs  fee  S/af.v.) 

Jiftht   in  Zaiait   I-  40. — the  proportion  of  the  ftatc  in  the  djvifion  of  public  fpoil, 

-  It.  174.   ■  , 

J(«  efbUad,  in  what  cafes  due  from  the  public  treafury,  II.  43,  50. — not  incurred  where 
a  perfon  dies  in  confequence  of  puft'i/hmenl,  81. — not  due  from  the  tribe  of 
an  apajlate,  241.  —  arbitration  of  a,  639.  — a  fubllitute  for  retaliatloDi 
III.  7S. 

Fine  <tf  trefpafi,   {ox,  qI  damagt,)   11-43,513. 

FlKES,  IV.  328  to  ^^'].-r~-iQT  man/laughter,  gig. — for  homicide  by  mi fai! venture,  330. 
for  offences  not  affcifting  life,  332. — for  ciits,  337. — for  occafionihg  a  wo- 
man to  mifcarry,  352. — for  offences  committed  by  animals,  373. by  (or 

upon)  flavcs,  385,— —by  jl/oiAiM/ri or  j*w-/^fl//</j,  416.— —upon  ufurped 
flaves  or  infants,  420. — in  cafes  of  uncertain  homicide,  "427, — (for  other 
matters  under  this  head,  fee  Fine  of  Blood.) 

Finder  of  a  foff  property,  II,  264toa77. 

Fire,  n^ligence  with  refpeift  to,  IV.  360. 

Fifh,  falcof.  II.  43a,  530. — an  article  of  food,  IV.  75. 

Fiit'tr,  (fhc  frflival  of  breaking  lent,)  I.  6a,  337. 

Fiefh  meat,   puichaic  and  lale  of,    II.  497,  499,   531.— vaiious  lunds  of,   unlawful, 
.    IV.  74. 

Flour,  purchafe  and  fale  of,  II.  496. 

FietHs,  of  a  female  flave,  partakes  of  her  emancijiadon,  I.  435. — fale  of,  unlawful,  II. 
377,  432. — in  what  points  indcpcndant  of  the  mother,  IV.  73. — penalty  for 
deflroying  352.  —  wills  in  favour  of,  477. —  (for  other  particulars  fee 
Embryo.) 

Food,  atticles  of,  which  are  lawful,  IV.  74.  ■ 

Force.     {%atCw^m^,) 

Forcftalling  of  markets,  11.46"!. — forbidden,  IV.  114. 

Forgivcnels,  of  theft  or  robbery,  II.  134. — of  murder,  IV.  299. 

Fornication.     (Sec  Ifhoredom.) 

Fosterage,  I.  187  to  199. — expence  of,  fumiihcd  by  the  child's  father,  409. 

Fofter-mother,  Healing  from  a,  II.  99. 

FouHDLiNGS,  II.  357  to  263.— plca  of  poflcflion  whh  refpe^  to,  lU.  123. 

Fraud,  in  a  fale  tA profit  or  ai  friend/hip,  l\.  47a,  478. 

Ficcdman,  inheritance  to  ^e  cftatK  of  a,  III.  447.— cannot  engage  in  a  coatraiSl  tA  Mtt- 
tualit,  4ji. 

Freenistn,  tale  of  a,  null,  11.  438. 

Freethinlcere,  evidence    f,  II.  6Bq. 

fr'ridav,  the  MuffUlman  fabbath.  II.  461. 
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FnauOffaUs.     (See  TiWffflt.) 

Fruits,  falc  of,  11.  347,  378,  497. — bequeft  of,  IV,  533. 

Fugitive  {laves,  II.  278,  653. — rewards  for  appreheading,  379. 

Full  age,  period  of  minon  attaining  to,  III.  482. 

Funeral  charges  muft  be  defrayed  by  the  executor  without  lofc  of  titnc,  IV.  544^ 


Gamblers,  tellimot\y  of,  II.  688. 

Game,  laws  with  refped  to  the  hunting  and  killing  of,  IV.  170  to  187. 

Gaining,  JI.  688.  IV.  122. 

Gardening,  compass  of,  IV,  54. 

General fumtnoui,   (in  cafes  of  twir  or  ijivj^om,}   JI.  141. 

Generation  ctfan  animal,  claim  founded  on  the.  III.  115,  131. 

Gba%b.      (See  U/urpaiion.) 

Ghalla  Mijla,  definition  of.  III.  504. 

Gharra,  tlic  penalty  for  caufing  a  woman  to  mifcarry,  IV.  351. 

Gifts,  111.29010311. — annulled  bythe  deceafeof  the^meror  t^enrfbefixe  feizin,  399. 
—vows  refpcfling,  560. — to  a  thief,  of  the  property  ftolcn,  11.  ii6.-^-made 
by  an  apoflate,  235.— ^igcncy  in.  III.  8.— appeal  agalnft  thrrcccffion  of,  74, 
^s  of  equal  force  with  charity,  in  claims,  109.— retractation  of,  300.— ^rv 
a  licenced Jlave,  500. 

Goats,  laws  of  Zaki.t  refpe^ng,  I.  14. 

Gold,  Zaket  impofed  upon,  I.  27. — purchafe  and  lale  (rf,  II.  55a. — (and  fdvet)  veflcis, 
IV.  86. 

Grain,  a  reprcfentative  of  property^  II.  300.  III.  145. — (ale  of,  11.  377. 

Grand&ther,  may,  in  certain  cafes,  be  the  finhcr't  fubHitute,  II.  244. — (and  grandfoa* 
evidence  (rf',  II.  685.— rq>rcfents  the  father,  in  defeat  of  ao  executor, 
IV.5SS. 

Grandmother,  paternal,  inherits  to  her  giandfon  in  defed  of  the  mother,  I.'  3S<6. 

Grants,  life,  or  ptjlhtmous.  III.  309. 

Grafs,  upon  camnim  land,  fale  trf",  II.  435. 

GratDities,  enraordinary,  paid  out  of  the  public  plunder,  II.  178,  180. 

Ground,  fale  of,  II.  372.     (See  Land.) 

Guarantees,  II.  593.     (See  Bail.     Surety.) 

Guardian,  in  marriage,  I.  95  to  1 10.— may  be  furcty  to  the  woman  for  her  dower,  149. 
— (of  an  infant)  not  empowered  to  emancipate  his  Hares,  421.— other  rul« 
refpeiling,  11.  285.  III.  3!,  242,  396,  471,  518. — (of  infimts)  rtho,  5^0, 
608.  IV.  124. — a<^of,  213,  ij).— (in  marriage)  muil  coDtrad  his  infant 
ward  to  her  liking,  544.  t 

(riWTdianfliip, 
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Guardianfliip*  in  raxmage,  I.  95  to  no,   149. — by  natural  ri^t  or  office,  III.  1 
priyileges  of,  IV,  134. — m.  \inas  c£  txKutor^ip,  IV.  548. 


'-,-■-  H. 

Hair,  (ale  of,  upon  the  animal,  IT.  433. — ^human,  439. 

Hareem,  a  fpace  which  muft  be  left  round  wells,  &c.  IV,  132. 

Hares,  the  6elh  of,  may  lawfully  be  eaten,  IV,  75.  ,  , 

Hawa,  the  kSt  fo  ijai^ed,  II.  689. 

Hmvalit.      (Sec  Transfer  of  Debts.) 

Hawks,  II.  543. 

Henulah-Hawl,  in  Zakat,  definition  of,  I.  2. 

Hazir  Zamitue,  II.  568, 
.  Heariay,  evidence  on,  II.  677. 

Heir,  (ale  by  an,  II.  657.-~(of  a  decealed  purchafer)  mail  be  fwom  in  cafe  <tf..dirputes, 
111.93. — is  not  entitled  to  a  legacy,   i6^.^-o(  blaej  or  o(  offence,  FV.  272. 

Heirs,  (iri£^nt,Knjlcs  with  nfpe^  tp,  II.  661. — acknowledgment  in  fevourvf.  III.  164. 
n-(coUedive,  of  ajiratiger)  bequeflto,  TV.  524.  '     "" 

rieirOiip,'*,eft'ab)'fl''cd  in  an  emancipator,  III.  441. 

H^ralitaiiiijnts,  diftributlonof,  TV.  6. 

Hermaphrodites,  IV.  559  to  567. — incidental  rules  rcfpeiling,'  It.  693.  IV.  loi.— 
rules  of  inheritance  with  refpe£t  to,  5^64. 

Hermit;)ges^  founding  or  conftrufting  of,  II..  219.    '  '.   '\     i 

mid.      (See  Puni/hmmts.)  '  ',..,■ 

Hiddir,  in  homicide,  U.  81,  242.  . 

Hi4f»,  dfofled,  feicof,  11.439- 

Hidj-Farx. .__  { See  Pilgrimage. ) 

Highway  robbery,  II.  83,  130  to  138. 

, robbcn,    II.  130. — allaalts,   wounds,  and  murden  by,    133. — repentance  of, 

enables  the  injured  party  to  foi|;ive,   134, 

Hire,  III.  312  to  375. — bail  in  cafes  of,  II.  584. — difputes  in  cafes  of.  III,  96. — inci- 
dental rules  refpeftiug,  177,  —  invalid  coaxnSa  of,  213,  334. — o(  indt- 
finile  anicles,  339. — of  Jlaves,  360. — diflblutlon  of,  366. — plea  for  dif- 
folving  a  contraft  of,  (fee  Pretext.) — of  the  ufc  of  an  ufuiped  article, 
55'- 

Hireling,  refponfibility  of  a.  III.  350  to  355. 

Hiier,  (and  hiicliiig,)  «idence  of,  II.  685. — (of  an  ariitU  or  ammal)  refponfibility  (rf, 
ill,  349.— and  hireling,  difputes  between,  364.    • 
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HirTS,  flic  ^wcies  of  ctiflody  Tequifite  to  ctjnftitutc  theft,  11-  83,  96. 

H'tjfayei  (fhibl>Ic)  msy  be  burnt  upon  the  ground,  III,  373. 

Ifixatiit,  or  infant  etfu^aliMy  I.  385  to  388. 

Homicide  by  mi (kd venture,  cafes  of,  II.  81. — upon  piovocatioti,  138. — byan  ApoAaW,* 
S41, — arbitratiOTi  in  cafes  of,  639.— by  mifadvetfture,  defiiMi),  IV.  B7I,  176 
—penal lies  of,  330. — hy  an  inntmtdi«tt  caufi,  271,277.  .     .. ' 

Homogeneous  falcs.     (Sec  S'/V/'Sales.) 

Horfeman,  entitled  to  a  i/m/^iHi;  fliare  of  plunder,  11.  174. 

HoHcs,  Zd^af  levied  upon,  I.  i^.-^mufV  not  be  Ibid  tP  alient,  II.  153.— foas -kiodior 
dalles  of,  defcribed,  i-jr  ipprrpriitinn  nf  to  /rrrrr  ufn.  jilj  iihfl  Jr^rf 
may  not  be  eaten,  IV.  74. 

Hoafc,  falcofa,  II.  369,  37a,  378,  457.  513. — privil(a;es  of  the  tenant  with  i|::f|Nifl,tOt 
641.— <laiin  of  joint  inheritance  in  a,  653.— <lfcaf  ctaiiK  to:^,.IKi.  iii4( , 
ISO. — hire  of  a,  314,  324,  356,  370. — cafe  of  a  pcrii>a  bund  flaio  iaav<436> : 
— bequcft  of  an  apartment  in  a,  IV.  497.— ^tcquaftcf  then&.ctf'^tt  j^. 

Heofcholi goods,  not  a  fubjeA  of  Sbafa,  HI.  591. — paititimof,  IV.  {2.  - 

Hottfes  (appropriftted-tt; charitable  purpofes,)  repain  <i,  II.  345. — hire  of,'  (k  aborc,) — ' 
gift  of,  III.  298,  299.— {lanition  o£,  IV.  14,  27.— (eonneSied  vrldi  lanii,} 
18. — partition  of  (lie  >j/^  of,  32,34,36. — pawD  or  menage  o^  306. 

HiJNTlKG,  lavVsof,  IV.  17010  187. 

Hufband,  has  no  authority  over  his  wife  farther  than  rcfpc^  the  rights  of  nwrri!^,  I.  63.. 
— Aatf  of,  Kmrtii  his  wives,  with  refpeiS  t»  ct>habieaCtiMt,  t'84.— cannot 
cany  his  divorced' wife  wpon  a  journey,  199. — 4heft  coflwoitted'lipon,  by  his 
wife,  II.  99- — may  be  imprifoned'on  accountof  his  wife'i  mumenance,  628. 
— cTidence  of,  concerning  his  wife,  685. — ackno\*Iedgralenl«^HI,  169— * 
kiijwife,   (ice Mn-riage,  Divorte,  &c.J  '.  .  ■  - 


..■ I-/-  ... .; 

y^imol^ue,  n.  62a.  ■  ■'"'• 

7<fr  JAA)/{V-i,  entitled  to  5AM^fl,  HI.  565,  "        '    '■ 

Jaxteyia,  defined',  I.  188.    '  •      " 

Ideots,  retaliation  on  behalf  of,  IV.  2B5. — not  fworn,  in  icM]ueA  vpdn  'fancfcrt^.  h<»Di- 
cidfc,  432,— (for  other  particulars  fee  A4j«mi?.   Luitatic-)-      ■     ■  -i   .;   r  .,■  i 
Ider.tifm,  (or  lunacy,)  the  degree  of,  requifite  to  render  it  fl^#A(t*,  lU.  5.71  . 
IiJt^KiB*  (of -jAviri^  not  admitted  tO' make  my ctoipoTttion,  II.  ati3.-Ha^a(IminifieTC(l 
•- to.  III.  79. — fiiief  for  offences  againfl,  IV.  33a.     (Sec  j1^j«u.) 
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yeedDirmt,  III.  Ijl.  . 

Jews,  form  of  adminiftering  an  oatli  to,  IH.  78 — may  be  vifited  during -Ackne&,  IW 
121- — fines  for  ofencK  againft,  332. — bequelb  by,- IV.  534  to  539.. 

Jewdl,  ftciiing  of,  11.  93. — fale  of,  539, — paititidn  of,  iV.  13.  .  r 

/SrAnofpilgrioiiige,  I.  85.  IV.  ic&. 

yihad-F^rx,  the  ordained  war  againfi  infidels,  II.  140.  -^       • 

Jin;  amodeofchaftifement,  II.  76. 

jfajat.     (See  Capitation  Tax.)  ■■.'■•. 

Ikiftim-tr-ZaBhab,  IV.  63. 

Aiam,  definition  of  "  the  rightfiil,"  II.  248. — is  not  ent Med  to  pay.  III.  jjg".. 

Immediate  dcfccnt.      (Sec  AJaabat.  JJfaba.)  ■     • 

ImmedcA  perfonB,  teftimony  of,  II,  6S8.  ■    ) 

Inwiovcnhlc  pro[)city,   (in  i*(i«-j(iw(fr,)  definition  of,  IV,  7, 

Impotence,  a  caufc  of  diTorce,  I.  354  to  358.  H.  669. 

Impre(3;ion,  (intheeale  of  a  huibandaccufmg  hb  wife  of  adSilteiy,)  laws  of,  I.  34410 
353— appeal  of,  HI.  71.  , 

Impfilbnnkent  of  peribnt  liable  to ^m^mnw  or  )'f/a/iii(fo»,  11.  J74. — ftH-'dd»,  574,634.,' 
I        .  .        III.  4814. — in  a  cafe  of  ufurpation,  535. 

Infamous \vitoefs,  II.  671. 

Infimt,  does  not  forfeit  inheritance  by  (laying^his  inherilee,  I,  19^7.— children,  tht  care  o^- ; 

,    ,  ia  9U  cafes  committed, to. the  mother,   or  next  maternal  relative,  385.-1 

.   .   children,  Aealing  of,  11.  91. — robbery  by  an,  does  n<rt  occafion  punifh- 

njent,  134.— is  incapable  of  any  aH.  injurious  to  hlmfclf,  246. — bail  entered 

.    into  by,  II.  301. — may  be  appointed  an  agent.  III.  ^.-^retaliation  on  bc- 

,    :   ,  half  of  an,  IV-  385. — bequeft  by,  is  void,  476.-7-(fcinjde)  may  oblige  her 

guardian  to  contcaA  her  in  marriage  to  her  liking,  544.        -.  ; 

In^ts  not  fubjeft  to  Zaiat,  I.  3. — may  be  contracted  in  marriage  by  their  guardians,  roo. 
not  required  to  en^^  in  war,  II.  141. — muft  not  be  flain,  148.— deeds  of 
gift  in  favour  of,  41a.  HI.  296,  297, — not  Fiahle  to  retalbtion,  471.— a^ 
knowledgment  by,  139,  520. — inhiWlion  up<m,  469. — may  be  licenced  by 
the  guardian,  518. — legal  incapacity  of  and  il)h%ition  upon,  519. — right  gf 
Sbafa  with  lefpcfl  to,  III.  608. — murder  committed  by,  IV.  40a— 
ufurpation  of,  434. — dellrudioa  of  prq>er^  by,  426.  not  fwom  in  inquefh 
opon  uncertun  homicide,  432. — (receiving)  fubfiftenoe  ftom  the  ftate)  net 
it^>Ie  to  fine^  454. — partition  of  the  property  of,  IV.  .10.  . 

Infidel,  holband  and  wife,  maft  be  feparated  on  either  embradng  the  Aith,  I,  179. — fub^ 

je£l&,  iHnd  themfelres  to  the  obfervance  of  the  temporal  law,  369. — places  of ' 

worihip,  I|^  219.— ^imtiaAof  £)/a^f  by  ao,  UL  39D.-«-.iiot  U^^Iefocfinei . 
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incurred  by  Muffulmans,  IV.  457. — may  enjoy  a  boqucft  from  a  Mf0ii»m, 
473. — cannoc  be  an  executor,  541. 

Infidelity,  declaration  of,  upon  compuliion,  III.  460. 

Infidels  may  witnefs  the  marriage  of  iit&dels,  I.  75,^-at  liberty  to  difpofe  of  dkcir  infint 
children  in  marriage,  io7.-7-marriage  of,  i74.-~^ioftile:,  may  be  anackcl 
and  flalii  without  penalty,  II.  144.— Kxuiquefb  made  by,  183.^ — telliiiKHij 
of,  684,  690.— *very  dcfcription  of,  beUcvcn  in  GoD,  III.  79.— all  coofi- 
dered  as  of  one  cbfs,  IV.  539. 

Inheritance,  hileof,  in  the  marriage  of  infants,  1.  106. — incidental  rules  refpe^ng,  3S 6, 
404,  414.— obftroifted  by  difference  of  religion,  415. — incidemal  rules  re- 
fpe£ting,4S8.  II.  61,  166. — from  an  apoftate,  229(0  233. — ruk  re^wditi^ 
345. — not  obflru^ed  by  killing  a  rebel,  353. — with  rcfpeft  to  a  m^i^ 
pcrfon,  392  to  294.-^ccrees  relative  to,  649.— evidence  relative  to,  705.— 
claims  of.  III.  82. — acknowledgment  in  cafet  of,  172. — compoGdon  ia  lien 
oV,  206  to  210. — (from  zj]ave)  right  to,  efbblilhed  by  miancipatioa,  444. 
— obltnuSed  by  the  cllate  being  involved  in  debt,  509.— ^iftrfttution  of,  IV. 
1  to  38.— (iq  a  bcfjueft)  barred  by  the  legatee  murdering  the  tcftitor,  47 1. 
rules  of,  with  refjiei^  to  hnmaphiodiUi,  564. 

Inlicritec,  definition  of  the  term,  as  ufcd  in  this  work,  II,  705. 

Inhibition,  III.  468  to  492, — from  weaknefs  of  mind,  473. — an  account  of  debt,  484. 
-:— operating  upon  a  Ikcncedjlave,  499. 

Inqiieft,  in  cafes  of  uncertain  homicide,  IV.  427  to  447, 

Infeifk  cannot  lawfully  be  eaten,  IV.  74. 

Infolvency  fofa  debtor)  cftabliihed  by  a  judicial  decree,  I.  8. — ofaMokalib,  III.  24 

Infolyent  debtor,  hequcft  by,  is  void,  IV.  475. 

Institutes,  II.  139  to  256. 

Intercourfe  between  the  lexes,  rules  concerning  the,  IV.  96. 

Invalid  fale,  II.  428,  453. — hire,  laws  of.  III,  334. 

Iriveftiture  by  ^srtff,  111.277,278. — hy  gi/ty  291. — hy  hiie,  312,  5cc. 

Invocation,  in  Haying  animals  for  food,  IV.  64. 

Joal,  a  reward  for  apprehendii^  a  fugitive  ilave,  II.  279. 

Joint  inheritance,  claim  of,  II.  653. — truAees,  HI.  269. 

Iron,  always  fold  by  weight,  II.  490. 

J/mut  M^wfma,       f 

Ilmui  Makknvtm,    j  . 

J^'r.danit,  definition  of,  III..243.  , 

Ifl-.hiiik.      (Sec  aaims  1/ R-gh.)  '_■     "    "  ,      '  '    '    *      ■ 

fjljinil,  definition  of,  II.  542.  ^  ■  - 

Jytigc.     ;Sce^^=«.)  "  *.   " 

'■  Judiaa! 
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ymJttiai  Ltiitrt,     (Sm  LetteiKlh>ni  one  K^e  to  another.  )~rdcc>lioiUt  cafes  relative  to, 

II.  641. — proccls,  in  daiins,  III.  67,  S3,  84,  85. 
Jultifiablc  homicide,  IV.  291. 
JqflificatJati  of  witne&t.     (See  Purgathn.) 
iKOrartt  Zubkab,  IV.  63. 


Kabila,  {^Xiexmka  ball-bonds,)  11.  569, 

i^llt  Hi  Dirk,  n.  575,  597. 

Kafalbt'l  Dirk,  II.  591,  597. 

Hafeez  Ttban,  defiDttion  d.  III.  343.  IV.  40. 

Kalm&,.{dM Mt^lman creed,]  L  42. 

KarK  and  Auai,  (two  kinds  of  loan,)  difference  between,  II.  488.  III.  283. 

RatL     (See  Homade.) 

KaUJiKd.     tSe^  fVlifid  Mwdtr.) 

KatlKhetL     {?kc  Hemicidt  by  Mifadventurt.) 

JCdzee,  great  difcrctionaTy  power  entnifted  to  a,  11.  287.— ^utiesof  a, .!(.  6ia  U664.— 
Itncautions  requifite  in  hii  judicial  capadty,  622,  671. -betters  of  a,  628. — 
cannot  himfclfappoint  a  deputy,  633, — cannot  pals  a  decree  in  £avour  of  his 
near  relations,  640.— decrees  of,  .TElative  to  inheritance,  649.— executioa  of 
the  fcntcncc  of  a,  661. — (difmiJled]  decree  by  a,  663. — proocis  to  be  obj- 
feiyed  by,  in  appeals,  III.  67,  83. — procefs  to  be  obferved  by.  In  dlfputc^ 
tnifts,  273. — (for  otfier  particulars  fee  ./)&^y?™(f.j 

Khalwai  Sahuh,  definition  of,  I.  124,  128.  . .    .; 

Khams,  levied  in  Ziikai,  I.  40. — ftx.  apait  from  the  public  plunder,  IL  174. — appUcatio? 
of,  179. 

Khalif.      (See  Sovereign  Prince.) 

Xhata,  definition  of,  and  bcquefts  to,  IV.  5,18. 

Kbetabla,  tribe  of,  11.  689. 

Khiar-al'Shirt.      (See  Optional  Ctndithia^) 

KhiaT'ol-iajeen.      (See  Option  of  DeierminatlM.) 

Kbiar-al-Rooyat.      (Sec  Option  of  Infpeaion.) 

KhlaT-al'KahBo!.      (See  Option  of  Acceptance.) 

Khi-^r-al-Majlii.      (See  Option  of  the  Meeting.) 

Kbirajee  Urtis,  Uws  refpeiting,  I.  44.  204  to  211.— (for  oAcr  particulan  fee  Tn^/.J 

Khoola,  laws  of,  I.  3i4to  326. — agency  in,  III.  7. 

Khoolteen,   (a  fpcciesof  drink,)   IV.  161. 

Kids,  the  laws  erf*  Zaiat  refpe&ing,  I.  t6.  , 
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Kilting,  TOWS  concerning,   I.  553- — an  animal,  tni  Healing  dK  oarcafef  i^nac'^lA 

II.    t27. 
Kine,  tbchwiofZuWirefpefling,  I.  12. 

Kinljnsn,  ftealinf;  from  a,  II.  9S. — gift  to  a.  III.  301.— will  in  Avoar  «f'il,  IV.  Ifjj. 
Kiratt,  (in  pilgrimage,]  III.  481. 
Kiffamit,  a  fpecies  c£inqiuft,  IV.  437  to  447. 

Kiiabat.      (Sec  Maiaiiis.     Ran/om.)-~coatn&SQf,  I.  470.  III.  376  to +35. 
AiVtf^fM  fubje^  to  capitation-tax,  II.  212.' 
KoKAH,  ftealingofa,  U.  89. — teachers  of  the,  III.  338. 


Ladn,  (imprecation,)  in  divorce,  rules  of, 
,L^iour,  eaunicipator^    .(See  Siijk'.)  ...  .        . 

Lakeet.     (See  FeiuuUings.) 

haad,  produa  of,  in  what  cafes  fubjefl  to  tiihe,  I.  44. — cantinn*  liaUa  to  the  oci^iil 
impoft  in  all  tranlitions  of  property,  49,  50.— ^devoivii^  to  Zimmmi,  be- 
comee  fubje^  to  iribuic,  50. — (conquered)  is  the  property  of  the  ftate,  IL 
170. — approptiation  of,  340  to  342. — felc  of,  373,  481. — appendages  to,  m 
a  ^e,  503.— icafes  of  claim  to.  III.  65,  1 19,  124- — Imn  of,  284,  288. — 
gift  of,  302. — ufuTpaticH)  of,  527,  539. — 'Icafc  or  hire  of,  314,  317,  345, 
333t  34S<  348,  373-  IV.  6i- — (ufurpcd)  pbuUing(irhuiliiiii^ii|>on,]Il.  539- 
■^•ind^ -cultivtrtion  of,  IV.  128  to  153 — yroprictpr  of -lafpon&blc,  m  a 
cafe  of  uncertain  b^wnicide  there  perpeCrated,  447.  ,.  „    . 

Land-tax.      (See  Tribute.)  •  '     ~      '    -    ■  4 

Lane,  (a  private,)  reftrifHom  with  refped'to,  11.642. 

Lapidation,  punifhmcnt  of,  II.  9.  I 

Larceny,  definition  c^,  and  laws  rcf^Kfting,  II.  83  to  ij8. 

Lawfuit,  agency  for  the  man^^ment  of  a,  111-2. 

Leafe,  oi  grafs,  upon  a  commoH,  II.  435, — a  plea  of,  defeats  a  claim,  IH.  101.— lennof 
SIX  indcfinhf,  325. — nnmml,  336. — diOblution  of  a,  366. 

Legacies,  in  moiuy,  payment  of,  IV.  490.— (jcont)  difiribtMion  of,  493,  496. 

Legacy  of  the  «/i  of  a  flave,  II.  346.  IV.  527. 

legality,  four  gradations  of,  IV,  74. 

Legatee,  becomes  proprietor  of  the  bc-qucft  by  acceptance,  IV,  474. — his  heir*  (iiccecd  to 
the  legacy,  in  the  event  of  his  death,  550J 

legatees,  (joint,),  teftimony  of,  II,  693. — TTile*  concemii^,  493,  496. 

LfJ/or  and  Leffii^,  dlfputes  between.  III.  96,  97, 

Letter,  hire  for  the  evriagc  of  a.  III,  323. 

Letter, 
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Levtiko  of  FiMEt,  rv.  448  to  46j. 

Lftotf,  (in  divorce,)  delegation  of  te  die  wife,  I.  249. 

LtcBNi^  Si^TXt)  III.  493  to  531.— itiTolved  ind*bt,  rules  coacemii:^,  508  to  517. 

Life-gnmt,  III.  309. 

Litigatioa,  agency  ^  the  management  of,  III.  2,  44,  56. — toIm  tbe  in  commeBcemetit 

of  a,  65. — between  a  A»f/r  aai/eiJer,  83. 
Loam,  an  artidc  of  fale,  II.  490. 
Loan,  bail  for  a,  II.  584. — ^cncy  fx  the  receipt  of  a.  III.  S.^artauj  agency  ior  die 

receipt  of  an  article  under,  46. — grant  c^,  by  a  Geetuxd  Jlavt,  500. 
Loaot,  (aruat,)  defaiption  t^.  III.  a??. 
Laakta,      (See  Trovts.) 

Lo&.  under  a  Afoxdriial  contraA,  III.  239,  a50.'~-of  a  loan,  279. 
Lots,  drawing  erf',   (in  paititkm,)  IV.  17. 
I^wKic,  not  fubjeA  b)  ZaJ^,  I.  3.— ina^ble  of  a^ng  for  bimfelf,  411. — not  liaMe  to 

punidunent  for  robbery,  II.  134. — not  to  be  ilain  in  vrar,  J49.— qnAicy 
,  of,  146. — not  HMe  to  retaliation  for  murder,  IV.  351.     {ior  oAer  pwti- 

culan  lee  Maniac-  IJtot. — all  beii^  fubjeA  to  tl^  lagkc  niies.) 


M. 

M^Arate,  may  contnuft  in&nts  in  marriage,  In  the  defeA  of  any  natural  gturdiana,  I. 

108 —  cannot  ilfoe  a  decree  a^i^ing  an  absentee,  409 — cmdud  of  towards 

wnnen,  IV.  97, — (for  odier  puticalan  fee  Kazie.  Im&tt.) 
M^pieSr  fleU)  of,  unlawful,  IV.  74. 
Afahayat,  ot  parlitian  »/ ufufryii,  hws  of,  IV.  31. 
Atajtooh,  I.  356.  — (Scefwwfibj.) 
Maimed  (or  decrepid)  perfons  not  required  to  engage  in  war,  II.  141.— mufl  not  be 

flain,  148. 
Maiming,  a  punilhmcnt  fiu-  theft.     (See  Au^atim.) 
Maintenance,  of  a  wife,  I.  392.  II.  626.— of  parents,  I.  411.— of  children,  I.  408.  II. 

628.— of  relatimis,  I.  4i2.-~of  flaires,  418.  II.  346.-<-cIaim  laid  to,  III.  74. 

of  a  MevSnbat  nan^r,  246.  ' 

Afajoes,     7  ^.  51. — habitacioa  of,  not  fQbJeA  to  taxes,  I.  51.— women,  unlawful  in  mar- 
Mnjaofet,  \     riage,  84. — fubjeft  to  capit^on-tax,  II.  212.— form  of  adrainiftering  ad 

oath  to.  III.  79, 
Majority.     (See  pKbtrty.) 
Mainab,  definition  of,   If,  428.— (fee  ^minahlt.) —(axe  and  extent  of  the  term, 

IV..85.  ' 

Vol.  IV.  -40  Jm 
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A^l,  a  general  teim  fijr  perfoiuJ  property,  I.  a8. — almt-^  of,  11.  65^. 

JidSmilat,  (i  teirn  for  cotafadu  of  gardemng,)  IV.  55.  ;.-,.• 

Afdn,  (a  particular  weight,)  1.359.  ' 

M^i^;err  (of  a  Mo^Aiiat  ftock,)  rules  refpeSing,  Xlf.  117  to  22^.-i—^fa3tBanef'a,-ij^.- 
— a£b  which  may  be  lawfully  performed  by,  241.  ■    u  :    -■. 

TAanagCTS,  Jicondary,   in  Afazariiat,   111.228. 

Manhood,  time  of  attaining.      (Stx  Puhtrty.    Full  Age.)  ■■..-.. 

Maniac  not  fubjeA  to  Zakat,  I.  3.  —  (for  other  particulars  fee  Tdeoi.    Luniitki)  '■ 

Afaniml,   {(ea  JHoveabU  Pnperly.) — TtnA  Akkir,  dill indion  between,  IV,  7. 

I^anllauehter,  IV.  271.  274. — penalties  of,  329. 

Manumusion,  I.  419  to  490.— a  mode  of  expiating  2/AJr,  I.  332. — a  hiodc  of  expattng 
murder,  34a.— indifcriminateljr  granted  to  one  of  feveral  {!aves,  456, -by 
vow,  464. — granted  for  a  compcnfation,  468. — in  return  fora'IpecificJftr- 
vicc,  472. — vows  refpefiing,  536. — by  an  apoftate,  II.  235-.— by  ittr^giM, 
III.  40. — grant  of,  upon  compulfion,  463. —  by  an  /B^af-orWtfltKr,  471.— 
grant  of,  by  a  prodigal,  477. — grant  of,  hy  i  licenced Jiavc,- ^io.' '    ■  ■ 

Mamul,  Bait,  vaA  Dor,  diftinftion  between,  II.  502.  IV.  14. 

Marc's  milk,  poflclTed  of  an  intoxicating  quality,  II.  55:  '    - 

Markets,  rules  cmccming,  IV.  11410  I17. 

Makkiaoe,  I.  71  to  186. — ^forms  of  contraAing,  72  to  74. — muft  be  contrafted  in  rite 
pretence  of  witneOes,  74.— cafes  which  render  a  vrtman  prekriiuJ  in,  76  (o 
K^.  —  vJufrullvary,  null,  ^\.— temporary,  null,  92.— contraiied  in  non-^ 
may  be  dillblved  if  the  parties  diflcnt  'from  it  after  maturity,'  103.— i-is  -valiS 
independant  of  the  dower,  122. — mull  not  be  propofed  10  a  wotnMi' during 
her  E£t,  372.— vows refpe^ng,  543.— what fpecies of,  fubjeffcanadulfeTer 
to  lapidation,  II.  14. — arbitration  in  cafes  of,  639.*— evideiiofctt^  I.  74.  11. 
677.— agency  in,  III.  7. — evidence  to,  69. — ^litigatcA,  7i:-'-claim  with  re- 
fpeftto,  74.^-aMnpofiticm  inadaJm  of,  185. — ^byan  ifihitnied pr^lfigalt  479. 
'  — information  tending  to 'annul,  IV.  li^.— {See  Hu/btrnd.  Wtfi.  Sewtr, 
Sec.) 

Marriage-fead,  invitation  to,  muft  be  accepted,  IV.  91. 

Marriage-lettlemcnt.     (See  Dower.)  ' 

Mailer,  cannot  lawfully  have  connexion  with  MaAfekaiiba,  I.  543-^agreari'g  to  enumci- 
pate  his  Have  for  a  compenfation,  may  be  compelled  to  fiiliil  luch  agree- 
ment, 469. 

Majter  and  Servant.     (See  Hirer  and  Hireling.) 

Mala,  deEnition  of,  I.  28,  29. 

Matatt  the  term,  in  what  cafe  af^Iied  to  marriage,  T.  91. — a  prcfent  bellowed  uprai  a  di- 
vorcedwife,  125,  129, 

Mjtemal  brothers  and  fifters,  I.  77.— relatiMis  may  afl  as  guardians,  107.  ' 

Maternity,  deluution  of,  III.  417. 

Afalata, 
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Mattea,  apaiticulai<)e(criptionoflunatia)  HI.  470. 

Maturity,  time -of  attuning,  HI.  482.  .  t    \  •* 

Maufoleum,  plundering  a,  II.  94.  .  j' 

Aimuaiitt  rpajimcnt  of  fines  incuired  by  clients  under,  fV.  459,  .  \ 

MawUt,  definition  <^  ifae  temii  I.  425. — acknowle^ment  with  reipeA  to,  IIT,  169.^ 
jisfal  and  jiilat  defined,  448. 

Mawla  MenvaUt,  III.  437.  \  ^ 

Mawiai,  bequeft  in  fiivouro^  cdlc^vcly,  IV.  524.  '      .'. 

Maufviba  woundi,  IV.  337.  ,."..', 

Afaw%in,  (acryer  to  public  prayers,)  not  entitled  to  wages.  III.  338.  ..  .      ,, 

Maxoon,  ■  (See  Lutnctd  Slaves.) — rules  regarding,  in  marriage,  I.  164.— biul  of,  invalid, 
11.301. — infolvent,  rulesrcfpeajng,  III.  51.— aclcnbwlcagmcntby,  138. ' 

1^{^,,  {coaiif,)  purcbafe  and  fale  of,  If.  496.  ■    '   ■- 

M^u^ingi;  (and  weighing,)  in  purchafe  and  fale,  IT.  483,  491,  ^i. 

.^£C(7^.j>ar^cubr  luleftomcctniog  thehoufra  in^  IV.  J19. 

Melons,  II.  4J5.  .  ,        . 

Meii  to  obferve  a  modcfl  decorore  towards  each  othef,  IV.  109.  . , 

Merdiandize,  2ai(at  levied  upon,  I.  z8.  . 

Midwife,  evidcnceof,  eftabli/hcs  birth,  III.  134.  ^' 

J^br.     |See /7owo-.    Mifrriagi  Stttlantnt.} 

JiifH>r-Jidifl^  definirioaol^  aodnt^t^lh^,  i..  148-     ^Set  Proper  pnver.) 

Mil}r-jeni  a  Perfian  feftival,  11.  449. 

JMiUc, -puTch^fe  and  fale  <^,  11.  433, 499.;  -  ..     , 

MUk.mA.A^,  diftioQicm  between,  in  alnLs-£i]^,  Sec;.  n:$5£,^j6.„,  , 

MiUibiw  of  »,■  III.  363^  367.  ...,,--.  , 

MinE3>  law(:of^ti|it(itxefp^ng,  I.  39. — upon  the  fale  of  tly;  lands  in. wlu<^  they  tie,  be- 
cDinethe  property (rf the  purchafcr,_  43. 

Mijktm  wi^Pakeer,  diftin£tion  between,  I-  53- 

MlGsiHc  FEXfoMs,  II.  a86  to  294. —maintenance  to  the  relations  of,  288. — marriage  of, 
cannot  be  di£blved,  290. — within  what  time  accounted  defunft,  292.— in- 
heritance in  regard  to,  293. 

Mcajil  siAMowjil,  definition  of,  I,  150.  II.  38. 

Momiittb,  anecdote  <^,  II.  617. 

Mabah.      (See  Neutral.) 

Moharat,    (a  mutual  difcharge,  in  divorce,)   I.  323. 

Mtdabhlr,  a  Have,  how  conftituted,  1.475. — i^eofa,  is  null.  II.  430. 

Modabbiii,  incidental  rules  refpeding,  1.  455,  475.  II.  188,  233,  430,  452.— fiile  of,  452. 
—cannot  be  pawned,  IV.  2H, — offences  by,  416  to  419. 

Mohabat,  definition  of.  III.  391.  — wi/A  exemplified,  IV.  483.— particular  definition  of, 
"         507- 

4  G  a  MuhSm 
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Mobrim  it  at  liberty  to  naDy,  l.Z^.-^{kt  aii)ei  ptOAeakniaffi^^m^;  T£ 
vMflia>-A^t4  (oramfcr,.)  defenitioii'of.  III.  31.  .  '   ■■-o  -]  j  „in;',.:=rfJoM 

Makatib,  caanot  nurry  without  his  owver's  coofent)  L  i6ii'   ^n  rtft  ■ofiiHirf>Uity  to  pay, 
.  I :  mnft  diclotie  hifc  wife's  ikma  by  hbtmr,  iilt.»-»dHJii  <rf wiWnl  ii|ta.b^: 

'  hit.inalteTi:  U.  foo.-— baU  crf^  innlid,'  jOt.'^filk  vf^R^  itumlfa  430.  —can- 
not aSt  on  behalf  (^  his  infant  child.  III.  43..  -  tUputd  vitiA)«!  (CgHannif: 
his  ranfom,  fji.-J-^Qii  v/jAd^  tMf  be  tewfally  |>drteaM.by  k^tggBrtxnj^fii'; 
— cannot  be  pawpcd,  IV.  211.— bcqueft  by,  is  vend;  ^7 J   ,';li.l -.i-'ii. -.,".!, 
MoKATlM,  III.  376  to  435.— not  fobjea  to  Zaiat,  I.  4.— i*IeMBlBla^TelfaJ^efI*Sil^' 
' 0.-.-  ■' ■ ''4j*t  ij^t^i*^  H. -iSS,  133^  «43.— -noE  fbfcjea  t6  (tit>tlatibn-.««yi  w^s^' 
'  >    I        ' '  ble  df,  4j?>^Ml  of;  6^.-Mifleitcci  eemmitted  by,  IIS.  4^:b^^parents  and 
children  of,  397. — compolUions  «rith,  40ft.-»d«i(th  de  inlbbmicy  of,  4a4.— 
the  flavs^f,' 'euLoi rdpefiing,  54j.   ■      ■    ';    1    ■.  >  ■'(■■■■!;.|  j.-n  ,i\:.)!. 

JIAiatHii  tmaftec  bai^n^  camal  conftc^bn  wilh,  imtfl  pafha^mL'JUir,:iiuJl.f*4a(^ 

dontaf:niieiTHpeaing,  IIL  400,  4]6. 
M)iam!/ifiitat  il.  4S5-  ''   '  — 

^VaZ^Eflila/i  B  mods  of  purfuing  a  dabtur.  III.  489.  '.  -  <    . 

Muwbiaa  fUen,  U.  435.  ■     ,  - . 

Afloopy^  vew>  vcfpeAbig  die  payment  aS,  I.  5jJ.-^furdMlc  aad  fiUc-of,  II..559. — dccla- 
-    .V--  .n<iott<tf  Ae  t^timw ^bftCTBdited Cfliigmttiiljg ibft ^Battty^y -644, -  nilet  in 
,....■•-  'pmriKig,  IV- ■m8.  .■■■-.        .     -  -  ■  ■  .,,■ 

Mtmjfaf,  a  fpecks  of  prohibited  liquor,  IV.  i  j8.  -^ 

Monks,  ((x-hennitB,)  to  fiiljeftto cuiititbw  rgy,  II;  2k>j.^         ''      "i  i"  >:.   i'  i^  :!.,'.' 
Monoperm-iariwdden,' IV.  .114.   :  .■■  :    ■  -.-  i,;  -  ;'■-.  fr'-  .>.v,-/V.."", .■.'!■. 

i*A«i»<f.     (Set  PiaiHtif.)  ■       .      ■  .■  ■■■■   -..-  .  ■  .<\  ■!  u.y-n 

.itfpiMMwm  coetnai>  IIL  194.  ...:,:-.  ■■  ;-<[  -^..-n 

Msuftu,  Aeofficcof,  II.  614.  ■;  ,-    /f 

Mttltalttt,  (4c  tjJcCT  up  of  a  foundling,)  II.  257.-— privflegesof,- B6a;' '■■:  "  «  .■■■-■'■■     ■" 
MomJcir.'     [See  Rt^midatt:) . .  .;:.■:.;;..  ,.      ' 

Maor^bihat  tiki,  II.  469. 

MnJUmiia,  lawi  refpedii^,  II.  194^  693. — wills  by,  IV.  517,  538. — in  &vour  of,  538 
Motfihttn  Marfitm.      {See  fFritings.  Detds.   Ttftimtnlals.) 

Jlfeeikddimt  the  limitation  rf  time  for  commencing  a  criminal  prolecuticm,  11.  35. 
MootwaUi.      (See  Proeuraior.) 

Mwikee.      (See  Purgmtor.)  ■-       '   ■     ^     - 

Mortgage  by  an  apoftate,  11.  235.— {for  other  paiticolsn  fee  Pinum:  Ptedgehy 
Mafitlis,  a  fpecies of  li<iuot  whidi may lawfiilly  bednmk,  IV,  16*.    '  "■    ''..■'   ■  '--  '      -  ' 
S       -  '-■•'''-"■■■  '■■--':''•■  ^-■-■-'■^Mbrtjue;' 
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MdqiM,  ftealii^  bom  a,  IL  I03. — afqut^mation  of.gioand  or  bulUsigt'ta  feahJ  1^ '  ^B^- 

3j3.r-r<c>ft  of  I  peifta  betag  ioiind  ftiin  in«,  JV.  43^.  ' 
Afetfien  cannot  be  eemftlUdtotivrk  their  t^ilditn,'  I.-306.— 4a«0iM>fiftiiK>ve,  vriAtbdiFt 

'"     tnfiuit  ciiildicn,  toaftiang«  fdaee.  390.  .      <,  - 

Mtivontile  laaporty  anift  not  be  itliiwjuiflMd  to  « tonqnefed  peofkv  IL  1591 — a^fft^u- 

i'  dbn^  jK){HOuai  charitaUe  |«rpo(e*r.34a.*>*vukiatlle'fak>t^,  481. 
ft^miMnf  ^UmA^)"{V.  >ii2.  ■>  •■■  •■  ■■  ■  t 

Mcnaning,  (fo  a  huAon^)  pile*  oonceming,  Ii.  yjat/a  3ff^:..,         .  ■       '^ 
Afoxaiimi  &les,  II.  434.  ■.','.  '-.;;-- 

A^a^a,.    {SecMMrii^.  Jffaiuiger,)  ,•    ■,,     '  ;  .■  .,Tt  ■/.. .' 

Mo«AikiR*x,  m.  21 1  to  258.— flock  not  ful^  to  ZaWi!,  I.  37,-.-ft<wk,  mnft  confift 
iblctyafr^i  IL  305. — ftock,  bail  for,  584.  -  ttBctwy  for  ccatdading  a  con- 
..     ,'-    mAo^  III.  8.— ^lock,  lofio^  524. 
Mulct,  not  fubjoS  to  Zaiat,  I.  16. — the  flcih  of^-  unlawful^  iV.  74. 
Mtttder,  xtinimincd  bjr  the  ifir,  ie&royt  his  right  of  mheritance,  I.  304.--HK>ituxutted  fiy^ 
highway  robbtrs,  II.  I33..~<3oniimttod  Jna  fiHcign  Country,  1^4,2001103. 
■o-of  an  apoftate,  iiy.^-c^  a  Have  by  his  mafter,  413.— ^ommicted  vfok-. 
compulfion.  III.  461.— compo&tioD  incafinoC  18a.— ^cafecf,  4>y-the'ii£NU- 
oi&Mokat'ih,  430 — oizjlave  hy  ^  frtiman,  IV.  179^ — of  atl  M^dlr^  by  a -■ 
MuJJubnaity  28o.-'-ofaiH«Kj>y  a  u/offuff,  281.— ^'a>inmrbf  i-f^/d^'';*Sf^'- 
-:~ ^sir^'Ubya^dr'nU,  xSa,  451.— ^a_^W<by  hisih^fr^  K82.— evidence 
incafcsof,  317 10324. — of  a  teftator  by  the  le{ptee/Ki)das.tfan;bequeft  null, 
471,496.  .,.::,,-    ..;:■-.  ,".;,-•:>.. 

Mulical  inftrumenta,  thdt  of,  II.  89,  92. — vSaipUmavS,  III.  538.  .   '         ■  :■       i--.~.A  C 
MulJulman,  claim  of  parentage  by,  oppofed  to  that  <rf  a  CAjjtfifl»,-lH.'»33-"  imyifliyiyk'- 
beqoeft  from  an  infidel,  IV.  473.  .^'      .1  -  ...,.~..i 

Muf^mOns,  children  of,  mull  be  educated  Muffiilmans,  }.  i77^^ptinba£iig'Oib««-hHd^'' 
muftpay  uibate  upon  it.  II.  2io. — not  liaMcAr  fib^  jaoattaA by-iijWAi. 
IV.  437.  ,   ..  .,  3.--      .  ■   .    ■  •-.. 

Mutilation,  a  ftuniHuBsnt  £>r  liMt»  II' 84.  .-:...  '  ■     .  . 

Mutual  difduttgc,  in  divorce,  I.  323. — furrender,  in  (ale,  II.  361,.       '  .  •''.". 


N. 

Nahtex,  a  fpecics  of  prohibited  liquor,  FV.  155. 

Nabr,  (or  MAr,)  a  mode  etf  flaying  camels,  FV.  72. 

■Najijh,  in  purcbafe  and  fale,.  prohibited,  II.  460.  .    . 

Neighbour,  rights  refling  ifi  4,.  Ill.-jjSa. — beqv«fl  io  favour  of  ii,  JV.  517. 

Nci^ibonrhood,  right  of  pre-emption  derived  from.     (See  Shaffa.) 
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Neutral ^KOpcrtf,  II.  113,346,545.  '       .-,   .•        -,,  --,'.?„;,    .-.H-Ci 

NiJaB,  (the  taxaUe  proportion  of  Ml  eftatt.)  I.  3.— of  cacnelti.IQtrT^C^kf^  iL-T-<tf|ia^ 

foiulefle^  34.— <^ filver,  ^^.--^goU,  37. 
Naokee  Zabeeb,  a  fpccies  <^  prohibited  liquor,  IV.  159. 
Noaztal,  a  term  applied  to  portions  t£  the  KomAN,  I.  188. 
Nofc,  cutting  otF  the,  IV.  294,  332. 
Nuifancn  (public]  cannot  be  fuSered  for  a  compofition,  III,  i85>— (placed  is  die  lu|^ 

way)  penalty  for  injuri,n  occasioned  by,  IV.  357. 
Null  Tales,  II.  428.  -  '   '  .    ;  - 

Nurfc,  hire  of  j,  jn.,340. 


■  ■  ■  -   ■  :-:,■■  O- 

Oath,  in  what  cafe  impofed  upon  a  murderer,  HI.  75.— cannot  be  teniderdlin  CsfettTa 
■'■-'■  coitipoTition  between  the  parties,   83. — adnuniftetcd  10  3-/tlUKJB^,f^ 

■   ■  chaftTy  B5. 

Oidis,  fonns  under  which  dicy  may  be  conceived  or  exprcfled,  I.  495.  III.  77. — impofed 

hj  a  fuprcmc  magiftrate,  I.  559.— admini^red  in  litigated  cUmKy  IH;  *8. 

— rules  to  be  trfjferved  in  adminiftering,  71,  77. — in  whatcaieS'tendcxW'Kia 
■',:  ■-   defiHthnt,  73,  74. — taken  upon  compulfKm,  465— admiBiftiariafer- tW^tti 

'  cafes  of  uncertain  homicide,  IV.  42710447. 
Ocean,  waterofthe,  IV.  139, 
OrPENCEs  AG4IKST  tHE  pERsoK,  IV.  270  to  327.-^oft>raitted  upon  an  apoftau,  11. 

241. — fiiort  of /i/i:,  dcfcription  of,  IV.  29:5.— ^^wnalties  for,    (fee  ^ra/ijWiM. 

iPlnw.J^-forgiTenefsof,  310. — ly  or  ufmi  animals, '37 J.-^^iiri^sA  flavei, 

385  to  419. — by  or  upon  ufurpcd  flaves,  or  infents,  4^6  to  42'6. 
■Offspring,  claim  of,  T.^l??.  lit.  ji,  74,  130. — 6f  an«M/rt»/,'claiWlaidf6  thfc,'  itj. 
Option,  of  maturlij  or  manumiffim,  in  marri^c,  I.  105. — allowed  to  a  Wife  in  regard  to 

divorce,  244. — conditions  of,  in  fale,  I-.  '456. — (ih  file)  6f  vceeprarul,  H. 

362. — of  (if  meeting,  363. — ai  deter minatieitt    392. — 1>{  i^eHiiht' '^^6.^ 

from  defea,  406. — right  of,  in  hire,  III.  368.  '    '  ' 

"Optional  conditions,  in  fate,  II.  380. 
Oral  ttflimony,  a  fpccies  ctflaw  authority,  II.  aSo. 
Oraya  falcs  authorifed,  II.  434. 

Ornaments,  vows  rcfpefl'mg,  I.  551. — fupeifluous,  in  drc&,  an  abomination;  TV.  93. 
Orphans,  guardianftiip  of,  veiled  in  the  magiftrate,  I.  108. — the  property  of,  may  be  lent 

by  the  magiftrate,  II.  637.^ecds  of  gift  in'  fevour  of,  III.  297.  IV.'  114. 

(for  other  particulars  fee  InfanU.   Foiind.'ings.)        '      "  '     ' ' 

Otters, 
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Otters,  the  flelh  of,  ualawful,  IV.  74. 
OiltfiWry;     (S^'Expalriation.y 


Paralytic  perfons  muft  not  be  Haiti,  in  war,  11.  148. 

Paraphernalia,  (of  a  wife,)  niles  concerning  the,  III.  99,  loo.  .     ^ 

Pardon       ^See  Forghene/s.)  .  ■ , 

Pardoning,  (formurder,)  prerc^iivc  of,  rcfts  with  the  uv^^^ra/'i/fliiJiTV.  299. 

Parent,  ftcaling  from  a,  II.  98. 

Parentage,  eftablifliment  of,    I.  376,  377.    II.  ao,  22,  68. — of  children  b^otten  upon 

female  flaves,    I.  479. — claim  of.    III.  71,  74,   124. — acknowle<%inent 

of,  168: 
ramcide^riyviar:  ■ 
pABtlXlOMi  IV.  ltd  36.— of  cohabitation  among  a  plurality  of  wivU,!.  184. — claim  of, 

by  two  heirs,  IV.  8. — -what  arc  fit  objeds  of,  11.— mode  of  accomplifliing, 
'.  ■  ■  I'fl.: — difputes  coDccming,  23.-r-pl«aofe[7or  in,  24,  25.— ofw^i^^,  ji." 

Partlli6nw>-  a  puUic,  the  office  of,  IV.  3.       . 
.Paithcf  ,■  flvidence  of  a,  II.  687.— hire  of  a.  III.  344,  347. 
.PAJlO'ifCiMHlF*  Jl-  295  to  333. — by  reciprocity,  29?. — Ijow  conC3i!led  when  the  ftocfc 

confiib  of  effects,  310. — ta  trajjc,  ^n.—ia  ar-tt,   ^l.—^n  perfonal  credit, 

324.— under  what  circumstances  invalid,  336. — lefpoaftbUity  incurmd  jt), 
'_ "  ,  ,■  •  .  600.— agency  for  conirafting,  III.  &. — in  debts,  199. — bright  of  piKroip^ 
■.y  .•  .  ■   tioji  ill  virtue  ofy  56^- 

Paijnejrihip-flodt*  wh?t  conftitutcs,  11.  305  to  309.-t-!o&  of,  314, — gift  c^,  by  one  part- 

,na  to  the  other,.  III.  294. 
PartperlhiprfUyo,  ^nmncipaticn  of  a,  I.  440,  444,  445.-Knanumjflion  of,  by  oDCof-jthe 
, .  •  . ,  .  jiartnerS)  H.  (>26.-~rXjt^at  with  a,  IV.  414.  . 

A*..— i.i...    lands,  aijiropriatio?!,  of  a  ftiarc  in,  II.  345. 
Jatcmal  brothers  and  fifteis,  I.  77. 
Paternity.      (See  Parentage.) 
Pawn,  oiz-Jlave,  II.  505. — pleaof,  defeats  a  claim,  lU.  lOi. — [iacUuns]  ij  of  a  llropger 

nature  than  gift,   1 10. — to  two  (or  more)  pcrfinu,  224. 
Pawner,  law  in  cafe  of  the  death  of  a,  IV.  226. 
PawnhoJder,  III.  56. 
Pawws,  IV.  188  to  269.  , 

Payment,  period  of,  in  falc,  mud  be  fixed,  II.  364. 

Peace,  (with  infidels,)  treaties  of,  II.  150. — may  be  granted  in  retum  for  property,  15a. 
^muft  not  be  puichafcd  by  Mujfidmam,  153. 

Pearls; 
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Pearls,  not  Tuljed  to  any  impoft,  I.  44. — Uw  in  Ihc  flU  tfrH.  j}^.'  -   <     ' 

Penalty.     (Sec  Pwi!/?>imhts.     I-ines.     Saaliatim.J  

Perishable  QxnmocUties,  purdufe  and  £tle  of,  II.  41$. 

Perjury,  I,  492. 

Peri<Mi,  am]  fropeny,  dUtindion  between,  with  refped  lo  piotaftiaB,  II.  loi. 

Healing  trran  the,  11.  105. — bail  fot  the,  568,— (^bhob  agasift'^B,  fV.  a|a. 

Phyficians,  behaviour  of  towards  tv^mn,  IV^  97. 

HiyfiogTKxny,  a  mode  of  judging,  in  eftal^Aui^  paronbige,  L  487. 

Pigeons,  the  purchafe  aod  Tale  of,  II.  457. 

Pilgrim,  the  flaying  of  ga^e  by  a,  IV.  64. 

Pilgrimage,  vows  of,  I.  548.— by  a  prtdigal.  III.  4S0.— 4)equ«ft  twnwnh  tfe  ^fofamff 
of,  IV>5i4,.5i6,  549.  . 

Pious  purpofes,  appropriationof  property  to,  If.  334. — beqaeflsto,  IV.  ^14. 

PlaintiH' and  defendant.  III.  63.-^muft  Hate  the  ob|e&  of  hit  ckua»..44.-^  not  ramiid 
tofwear,  68. 

Plate,  (gold  and  filver,)  purchafe  and  fale  of,  II.  556.  .     .  .      -  . 

Play.      {See  Gambling.) 

Flea,  of  previous  H/ur;^/«(,  Jepsfit,  or  pl*iigt,  in  refinance  of  a  daiia.  III.,  ioi<i*-«f  |»- 
'  vious  purchafe  does  not  defeat  a  claim,  103.— of  tnt^,  -ppnfed  t7  in  lllfMnl 

'    ufurpation,  lai.— of  errtr,  in  partitian,  IV.  34,  ft  J      rf  i^ilt/im.     (Stt 
Pretext.) 

Fldge,  f  loll.)  reward  for  the  reftoratjon  of,  due  from  ^  pawnhtUer,  II.  iflg.  m  % 
a,  5S4:-^spence  of  keeping  a,  IV.  300.— gowned  to  two  (cc  i)mm>  ff- 
fons,  3Z4. — depofit  of,  wtth  a  tniftee,  iVfj-~A£api'Sda»  ti»  143- — dq«e- 
cation  or  loan  of,  244.— ikftruAion  <^r  or  'taipay  to,  byi^  pawner,  35a 
— deAru^oo  of,' aft«r  a  fall  in  l|ie  value,  A5^— tinqr  ^  angiiienaeiU  X64. 

Plunder,  public,  laws  concerning' the  AflribQtion  of^  ILnj^totStti  ^  .. 

Polygamy,  in  what  <fcgree  allowed,  1,88.  '  ■        . 

Pork,  the  fale  of  ( among  vWu^maw)  invalid,  11.  438,  544. 

Porter,  hire  of  a.  III.  332,  352.  .     ;    .      ■ 

PolfeiTion,  force  of,  in  claims.  III.  69,  li2. — by  a  jtiofa^  ii  npiiwieiit  fici  that  ctf  a )^ 
mart,  loo. — plea  of,  and  difpntes  cODcemiDg,  ifl).  . 

PofthumoQS  grants,  HI.  309. 

—         •         children,  T.  379. 

Poverty,  plea  of,  in  rcfillanceof  a  claim,  H.  626. 

Prayer,  vows  concerning,  I.  548. — vain  invocatiuts  in,  IV.  121.— ^e^mft  iDwaiA  tfw 
performance  of,  5141  '     .. 

Pre-emption,  righted.     (See  Shaffa.) 

Pregnancy,  term  of,  allowed  by  the  law,  I.  376,  383. 

Premium  ibr  rcfloring  a  fugitive  ilave,  11.37^.  .  ..       ^   ,  , 
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Prdint  to  bfc  beflowed  upon  a  diTOKxd  wiie>' I.  la^. 

—— >  to  a  nu^ftntt,  II.  6si. — nuybereceivedbyththaadsof  aOareoran  mfaat/lV. 
88.— nqrbeacoeptcd^milai^est  il8. 
t  (cv  ^ea)  for  ffibtrii^  a  contnA  d  hiie,  III.  369.— for  (U2bkHng  a  coDtn£t  of 
cidtivMiaci,  IV.  50. 
Ma,  &c  aulittoHKeo^  I.  39S.-T-Rilet  with  reaped  K),  III.  4&8. 

Prinaely  fteding,  II.  82  to  1*9. 

Privili^flm.  AAarHiiat  1^  by  b,  il.  4^6. 

Fmcwator,  •ofice  of^  to  a  pious  or  dtzaxMe  foaadtXiim,  II.  jj^ 

Frod^,  iahibkkns  levied  upon  a,  III.  473. — ^ilgtim^  by  a,  480. 

frwioBtt  ^  hiA  <wered  by  «<*igW  means,  fuljcft  toa.fi<iiy,  I.  44. 

Profit,  aofuimd  in  pattnciihip,  divilion  c^,  II.  jo8,  311,  319,  321*  338. — a  right  M, 
-bow  eftaMiflied,  325. — acquired  under  an  invajid  contra^  459. — in  a 
AUmiiikm  bka,  474.— in  c<mtt:a£b  of  Afoxari^,  III.  114,  ^40,  248.— 
acquired  in  confequencc  of  ufuipation,  531. 

Pnfiuik&dti.     (See  Jfsoroji^.) 

Pkohibitbd  hu^oxt,  TV.  154  to  169. 

fTMtalM  afreet  01  affinity,  tn  natnage,  I.  y  6. 

I  ■  I  '  raeaM,  eating  tS,  tfm  eoH^tdfitrtj  III.  4J9.— <^wh^  craiilfling,  IV.  74. 

ProhiUtifln,  (bi  ranriage,)  occafmncd  ij fyftrragty  I.  187. — by  iabiiitieB  orlegalJnca- 
padty,  in.  468  to  49Z. 

^FOper^omr,  (orASirJ^,)  rukiwithrefpea  totlte,  I.  148. 

ftiipeny,  te  whet  cafe  em^cod  Seotn  Zakit,  I.  22.— vnlcnowingly  difp^isd  o^,-  without 
an  equindcQt,  does  set  'deftly  dir  proprietor's  i^^  in  it,  42.— ^^ynr, 
kwswith  re^[>e£b  tt>,  II.  iia  to  119^— (cmfiurA^}  bws  with  reQ>ed  to,  159. 
•— t^t  onr,  how  bs  defttoyed  liy  its.  fidting  into  die  hands  of  an  enemy, 
183. — was  oi^inally  created  ntutmi,  1S4. — 'la  what  cafct  recorrnble  a^ 
<aptufe,  l8j. — f£  an  aUtn,  nilet  with  rcfpo^  to,  198. — fubUc,  (t.«,he- 
long^g  to  dw  flate,)  definition  of,  170. —  -^-io  what  con£fting,  170,  174, 

199,  213,  2x3, 124,  2*9. to  what  ules  applicable,  334. — aAs  of  «n 

apoAale  Undi  le^ed  to,  235,  %29.—cf  a  Jmiulling,  361. — l^»ad/nitid, 
364.— <if  »  miffing  perfin,  288,  289. — what  articles  may  legally  rqtrc&ni, 
305  to  309. — immoveable,  (fee  Jjmd.) — bul  fin',  575. — evident  to  a  ri^ 
d,  U.  -679. — move)d}le  and  j'fnmoveable,  III.  64  to  66. — (flolenj  rdponfl- 
bilityfbr,  73. — acknowledgments  with  rdpeft  to,  140,  160. — deftrudion 
uf,  upon  compuUioci,  46i.--Hleflrudion  of,  by  ia  infant  or  bauttie,  471. 

Fiofelyte  (to  the  Mnffuiman  fiuth,}  evidence  of  a,  IL  684.— inheritance  to  the  eAafe  of« 

UI.448. 
J*rauSed  Infidtl.     (Sec  Maoflamin.) 

ftocedion  granted  to  infidel  alient,  II.  154. 

Vn,  IV.  4  H  Provifum 
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ftorifions  may  be  Ibid  to  an  enemy,  153. 

Puberty,  rime  of  attaining,  III,  482. 

Public  Treafury,  thcfb  committed  on  iIk,  U.  94.-^:lidqH  the  ti)ttm^S^feifaa  irivdlb 
without  hctn.  III.  449.  ^     ■■    i.-.i  .  y  <■.    M 

property.      {Sec  Prpperty.)  •    .  ■-/;  i.    1  , 

I     '    "'parritiPHen,  iferdie difliilHitiofntf fcint  yit/ptrtf,  IV.  ^  .".c-ot  ,:■.:-. 

fmuikiaeatiortDboriJem,  II.  1.-— pmft  not  be  infli^d  &aaag&dax&p:v^.--of  xja^ 
nantwoman,  tnoft  be defeivcd iuitil  her dstnciy,  i8w-Ar jhaifcjMjfe  jj. 
— fer_/2jtti!n',  '58.— a  >■;/«,  rnffices  for  all  ^Aensua  rtfeiftiotdotfbUiein 
oflence,  73,  124. — ht  theft,  9^->—63r  bigbtoi^  n6btiy,tysi,4lr*ba3LiiB  da 
iadudn^,  hor  admitted,  574,583. — arbitration  noc  Mfani^Mijafiafc^^ 
-^vidcDoe  required  in  cafes  inducing,  666. — may  berfuEd  br  by  in  ^t, 
TTT  t '  I  rjjiiin-  rrf  7i.-»cannot  be  remitted  fcr  a  oompafiticByi-iAsi*-^ 
murder,  or  other  ounces  againfl  tlie  pcribn,  -(ice/vKi;  Sttaif^tumi.-.  ■  .  -: 

^NISHHENTS,   II.  I  to8l.  ....  t  j     ,.','-. 

Purduie,  made  hjmefojiate,  11.  235.— made  by  a  perfon.who  aftewHrarfe  difappotrvyt^i 
— bul  in  cafes  of,  584. — agency  fer,  III.  9.:— (iA  dam^J  -  is.af  .iilAnaf^ 
nature  than  ^,  109.  .. -:       \ 

purgation cf  witneflcs,  II.  48,  630,  672.  ■-.  ,    -'{ 

Po^atnw,  (dFwittwfie*;)  II.  48, 6^  -       ,  .  r.  '■  *: 

Porfuing  of  a  debtor,  111.489. 


Qoadniped,  hire  of  a,  IIL  317,  336,  371,  374.— •partition  oftlu  ^S'lf'»t*Vf*S^ 
pawncf  a,  207.  .      '  /■  :, ,  ■•.:  .■>;■.'  >' 

Qualification!  requifite  for  a  magiftratty  II.  6ia  to  616.  — .-^kz  vihmfi'%hjo<._..  ~. 
QuickiUver,  fubjed  to  a  tax  of  asr^i^  !■  43-  ■  ■■     >\.  vyV\i- ■■ 


,  .   .  'R. 

Ranlbm,  (of  a  Abhatih  flxve,)  bail  £»  the,  H.  600,  604. — general  rales  with  refpeS  >o, 

III,  377  to  435. 
Rapine,  a£b  of,  II.  89. 

Rate,  meaning  of  the  term,  as  ufed  in  Oie  Afuffuimatt  law,  II.  489. 
RatUt  I.  47,  68. — {ale  by  the  computation  of,  II.  493. 
Ravens  cannot  be  lawfully  eaten,  IV.  74. 
Rebels,  laws  cuKemii^,  11.247. 

Rewi*. 
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Reoml*,  (in  the  office  of  die  magiftrate,)  II.  617,  6s&  .  -  .    -     '  -.-." 

Rcfiiliil  to  fwear  (b]r  a  deftndanr,)  UL  71. 

Kejo^on  of  eridentt,  II.  682.  -   - 

Relation,  roU>eiy  oommifSed'Spo^  r^  II,  134.— •aduKnttedgncntiof  a  dgtiag  paffqct  witk 
'■■:.:  1:  '  -•    ?tfp«Sa;toa,  lit  170. — gifttoa,  30*.— will  In  fevour  ofa,IV;:  J19,;.  - 1 
R.eli^oa»dati<i,:a>wi^demBnd2d)leforthepeifertn)uu%oft  IIL.338.    ii 
Ruet,  (fefc  i&r,)'-^en  ^yMe,  III.  316.  ,  .;    i  ':   - 

RifatrkcfiZ'^aritable  appropriation.  II.  346.  ,    .  r  ,  /  - 

B^^prcAalB^-  Is^Mi]  iitiiilHtions  upon  a,  III.  482, — teftunOBy  qi^^  JV.l  iBS.^Kannot  he 

.::    -      ;■..  vr;  aO  BWitUtnr,   IV,  541. 

RefirifaAoivia  duntiUc  appropriatians,  U.  35t.-*4aackiiovriedi2iH«it9,'ni.  146,  157. 
Refervcfif;- ap^v^»iatk>n  of  a,.  II.  350,  357.  ■        .        ' 

ReTidencc  in  a  place,  vows  concerning,  I.  506.  ■ '      -.■-.■  ,.,-fy 

Rie^jodenO.:  :(Scei>r/ftftiiM(.)  '  -    .    1,     ;  ,1.  .  1 

Re^QiiiCtMU^.  m  partturjhift  II.  2P0.  1  '  ' 

Reflihition  (of  property  Itojcn)  prevents  putiUhment,  H.'  tS6'.         '     -      <i 
Rcftoratipnofaloan,  III.  285.  '     ■■      !  ■,    ■     ,-  ' 

Rcflridtions,  impcifecl  upon  iniidet  fubje^,  IT.  319,  22a. — in  MHairilna  tK»it»Ss,  H£ 

220,257. — in  matters  (rf  fr^,  270.  ":    .':         : ' '. ,  1     ....it.J 

Retaliation,  bail  In  cafcs  of;  II.  574,  JSj.i— arbitration  tior  airtittcd  in  cafes  of,  639.— 

claims  inflituted,    fuing  for,.   III.  2,   75. — eMcnted  -apaa  fijfe  witnefl"e«» 

462. — by  what  offences  occafi^twd,  IV.  479  to  317V  319. 
Retractation  of  evidence,  II,  717  to  727.— <^a^i/i,  III.  300. 
ftettgat^ltrffbh  i^ifty's  toimtfj*,-  H.  16I;         f  .^rr    :;:  '  VA  .-.   '  ■■  1-,'     ■■;:,;.,../■■ 
Return  to  a  divorced  wife,  niles  refpe^ng,  I.  289.  "r'    fji  tv  ■  ■ 

Revenue. '^"(fiee,W(*f.« '*n*(m.-i:^^^  —"»-;?.■:    1-  ■.}■'.■■(', 

Reverlal  of  divorce,  claims  with  rcfpc£l  to,  "III.  74V'r  '' '  *-"■'':  :-^  f.-'-'  ■.^■-■■'' 

Rerrard  6x- aj^irehending  a  fugitive  {laVe,  II.  279. 

Rib&t,    [ox  Barrack,)  appropriation  of  a,  II.  357. 

Rich,  definition  of,  as  ufed  in  the  language  tj  the  law,  L  441, 

Riderof  an  animal,  refponfibility  rf  the,  IV.  373. 

Rights-canriotbe'trinSfefttd^by^;^,  B.  44b. — {iiA'afpinSi^tt\)\RfiUi  561.  ■'"'' 

tiija&t,  (rcverfal  of  divorce,)  how  eScAed,  I.  289.  1    .   ■- 

Riot,  a  perfon  found  fla;n  after  a,  IV.  442.  ■        i     .1  .'•    ■. 

River,  cafeofaperfonTjelrigfcrtindftliii.ina,  rV,-44i-.  '  '        -^  ; 

Riven,  cultivation  not  allowed  in  Aw  bid  oii:  TV.  136;— w&tcrt^'li  44,  46,-i-fVv  140; 

— digging  and  clearing  of,  143.    " i  -.    1  '  1. 

.    ,    .,  4H1  '-■  '■     '•'■  ■  ■'■■■■■' ■■■^■'  ■■JUai 
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Roads  (private)  may  be  fbtd,  IL  440. 

Robbery,  highway,  II.  i3a-'-coiiuiiined  npon  a  teUtion  dobi  tiot'( 

154. — oonunittedin^citT,  or  otfteriiduibitedpiaiw,' (57;! -''->q  . 
itb'A^t'vlMcoixairf'e-Mdaiiaaihy,  in  thhWcdt,  U.<l&}.:         J  '-■-■?  .Ill 
Koolts  may  be  l«»fofly  catena  FV.  74.                                         ■'■   r  v.- L.  A 
RooaB»"pardii6iio(i'lV.  16^'  '  .    .  f .  . t  .' 


5^,  a  dry  meafiiie,  I.  339-  . ,  :  1,.  ,.-1,1  ,.,    -,^  .■>-, 

SAClLiriCE,   TV.  76  W84.  :         ..      _:.^.i,i    ,^  I,     .[,,,    ,,    .' 

Saiia.     (See  Alm-giji.  Charity.)  ,. .    ..   .,  j .  ^:,,ij. .,.  ^i^  -.  ;V 

Safoja^  fifroMgiiist'JpeHathrifi,}  infa^tiom  impafcd  upi^,  lEL^jj^  :,^,.i{      - .^^  ;    ,4  ■> 

Sajls,.  XL  364  -a>  .([^— di&dinoca^ous,  ezeailcd  b^  n.ptandm,  U.n^Hj  r.iij. — nr- 

vaCo^nidtin,  'X47.--«xBc«Ud  by  an  ^pdftate,  ILi^.—^mfsitdf.  m^li.JBJ 

■  iiamkuik,.  4a8.^»«>  the  Hgbefi- biiidir^  4&a.prt^bIIaLutil>4  (tf.  itj$tSr-7<f  J^ 

wnce  of  the  price  beforehand,  (fee  Sllim SaU.)'-Mi  m  c*fe».<8&.S?4*'^ 

-^  '■■'  >  -  -3MMAatiiiM)(^«tidaioe.Kra,  7^^.— ^gmcy^.m,.  IILia^.-^TB»K;bftj4^Wi 

by  a  ju(£cial  decree,  8j.^i)pon  cempulfiom,  4^.4o;458-^T*fipncl>HM  t^  J- 

;«<tfjMJV<477„--^odgB»»8eBivedin,  IV.  HflM—byao  Wff»'4CiT,a$^i    :r.i 

SlMMttk&msySl,is^j    ■    ■       .     ..   ■-  ...  .     ,1^    ,1    .:.:;•-'. 

Stcondary  miftees,.  in.  371.  '■'    '  '  ,      .■      ■    ji;  •.^.j^.J^  ,:,,-.. .i 

Secrecy,  in  the  aa^lllsct^jyaMaafficdtetbBft,  II,  83.  .,     ...  .i.nihii  ,<:...  ;,<^ 

Security  to  bt  taken  &Mk  du  dnmntflfarrKwpiOpeitf,,^.,  23£rT^Qrn,<^l^e>9  fin^ 

fcnt,  where  a  co-heir  is  miffi^i;,  475^   ■   .'        i    .    ,,,,;,    ,,  ,,^5^,.;;^  ,..^. 
Sunn,  ^«^9kndMt^w9bffvddcribcd,'.IL40t.  :,^:       '■>,..■  j^.;    I)    ? ..  ,    y' 

ScIPdefeoce,  homicide  in,  IV.  ^91,  .        "       -   '..'.,....•,     .    .<. 

Sctf-mnrdcE^  rV..  290.  ■  •..■.■;.  .   ''. 

S)!fi^4  YOWvn^eAingfL  544^  .''-.. 
SmfbaEif?,  may  make  ta  anil,  JV<  537. 
Sepuatioo  (matrimonial)  occaficaied  by  ei&er  party  becoming  the  flavc  of  the  other,  1- 

ftZ5,— the  mid  and  die  ripma  defined,  34a«~<«xai)atied  by  iff^»iK(.  3£4t 
&nifv<lte«flh(Aoamiiuttedina^  U.  103..  '.  .^^:- .  ^        ...i 

Serwfciijr  (fac  Jfewitjy.)— tiirft  <:nfiiiniweil  by,,  ofk  ibe  EPQWrty  rf^faB*»wfrf>  IL  99* 

ScTvitade,  claim  of,  UX.  71.  : . .  :im[ 

■-'■■'  SbaUai- 
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r  If   £>  E    X, 

ShMMh-amd,  (nidbugbter,)  what  aQ>  owflitute,  IV,  3^:  .....  ^  ^,  , .    '  . . ,  ;      ^ 
^litfitfl— H'Ih  ifcfioteion  c^.-anAfina  iiicom|dhy,.IV.  33;..    ,         ..  ^; 

Jii^v  thepeifoo-pciAffii^'l]ieri|^'<)fpr«-eaiptvWW;IIl<562,  ....  ,.^__  ,^j 
Shaffa,  IIL  562-0  6o9.'r^iicidcat(d  mikarp^x^iog*  IX.  4i^-4^'rT«t^^o(  VBfj^ 
focd  fer  frcm  an  agent,  111.  iz. — iig}tf  pff.<nitqf^fcc.^j«ir9  diunuuicu 

108. created  by  a  rtiw^/o»iB/ eonvcyance  c^  thtfrpn^jertjy  178.— ;iiti-~ 

gation  vnth  rdpcd  to,  569. — articles  coaceming  which  it  operates,  591  tcr 
ji9B.—dKuniAanGa  whidi  iovaUdatc  the  light  OT,  599.— a  pledp  caaoot  be 
oken  in  fecuri^  of,  IV.  ill. 
Shipping,  txx^ia\>je&.ai Shaffa,  III.  591, 
SlMym,  (or  Sbeeh,)  the  ioUawen  of  Jia^  I.  43^ 

Shooting,  murder  committed  by,  IV.  345.  ■.:■>   I  ,oi.;i-,- :t  vi-i     _,*, 

Shop,  hire  of  a,  IH.  324,  358,  370-  ji?  .:  cj     /;     .     ^ :,:,.«-,! 

Shrood,  ftcaUngofa,  ![■  94-  -.'.i-j    ;•,  ^  :,"'\.  -■        ■.j.jV, 

Siaytt  [aitin^piier^hitoax^i>Vf^vkti,c^  ■   .;,:...;^ 

Sick  (4^;]  ftibs^i^^oKo.b^  L-st^.  lU.  i6|i><-haU  «(ni^i^j^i,I^4Bjt.?rWr% 
'  -  ci  I   '  ^MnrU^^nentMOMle'br*  ^^  161,^— d^:haEgc><ifdditlf^  H63.J.    .:    ^^../.^ 
^■nii'of  JL  mortal IHnefe,'  nilcs  far  imi inJiiingiArihle ofchaJngi  KtjD^to 
5k9i/,  tjuidv^reeotdti)  ptcfenoiiif  «heoi^jrf:theii»g^n|B,,llt,i6«9«j^98. 
Syhji,  ik  wwi&aipnw  cnyMnete^4Bfcaptiott  0^  lil.  .9^.,  ■.CfagiflK, ajj^nJnfc  a49. 
«Mr»*(UJ^ccJoMtpnfl;*ite4.driCik».IV.  igS,;^.;...-  .,.1..  ,.,   ,  ..,„  jo  jjr„.v 
fait;  r<*xfg(waf-of,.).  «]ld  b^  wavhi„lL  f39^-niain  oiyMfB^dtt.M9HW«  of.  rV.  9a. 
•^"-r-  Wotmi;  Gdrc^,  41,43$-     '     ■  ■  .■   ■       •■   ■  —■<■  -  .-'--i^li  i'n.'.;^i;^  r  ■,■,! 
5uU!i^,  (pecfondlfetltitdK))  fotudupoD  aiIainreoeBqi^JU>ii-t8ji)ri87«-/'..r<-^ 
Si/Jiiffi  Sale^  IL51.6. — finallefl  tgrm  for  delivery  of  the  cMnmodityiyia,[jga^?Hl|fl'(Jft)j(ign 
of,  530. — inddental  rules  refpefbal;,  liX.v94M>-9ivM*Wk J^f»'a9^ -.-^.n,^ 
Silverj  Zdi<it  upoDf  I.  24. — purchafc  and  fcde  of,  II.  552.       i^;   i;;  ,;.„■.     -  .- ;..----,»^ 
Similars,  definition  of  thn tcno,  aluleditfthia  jtfij^&dHian.bwJ2£^3^.^-)  :< ..,  .,■.,-,...; 
SiBgerii  {pdli^ifvemtLwydt,  It,  t/S^.-'Vittm  1^08004,  LV.iM».T..A.'  ■.      ■  ;.:-.  -j-^ 
Sitf^iuiir  -^f^xoii  definitiut of  the-term,  II.  3)^  ;.  :  „  y.-.d-:    -,ii-\ 

SlKF  Sale,  II.  jji  to  566. — agency  in,  iBinvaEd,  I&i-U.-4finH^h4i1t.-iV,;M|^  ,>;^'.'. 
Sirraf,  pro&ffionof  a,  IL  323..  -1-    -.  I  ,r    /..,.,■,:  ..    ,    .;;     ->  .;  .; 

Siyaba,  ptopo^  of  marri^  to  a,- 1. 98.  jpr    ■'.•  '   ; 

Slander,  peribqs  conviAed  oi,  may  nevertbclefi  witiK&  "  TTT^gf^i'T  jiji    fniiifljilHIC 
for,.  346.  U.  24,  46,  58  to  74,^ — — copovbe  lt»itttd&»«j«Dpe£d^ 
■  m;iftj*;   r-'   •--   ■■■:  ,  ,  ..-..I.-: 

SfatdeKT,  evide!»ceofa>  ll^M^t-     ,      ■  ■■  ■  •■  --■  -       _       .- 

Save,  (a  mit/r,)  may  be  fold  fw  the  dilchargB  of  Ui  wife's  dawca*,  L  tff<r^yiii>iTniWW)r: 

^  tfa'^'wifttifji;:4ao]4-^Av«cckiy,:ffl.47K.*^te-citt)vpsTtitafat^ 

\makotfauiU}voiSlavti,)  ...    ■■••,■.:' .-i.-.y -'..i 

■rt-.-v..?,  SI»re,. 
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^Sxn,' (iJiinaUf)  bniftH,  irtm^aga,  .toff.^&falinaw,.I.  8y.     iiii;  i —^^1  her  nurriap 

fiontcafi  on(^Cainiaghcx'iro«)pm,'i6& — divorocof,  aia-ififihi  2pi-*~ii«at 

evfODafatoA  by  ber  mrilcr  bfing  to«ra>dB  jtcr  n/mnitb  oCdtwKe,  4^— her 

'       «hiblt  b^att^.bf  biff'  mafler,  it  fr««,'  43j< — bcuio^  a  ^^  aftw  bciiq 

fUdi.  n^33t.r-Md'mparttieFftl4V33i<---odBCifa'tdwitluiHcH  afterl^^ 

'  ^.r— claimif^  her  (i^t  CD- be  an  wiw-JV^<<,  m..'7<<'".^j^f>nwrf;  pfttrf, 

■   V        ■'307,r-(r-)  ert»aBcipatioil-o£,  440.-— {-H'bcqB^of,  Wi-ijoa- 

-uH^,^{a  *aie  <x/etmlei.)  of  w  tf/iM,  tuiAing  ^/W^j&i/iMl,  iihtit,-l.-4^i,>r—hdiiiitn- 

^■pqriitfpaiU\afh^  caCfr<^a,  45Qi---caHttcH  profecpttriiB  mat^i  for  flanto, 

11.  63.— r^u:  lleajing  <^  »,  90. — not  punifluble-for  » tb^  (rtMVnittcd  on  dc 

Mvw^r's  property,  99. — thoft  by,  oatheprtifeitfciA^fajjgtiit-.'iV^^^fr'. 

(being  a  Mufpdmait,)  protcAiixi  granted  to-an  caemy  by,  i  j6{ — i{-^)rpi|[?^ 

chafe.pf,  by  an  (n/f(fc/,   igo. — conditionatjBrclif|fcof,>y.ai(in(si|fc,,j86>-^, 

(licenced)  cannot  makcagift,  387. — murder  o^  by  tii«  4x1^,  413. — if- 

covem},  aAxr  purdia^,   to  have  been- a  ^mW^  .  4ll3r>4£!^'r^)i*t{fttMI:46. 

,.  !6(».-'-ni^:bef(^&rthtffdynieRto£t}Kit>49bt6^  6^S1>— A>>yste<f  ptttgtla^. 
of  a  witncfe,  675.— ^ritlcncc  to  prove  a-  right  ifl,  '68k^— irMtooe  b^tiA^' 
tvidcnceof  t^  mafitr  concerning,  dSj.-^ift^i^'Mis^^eafitWt  ^-iVrMj^OUy. 
ni.  j. — may  appoint  an  agent,  to  porchafe  frtbdpm,  'ay;' '•rMHIy  1  bc: a|y)iiftt 
^nt  by  another  for  the  fame  pnifMe,'  28t-MiannQt  F>4:^-ibl!Ntf pf-Mtjisr! 
&nt(Aild,  42.-^'<Jmmbid  ni  bytwoferfoia(at«n9tJnie)  ff97.r-^n^h^«i«^ 
acknowledgment  maile  by,  138, — murdQr:Qai9(a|4ed})y,v  'tSy-i.t^irr-ffli)^: 
ingsofi  as^.-^fetein  by,  235i--4oai(i  qf,  af86v--)ia«!in«.flnftijirt(B^,(^^ 
(Scenied)  anmX  perform,  my  aft  aolavrfiit-t»aii-iiftfewAf,g96tfjiif^i^a)nB*i 
'le%fnent  made  Tty,  4'73.~')ldJncedM  tm^  i^fei  >&mitv<<A<rtctii>^-fR^iu4-J 
flaying  of,  FV.  a^6j.*-dtflni^n)rcirf  pfDp«ty*y>i#^fci-ttoo  Ipiiedb 
blood, of,  ^tz.-i-may  be  a  /rj(r/«,  ^iS.— 6e^*^  <rf  lbB;^|*f,,;:fSk!ftOk^34^ 
^-cann^brai  ^*ert((*r,  541.       ""  ■--•    y  .n-'f^iiljT  j'-v.jv  .r^ij'-';!^- 

Slavery  cannot  exift  between  relations  witltm  tbe'[a(i)nbtttd.4(Jg|RtT)!)".'j^i4ie!)t4t)lte^lM''^ 
in.  440.  .  .■  ..-    ■■>;    ..■    ■,        ■  -.  ..  ■  ■  ,.■    _  ,-.,.  ■,-!'. \A-  yljlj  (V.VA,-.^|  f.-'  ■'. 

Slaves,  5<i(^a  /^/»V  on  behalf  of,  to  be  paid  by  the  owneD,  I.  '65.-'imJ!ni^lAl  iAtidi 
173.— under  articles  of  ranfom,  cannofe- bel  jba;Tin^A«^.  i)i|,  mffiiOgfcogmtSf. 
their  tril^i  l'&6>J-BirffttenMie»-(^,,  4ii£.T>i-4b4i)(V9]>$9p[IB^^  ^i^  fift^^^R-^, 
indifinmimH  manHBiiBDn  gtito»d  P>::w».^-,;frti^  .tf^I.-r^^feiji^ 
%aUA  the  Uiw)  are, liabje  to  onty  half  jths  p«lV(i4i9Wt>^^W«!»i!  IJ*i*ft>-i 
_  (— jt^nijor  be  puniflwd  y>^t}jfms>^,%9i^iimffSf^i^^^^-i 

ito  fhare  in  the  poMie  plunder.  i78.r^r!)f^.»fHqfK,tfMl^R^J»y.m$^ 
^^   ,-'-:  .  ^^86.rr«^«/l«^(«;/^pitt''^.ap^;/9t^fc<i,^ifti^^ 

■oor  01  fut^ 
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f.p  T,.„. ,.  •' faijiggtv>eapitatim-JaXi  2i5.-ral)feoo*ngof,  17a,  lyfttdiSj;  ItL*36J.-i-i 

^' "  '    '      -  niiirderef,  by  the  owner,  433,  425.-^HFc)ufe  and  &)e  1^,  II,  386,  390, 

,'■'"(■'        395,  399,  407.  4".  4>6,  44'.  446."45*' 46».  468.  477.  S^S' 50S.  54S' 

■  '.'I     .1:     644't  647. — defefti  dMcowred  in  afterpurchafe,  407  to  4ay.— (being  near  rela- 
.  1 .1  r    J,    .   -^oos)  mnfl  not  be  ibid  feparately,  4621  464.-*^«vidence  of,  683. — agfiuy  in 

tfiB  pnrcbafe  trf,  III-  19. — agtneyia  the  fide  of,  35. — ■int'^ved'in  debt,  roles 

■  Office'ming,  fl3J. — hire  of,  360. — nfuipation  of,  363,  544,  IV.  519. — in- 

'"  '  ('    '  -h^ijtioAs  operating  apoo.  III.  469.— partition  of  among  hms,  TV.  13,-33, 

,^. ■.!■'-■•  ;vr  i-^y.'^i-pmuiuJ,  niks  refpe^g,  435  to  243.— offinoris  by,  a5i' to  253,  258. 

■'''"■  '•  "  '  fewiincBrredby,  256. — otkaces  iy  <x  upon,  38510419.         ' 

Kaytng-oCanimalt,  for  food.     (See  Zabiab.) 

Son,<  txn'not  be  the  Have  of  his  htbn,  I.  428,  450. — ev^deoce  c^,'  cCinc^rning  his  £ithcr» 

i-     rj..  ,lt.U$. 
2^tt>#,<~t;f^cwncctd^fiey  tndirorce,  t.  204. 
^ii4h  'dwfollttweTs  o(.  Omar,-  8cc.  1.425. 

Snw^igQ  priilce,  how.&r  ponifhaUe,  or  lefpooTibte  in  nutteis  c^iHtfteity,-  11.  34. 
%ealtiag',  voWi  re^>eSing,  I>  5t7' 
JiffirittfBitnBtttrs,  teftimonyconcenung,  rV.  89. 
SbMitig,  penaltieiof,  IV.  338. 
StiMitins^  <fer  coveHi^  mares,)  hire  of,  lU.  337.  - 

^gmatiJiiBgofa^fe  witneis,  11.  715.  

Stoak:«  in  fofintfjhipj  'II.  279  to  285. 

SteJ^  ptotwrtyv'tmn  nfpeAJng,  IL  113  to  129. 

StoiHS,'  (fredotfi,}  not  labjeA  to  any  impoft,  I.  43. 

SbangBTt-for alien,)  deithof,  without  hcin.  III.  449.  -      - 

SKajrdfcMltev  poleiwflp^aing,  II.  190,  269.— fiibfillcHce  <rf,  ifo.; 

11     "ijbvts,-:il.  ,78;  ■  .     ' 

Strikii^  Towi  refpeAing,  I.  553. 

Stvlb&&M^to%\treve.Xta«vi^,  IL  270.  ' 

Subjea  (infidtF^  of  the  Muffitbtutn  government.'     (See  Zimtrue.) 
SdcUe,  IV. -190.  ■ 
^iiimtt  dafiHiilottt^the  tenn,  II.  279. 

SnraptmryVlvft  vrldvtefpefttoi/rr/iandmuimMM.     (Sk  jthmintaiaa.) 
.Slit»cie«  mapftnR,  uquifitorial  oath  impoTcd  by  a,  1.559. 
Surety,!  laws  with  kfpea  t#  the,  in  bail,  II.  570  to  605.— ballon  beh^crf",  598. 
Stegeon,  i*  not  re^ionfiMe  lA  cafes  of  acodent  to  his  patient,  III.  353. 
Sarrender,  (of  an  ankle  parduled,}'fecority  for,  II.  397. 
So^frtdob, '  nopriionmenf '□pon, '  A.  574. 
SW<ariiig,-rattt  to  be  «bfirr«l  In,  HL  Itr  83.— of  inh  paittis  ki  Hdgated  cafes,  83 

■  ■>  -;  to  100. 
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Sjnagfgua,  conftniflion  t^.  In  dw  Mujpdmim  teiritoiy,  prohibited,  it.  S19. 
towards  foan£i)g,  IV.  534  to  539. 


7tittih,  a  rpecies  of  prohibited  liquor,  IV.  155. 

Tadbter  coacdved  under  a  v«i;,   I.  466. — nature  of,  ^^^.—(rejtri&td)  grant  <rf,  477.— 

grant  of,  hyzpn^gal.  III.  478. 
TakMm,  As  term  of  limitation  for  commencing  criminal  profecuticois,  II.  35,  36,  jt. 
Vakhirij,  or  compdition  for  inheritance,  laws  of.  III.  106. 
Tare,  of  veflels,  in  £ilc,  II.  444. 

"*  .  I      (See  Tttbt.  Trihat.  C^iaiien-tax.  Zaih.) 

Taxes,'  to  what  cafe  obt  Icried  upon  nuaes,  I.  40,  41  .—rules  for  levying  upon  tBm,  H. 
i96.-<-impo(ed  uponextraordlnatyemeigenciet,  594. 

Tajior,  hire  of  a.  III.  333,  355,  364. 

Teeth,  penalties  for  fbiking  out  the,  IV.  395,  336,  346. 

Ttmpomt  matters,  teflimony  oonceming,  IV.  88. 

Tenant,  the  evidence  of,  muft  not  be  credited,  with  refped  to  hii^ixr^,  IT.  686. 

Tenements.     (See  Haiji.) 

Tcfhments.     (See  mils.) 

Teftimoniali,  (wtitten,),rario<isdcfcripticHisof,  IV.  570 ■ 

TeftimMiy  of  pcrfons  of  unknown  diara£ter,  IV.  8g. 

Trjwmmim,' a  fubftitote  for  n^/irtiM,  I.  195. 

llief^,  pnnifhment  for,  cannot  be  inflid^  unlefi  du  pti^ecutor  be  prefent,  II.  38.- 
what  is  reqtiifite  to  (Moflitute,  83,  84,  &c.— punifhment  for,  84.-^whil 
means  remJtted  or  prevented,  .34,  116.— evidence  in  cafes  of,  86. — fromtte 
ptrfm,  io5.-^£anmittedupon  afi&(«^,  cafe  of,  115.— (for  other  particubn 
fee  Larcnrf.) 

Thief,  ip  what  cafes-reQxHiiible  for  the  value  erf' die  pixiperty  ftolen  by  him,  II.  iii,  iiii 
124,  133.-8^8  of  a,  with  rcfped  to  die  pnqierty  ftolen,  i»6. — in  wha 
cafe  an  with  exafted  from,  HI.  73.— may  be  jQain  in  the  aft,  IV.  293.  {fo 
odier  particulars  ccnceming,  lee  Larcewf.) 

Time,  vows  pronounced  with  a  reference  to,  I.  534. 

Tithe,  (in  Zakat,]  levying  of,  I.  34, — may  be  impofed  upon  wine,  36. — in  what  cafcj 
to  be  levied  npoQ  the  produd.c^  lands,  44.— du«  upon  the  pnidud  of  ^ 
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tithfUait*  iBdiTcriinloately.  ^i.—fjptilej  hem  t4»mfl^t  4!^-<T«Qtwr«l 

mW  refpefting,  104,  251. — not  duaupon  tribute-land,  aio. 
TigHif         J  tribe  of,  who,  I.  as.— <hnd  bclooging  to»  iaik^eSt  to  Jauiit  tUIta^  ^.'— 
SigSit't       5       other  impol^  upon  the  lands  of,  ja. 
7oj&r,  term  of  the,  atteotimi  tobc  paid  (»,.  :m  divorce,  I.  aoi,  404,        .  , 
Toleration  (relipom)  enjwned,  IL  544. 
Tongue,  fine  for  the,  IV.  33a. 
Traffic,  parmerihip  in,  n-31.3. 
Transfer  of  Debts,  II.  606  to  6ti. 
Ticafure  (buried  in  the  gtovind)  I..  39.-«pays  a  tax  of  one  _fiJU>  upon  dUcoveiy,  4i.-r- 

not  transferred  by  die  lale  of  the  land  in  wtuch  it  lin,  4.3. 
TrMAiry,  putlic.     (See  fubtie  Pnptrtf.) 
Treatla  of  peace,  with  infidels,  II.  150.8B-1531 
Tree^  CJe  of,  II.  37a. 
'mbute,  Q.  159. — definition  of,  and  rule*  re^cAo^^  204*  iffjt  Sit*  Sji.-^'fiunBtN 

for  tke  r^uLtr  payment  t^,.  U.  594. 
Tbatei,  n.  a64  to  477. — muft  be  advcrtifcd,  266,  373. 
'TVufl,  (db^^/,)  theft  of  B,  II.  ti9b — ^oofofa,  does  oot  defi»t  a  plea  fijunded  on  ufuipa* 

tion,  III.  103. — plea  of,  opppfed  lo  an  allt^jod  ufvipation,  lai.— ackn{nr« 

leiffaiiekt  of,  by  z6wKed_^aw,  4^.-rr^fiaigt€mw>ihtxs3i:ifam 

for,  IV.  207. 
Trufiee,  law  refpc£tii^,  I.  416.'^— of  a  mffing  peifon*  II-  389.— of  a  fUdgCt  W,  195, 

129.— in&nt  ading  at  a,  425. 
Tmfteet,  icTponfibility  of,  and  rules  concerning,  II.  loi,  650.  III.  260  to  376. 
TtJaiJImt  coontryof,  II.  183. 
Twin»bomofa/MM/«_^!in;«,  III.  ia8. 
TjramUai  Suitm,  {w  other  duefiuagiftrate,)  haw  undcrftood,  II.  616. 


'U.  V. 

VeBeU,  diofc  which  are  abmuitahU  or  othcrwife,  TV.  87. 
-  Vi)^,  being  an  'adult,  cannot  bo  contracted  in  marriage  againft  her  will,  T.  96. 
Virginity,  fignc  of,  dcftroyed  by  any  aecidaa,  I.  99. — evidence  to,  11.  669. 
Virile  member,  fine  fiw  the,  IV.  33a,  . . 

Umpire.     (See  ^rii(r<«(r.i      

Unautlunied  peifon,  {Fa^otUtt)  contra^  of  marriage  executed  by,  I.  117.— lale  by, 

n.»>s.. : 

Uncircamcifed  perfon,  evidence  of,  admiffiblc,  II.  693. 
Uncle,  teffimony  ofanepheirCpBccnpnghis,  IL  687. 

4  I  Viijvfi 
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ITnJuJlptrRa,  I.  74.  11.  6?i.    (S(e  S^J(T«.)  -  '    -,    • 

UnWfiit  oieatt,-  IV.  ;4>— brinks.    {See  PriJ^ittd  Liqmj.) 
Vow  of  sbllinence  from  a  wife.     (See  i£/s.)--o3n(lit:kxial,  inTolvlog*  niaaerofTi(^l 
469.-~<f  i  Jinful  nature,  mull  be  broken,  50a. — pnonovaccfl  wilji  a  nfcr 
Tation  t£  '*  tht  tviU  ^Qon,"  it  null,  jo6. 
Vow«,  I.  491  to  561.— with  refpcft  to  die  eomicipatioii  rf  a  flavc,  447,  536.-f(i> 

nounccd  upon  comjHilfton,  III.  465. 
UfiifruA  docs  not  cooftitute  property,  1.  132. — extent  of,  in  birct  III.  J14. — pnticni 

of,  IV.  31. 
Ufufniftuary  wills,  {meaning,  bequcftstrfii^^Tiff,)  rv.527  10534. 
Ufurer.  teftimoii7<^a,  II.  688. 

UcntPATiON,  III.  j3X  to  56o.>->ple3  of,  defeats  a  claim  laid  to  the  article,  HI.  ioi.— 
•  acknowkt^ment  c£,  154.—  — ^>y  a  licmctd  JUtait  498.;— of  aiticles  of  m 

vahie,  sji. 
'Ufd^ied  (ROpetty,- ftealing  of^  II. n2."  compofitiOB  fiy,  III.  188. — altetationi  wrosgbt 
upon,  532,  5J3.-Hlaoiagtng<^,.54a.— -prodv^of,  54$.:— no  lure  dcmio^ 
aMc  for  the  ufe  ofj  550. 
•^..— .jbr^,  may  be  «mancq>ated  by  the  OTiginal  proprietor,  tL  jio.— oSenccs  coo- 
*  ''  nutted /7  or  »^«,  IV.  42010426.  ,  .        .    '. 

'^Ufiirplert  ptirchafing  the  article  ufiuped,,  whilft  La  hit  pofle^on*.,.!.  368.— placing  in  ^ 

.  |i^(  the  aitick  ufuipcd,  111.271. 
*Jfiiry,.  II.  4«*  ■  ■ 

Ulecdiia^  (wooden,)  ftcalingof,  II.  93.— compofedc^,.  or  ornamented  with.  ^mV,  or jilv^i 
IV.  88.     .  , 


w.  ■  ....... 

-  f^^  fide,  defeription  of  a,  III.  455. 

W^;e«,  (See  Hin.)-i-txt  what  time  due,-III.  316.-10  a  public  partitinwr,  IV.  5. 
Walli,  (and  buildings,)  ruinous,  IV,  367  10372. 
Walnuts,  ^fi&«i/«and7«w!fof,II.  415. 
War  lb  be  wapsd  againft  infidels,    11.  I40.^n  what  manner  to  be  oondnAed,  R3 

■  toi45.--  ■    ■   ■ 

Warlike  ftores  maft  not  be  fold  to  aHem,  II.  15^. 

Water,  {titbt  and  tribiae,)  defined,  I.  51. — an  article  of  naUra!  prc^ierty,  11.  ja?-— 8*" 

nctalrulesrefpefting,  IV.  139.— ^laiifastoarightof,- i47feK«J3. 
Water  courfc,  II.  440. — ^rulcs  with  leTpcft  to,  IV.  136  to  i42.-*i4he  digging  and  ckan- 

ing  of,  I43  to  146,  ,  .  •  ..    : 

'Weighing  and  meafurioe,  in  purcliafe  and  £de,  11.  482,  401. 

Wdl, 
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Vdl,  iafffogol,  Mdteb^iway,  II.719.— partition  of  a,  IV.  14.'         ^ 

yfeSk,  pattoerihip  in,  II.  ^zj.-^-^pfcfsiama  dif,'  to  ^fm  uicn*  3^^.— accidents' from. 

IV.364. 
Wfaeat,  pordiafe  and  Gle  of,  II;  494^  496,  560.  ■      .      - 

Whoredom,  tatans  tMia  finueatifH  ataiilury,  I.  St.— raks  for  aTcmtusyig  the  petpe- 

tntion  of,  II.  a  to  6. — rarious  pami)unen&  for  the  di&rent  degrees  (^,  8 1» 

18.-— (pnnift:^)  what  a3B  cfloftitnte,  i8to  35.-~«vidcaoeto,  uutretrac^ 

'  tatibn  therefrom,  35  to  52.— ^nii^tioD  of  witneQec  to,  675. 

WiddWtH}t  entitled  to  mainieiumee  from  Iter  decxabdhiifband'iprapeity,  L407. — claim 

of,  upoii  her  hu{band'i.rilate,  11;  649.  ,         <  ■  .'     . 

Widofrbood,  nilei  t6beobf^edb]rwofteadiinBglbeperiod(>fi  I,  37a  ■ 

Wife,  U  at  liberty  to  remit  her  whole  dower,  or  any  part  of  it,-  L  137,  ,133.— is  mt  en- 

'    '  tided  to'  any  dower,  under  an  invalid  hianiage  dSc^ved  bofere  confumnia- 

tioa,  145. — may  refiife  Umfuninution  until  ihe  baVe  reocind  her  dower, 

'"  '  i^.-^tgidar  mode  d(  dimtciiig',  aoj,  ao6. — nwy  be  taken  back  f^  f* 

or  t%M  Rverthle dirarcet,  289. — (under  lervlible  diy<>n*l-m^  adorn  her- 

felf,  i99j-^Kme^on  wid^  not ,rendend:jl}egal'by  a  lenrfible  divorce, 

3oo.-~{4£votced]  how  rendend  lawful  to  her.  hmlband,  39i.<.Ha  rdpon^tle 

fert^  ooD^im&tiop  q£ Kheala,  ^ib. — mayfue  ^  *  fepantipnon  the  plea 

'  cfin^f^itff,.  354.— ^inroedbyafidchoflwadi^  ioheriti,  ^ 

.     expinitao  tt  he*  EJit^  973.-^((fivuiced)  tiauft  be  accommodated  with  ah 

apaitnwntj  tec  373,— Jivarced  upon  a  jrilgriniage,  rules  otnicenungf  371$. 

— ^uletwithrefpedtothcmaiBtenancesDid-acoommodiaionof,  393t94aj.. 

— (^voilQod}  alimony  to,  406  to  499. — may  be  chaftized  by  her  hulband,  II. 

,  75,  8i.->-4bundintheaaofaduJteiy,  may  beflain,  77. — ^{baling  fiom,  99. 

—(being  ^Ail^sUmi)  may  inherit  of  her  apoAate  huflnod,  a3i.^-of  a  mif- 

.  '  .    :        fing  peHbn,  maintmancc  to  the,  288. general  rules  with  lefpeA  'to. 

291. — purchased,  by  her  hulband.  as  a  flave,  385. — fuing  for  her  main- 
tenance, 626. — Eridencc  of,  concerning  her  hulband.  68j. — dUput&wtt^ 
CMJceming  houfchold  goqds.  III.  99.— claimed  by  two  me*,    io6.t-^- 
knowlei%meat  refpeaii^,    169I— purcbafcd  by  her  inifb^md,  as  a  %e, 
385- 
jWitSalaMrder,  IV.  371. 172,-&Q. 
/Tfff  (in  ivorce)  as  contrafted  with  liberty  and  aplhn,  1. 153. 
fVILLA,  III.  436  to  451. — various  definitions  (rf,  and  rules  concerning,  I,  425,  440, 444. 

,)l5a.  H.  240^— claims  laid  to  die  rig^t  ot  HI.  7 1,  74. 
»';/ii.-WwM/ar,  III.  437,  448.   ' 

Willi,  IV,  ^6  to  558.— rctraflation  of;  478  to  _48o.— by  j^/i^ioW',  483.— period  ot    4^i. 
niaking,  503. — relative  to  fmomrf^fien,  5  lO. — in  Javdur  of  iin^»,' or  other 
,413  cooneSions, 
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539.— evidence  tridire^eA  t^'557.^(fcr  other  putimlbra 'fee  3<^A) 

Wine,  paiufluncnt  inflided  foi  drinking.  11.  53  to  58. — purdtafe  utifiUe  of,  U.  387. 
428,454*  544-— (or ^i)  vdQti»60BQf4'5$]<-^dif«tilup«h^^t7^^ 
of,  TV.  114. — pottenge  of*  by  s  AAj^UmM*  it8<-<>(fi]co!iti|Br  jpfticuhn 
nfpcG^gi'fee  Prakibited  Lifon.y 

Witnefles,  in  marriage, '  I:  l^—frimary  and  fitmiary,  H.'  45,  709,  724.— ^uijptknot 
approral  of,  48,  672. — Awarf  togive-^videace,  695.-7^^  retiaa,  in  conrt, 
what  thby  liave  ndymced  dmi^  ^pnjtnfion  or  foFgetfolncft,  696.-^ 
agFcemeot  of,  in  their  teftimony,'d97,''-^^,'ftigiiMtKUi^.pf,  ^\$.~■n• 
tracing,  in  a  !eafe  of  ittaliatiob,  ^3. — fiUft^  attnGng;*  lffrfbi|  (^ntorfai 
III. '46i.-^(Fcit-odierpartiaili»v.&e£uiiiSHm  ■JRttxaHatimo/Evultna.) 

M'Wa,  J^  alkAnd  tojiiemm,  and  rtuft  to  ^^Wtwj,  'L  -SSi-r-EJqxial,,  pvtitK^B  of  colulnti- 
-  tir>nfequlred»ilGtiga^ibrtaiit)r-of,.:iS4.       .,    ,.   ,-..  ■  ^ 

iVoniUl,'U^!iJSihm^(XMtt3[dr1iaf<4fhi<BHiriigey  I.  ^,m<tam*U.ti90tr»9xi>gM 

'  lier  will,^6. — tniy  aSt  amno^itaUf  TT  ftjj  '  iimji  ■■iijt  on  receiring 

'   advice-  of 'her  widowhood  or  div«ife«(  IV.  iis.'-4De  fcril,i'ia  Ja^thejGv 

fara'tnm,  33i.'-^ne  fer  «aufiT^'hernBfciumge;.3,ji.  ,sA  c£-*  petico 

being  found flain-in a p^ce-belengih^toa,  441^'  '•  ■  >    ' 

Voown,.  rules  to'be  oblcrved  by,  during  didr  term  (^pnhdlim,  L  J73  Trim  jBijT«i[f. 
conflderdaso!^eSs6!FTe4)e^-fl,.3j[. — (nt  le^akcdtoi^pi^  jaiptr,i4i, 
148.— 'niay"be"caTrifed6p6h  m^lHiatyacpadition^- <4i;«»mwftiicrtbelbiniB 

'*  War,  i48.-^-din'ha^''no  ftaVe  Tn-tlifl  t><il£e'flia]4gr,.rti^ — apdbcyof, 

irom  Aie  faith,  22  7  .-^  (metlftrf»u»}[  nitthod  «f  k^mMb^  -tlirtviikaKe  cf,  IL 
eioifiai.— ^iHencebf,  656'ta67(j,  720.— *t«mim-*>tepWervcdtowaA, 
IV:  96.— *ftinence  from,  in  partifculM'  fitaMionci  lO}^-*-fcricMiaI  oflcoca 
,  aEaInft,'33i,352.— rtasringfiibfiRenceftomlhcfrtlktwrfury,  not^l^ 
'to  fines,  454.    '  _  ■         .1 

\Voot,  faleofj-upontheanhnd,  IT.  433.     '  * 

Work,  bail  for  the  pcrfonaante  rf,"  II.  584.  .     •? 

Worktaan,  hire  of  a,  III.  316,  320.      . 

Worth,  definition  of  the  term,  as  ufed  in  this  work,  IV.  407. 

Wound  occailont  no  penalty  where  00  (car  b  teft,  IV.  34$.— {MirU/,)  inffifbd  ^  a 

uncertain  hand,  444. 
■  WountBng,  committed  by  highway  robbers,  II.  133. 

Wounds,  various  defcripti(ms  of,  and  fines  incuiTed  by  infilling,  IV.  338. 

Writings,  various  dcfcripCions  of,   ) 

Written  teftimonials,  J       '  ^'°' 
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V. 


Tamttth  or MKffiiJmt/wwi  inAron^,  I. tSg^. 

— —  '  ■        ■  retraftMfamogcTtfencietoa,  IL 7«f i. 


Z^AiTjffl;' IT.  6x  to  75; 

ZAK^fSTl-  I  to  70f— Aibftitatiea-c^oDO  thing  for  anodien  in  the  payment  ofiti  hwfiii; 
.  17,  ift. — piopntf  nob  exempted  from,  by  an  interreoing  defe&,  30. — ii{— 
buHbnent  cf^  tnd.die  petfoos  to  iriiofe  ufe  it.  is  K>  be  applied,  js.— o^ 
wbich  donot  ocNtftitute  a  payment  of  it,  56.  II.  330.— not  transferable  from 
oneoty codnother^  6 it  -JciHt,  ofwhom  exa&ed,  II.  aas.— foypKntgf* 

Z^,  (fttMmufedfcntbefBiyMt,)  dtSoitioa-oi^  aa  u&d in  llie.law*- IV. .279.. 
'Zijf£rnit,  dtfapiptkn  ofi  III.  ij9< 
2ii4r,  definition  of^  and  niks  refpeding,  I.  336.10,34^.. 
£iWr.  fft^iaty  notri£>jfla  to  2oto,  I.  6. 

JZMmn%  dKlnaionxrf^  muft^be  cred^widi  relied  to-  Zatij^  I.  33^ — rauA  pay  'dmiiU.- 

ictSu»  an)  i^Imi^^  taxes.  49. — not  liable  to  mokAation  on  account  of  their< 

■--    fitMi,  177,  484.— cannot  grant  proteftion  taaliem,  II.  155,— can  have  no. 

■:  '  AoE  in  die  piiblic plunder,  178.— <annot-Fetiieoutofa../)/i^J>Kintterritcay,. 

:  l97.—«e&iAiMU  upon,  wtth  rcTped  to  tbrefi,  ice.  X20. — wives  of,  muft 

.  '3Maffi)CiaIewitbjt/i(^m<ui  women,  220;— feabyof,  how  diflblved,  ast. 

.:    ■  .^"-furriafi  aui  Jolt  by,  544.— evidence  of,  690. — cannotafl  on,  behalf  rf-. 

dieir  io&nt  chiliken.  III.  4a. — cultivation  ot  wafte  landi  by,  IV,  131.— 

fines  (ot-  <^nces  againft,  33a.— keying  <tf  fines,  with  rcfpeft  bi,  457.w~ 

wiU^aiade^,  53410539.. 
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SUPPLEMENTARY    INDEX: 


KEFBXXIHO     TO     THS 


Arahk  Terms   ufed,   and  the  Authorities  quoted,  in  this  Work* 


(N.B.  The  Names  ofPerfinis  are  in  C^foA.    f  The  Title  of  Law-Bookt.) 

J^bdoolaIbmAofa,  A»jl  Uji\  aJJI(>a£  Aboo  Moosa,  \^y*y\  P-  d*  zvi. 

p.  d.  xxiii.  Aboo  HAtiEEFA^  axU^^I  p.  d. 
Abdoola  IriN  Abbas,  /^jI  aJJIcXac  xxiij. 

^Uf  p.  d.  xxxvii.  Aboo  Yoopil,  (Ujj jjl  p.  d.  xxiij. 

Abdoola  Ibn  MAsaood,   aJUIcXac  AWO  TOOSAF^  ^^****jJ  j^^   P-  d. 

!>*••*-•  (i/^'  P*  d>  xxxvii.  xxxiij. 

AbdoolaIbn alMobarick^aJJIooc  Aboo  JAfir  Hcndoednee,    jm^  ^\ 

<J^\^t  K^I  p.  d.  xxxviij.  (^JoJJi  p-  d.  xxxviij. 

Abi  Da'ooU,  tijiti  (^1  p.  d.  xxi.  Aboo  Hareera,    OjJ^  jj\   p.  d, 
AiiAt  \-JuI  Vol.  II.  378.  xxxviij. 

Aboo  Bbkr,  -Xj^I  p-'d.  xij.  AciSft  ujUsI  II.  692. 
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/Wr/  a/  JUht,  (^J\  J<itc  IV.  ipj,     Amuoo  Ibk  «/  As,  fjaijMjg^jj/t 

■"9-..    '■    ;•■  i       .V.,i  ;    '   \*i  ^Mf. -oJj^)  ;L.j3s  47_^  ^, 
^-^oai-^  U»o.  Ans  Ibn  Mauk,  vi^l^  (yjl  .y«A 

.rfW,  J*l  IV.  511.  p.(3.  xriij. 

jihya  al  Mawat,  cyUyllLckl  IV.  hit,  ■  Arijh^  t/*^  ^^*  43r 


f  Ahmed  Ibn  H^JVB^Z,,  /^l  o>^l 

"Ma,'Hj\  1.306. 
./^'w-,  -i=»l   III.  312.. 
.^«r  MoofhUarick,  \^JM*^  -j^l  lU. 

350- 
Ajimec,  i^^\  III.  443. 
.A/iAi,  /^Ue  II.  311,  _. 
■JU/a,,  Aim  H.^t6s. 
■^il"!,  AjtSlc  IV.  448,  449,  4j2.    . 
Jiiir,  Ji£  II.  71.    ?     .  ,-  .         ■  .  . 
.rfiAfc-.-jUc  IV.  7. 
jfiraigf    Lj-Sl   IV.  519. 
i/4£j;E  Bin  Abke  TaliIi,    rj  /aXc 

fc_^ll»  (^i  p.  d.  xj. 
■f-^make,  (^L.^  p.  d.  xxxiK. 
jimJ,  <Ji^  TV.  274. 
.lirmir,  j^^l  ,11.  <i8.  III.  50. 
Jhmr'ieh-Ted,  tX»  lj-«t  I.  249.     - 
Jimrit,  o^  I.  548.' III.  48 1 i 
■Amfa,  fj^  III.  309. 


jiro9Zf 


^Jf 


IV.  12. 


Arzaz,  jj_i;!  III.  1 5  J. 
Ajh'ari  yir  -II:  294. 
^/'A«r,  jl^MV.  Jl«.,     /_.,•, 
4fl>ii)rce,  iJ^X  39.^    ■■  1..  .■ 
Afuabaty  Ajya£  -l 

4ftar,  Ji^ll.  47.   ..„.„  .. 
Ateek,  >_  ifx'fcf  I.  4*-!.    i.*, ,. 
AwOd,   ,i3jl  IV.  514.  . 

Awkiyat,  Ajja\  I.  24. ; . 
Awliya,  Ujl  JV.  a;2.,  ,  ,    . 
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